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POTREBUJEME TRESTNĐ ZODPOVEDNOSş PRĆVNICKħCH 
OSĎB? 

 
Radovan Blaģek 

 
Pr§vnick§ fakulta Univerzity Komensk®ho v Bratislave  

  
  
Abstract: In this article, author disucusses the source and basis of criminal responsibility of legal 

persons. He searches for the purpose of this liability and define the term !legal person" hich could be 
punished with the means of crimina law. The article comapres the criminal means of punishment 
with those used in the administrative law and tries to find the best effectivness of using the sanctions 
against legal persons. Tha article is a comparation of positives and negatives od criminal liability of 
legal persons. 
 
Abstrakt: Tento ļl§nok sa snaģ² n§jsŠ odpoveŅ na to, odkiaŎ pramen² potreba zavedenia trestnej 

zodpovednosti pr§vnickĨch os¹b a pok¼ġa sa daŠ odpoveŅ na ot§zku, ļi je alebo nie je trestn§ 
zodpovednosŠ pr§vnickĨch os¹b potrebn§.  
 
Key words: criminal liability of legal persons, sanctions, administrative responsibility, objective of 

punishment, corporations, business law 
  
KŎ¼ļov® slov§: pr§vnick® osoby, trestn§ zodpovednosŠ pr§vnickĨch os¹b, pr§vna zodpovednosŠ, 

trestn® pr§vo, spr§vne pr§vo, trest, sankcie, ¼ļel trestu  
  
  
1           ĐVOD  

Dnes sme svedkami toho, ģe spoloļnosŠ na celom svete vol§ po trestnej zodpovednosti 
pr§vnickĨch os¹b. Uģ v najstarġ²ch dob§ch vĨvoja trestn®ho pr§va boli jednotlivci jedinĨmi 
zodpovednĨmi subjektmi, ktorĨm mohol byŠ uloģenĨ trest v trestnom konan². V tĨchto ļasoch bol 
omnoho uģġ² poļet trestnĨch ļinov a tieto trestn® ļiny mal takĨ charakter, ģe ich mohli sp§chaŠ iba 
jednotlivci. S rozvojom spoloļnosti sa vyv²jalo aj pr§vo a vytvorila sa aj Ăpr§vnick§ osobañ ako 
subjekt odliġnĨ od fyzickej osoby. Pr§vnick§ osoba m¹ģe maŠ mnoho pod¹b a m¹ģe byŠ vyuģit§ na 
mnoho cieŎov, predovġetkĨm pre obchodn® ļinnosti, ale je tu aj mnoho pr§vnickĨch os¹b, ktor® nie 
s¼ vytvoren® pre dosiahnutie zisku. Rozvoj spoloļnosti a pr§va priniesol aj rozvoj kriminality. Tak 
ako sa zaļalo vyuģ²vaŠ pr§vo a nov® pr§vne inġtit¼ty na vġeobecne prospeġn® ¼ļely, doġlo aj k jeho 
zneuģ²vaniu na p§chanie trestnĨch ļinov. Snahou kaģd®ho p§chateŎa je nielen ļo najjednoduchġie 
sp§chanie trestn®ho ļinu, ale aj zakrytie tohto ļinu a dosiahnutie toho, aby nebol za svoj skutok 
potrestanĨ. JednĨm zo sp¹sobov, ako nebyŠ potrestanĨ, je zostaŠ neodhalenĨ. Pr§ve pr§vnick® 
osoby umoģŔuj¼ ukryŠ obrovsk® mnoģstvo trestnĨch ļinov za anonymitou celej spoloļnosti. KeŅģe 
pr§vnick® osoby s¼ odliġn® od subjektov, ktor® ju tvoria, odliġn® od jej predstaviteŎov 
i zamestnancov, jedn®ho p§chateŎa v takejto spoloļnosti je takmer nemoģn® odhaliŠ.  

OdpoveŅou na existenciu takĨchto "skrytĨch p§chateŎov" vo vn¼tri pr§vnickej osoby by malo 
podŎa ļasti odbornej verejnosti byŠ zavedenie trestnopr§vnej zodpovednosti pr§vnickĨch os¹b. T§ 
by mala nast¼piŠ v pr²padoch, keŅ nie je moģn® identifikovaŠ konkr®tneho p§chateŎa.

1
 Je vġak 

ot§zkou, ļi je zavedenie trestnopr§vnej zodpovednosti pr§vnickĨch os¹b naozaj ¼ļinnĨ prostriedok 
na potl§ļanie modernej kriminality.  

  

                                                           
1
 Tento ¼ļel trestnej zodpovednosti pr§vnickĨch os¹b uv§dzaj¼ mnoh² autori: ĻENT£Ġ, J. ï 

PRIKRYL, O.: Đvahy o trestnej zodpovednosti pr§vnickĨch os¹b v trestnom z§kone, ACTA 
UNIVERSITATIS BRUNENSIS IURIDICA No 337, Zborn²k z medzin§rodnej konferencie Dny pr§va 
2008, Brno: Masarykova univerzita, 2008, s. 1692, FENYK, J.: N§vrh ļesk®ho z§kona o trestn² 
odpovŊdnosti pr§vnickĨch osoba a Ś²zen² proti nim, ACTA UNIVERSITATIS BRUNENSIS IURIDICA 
No 337, Zborn²k z medzin§rodnej konferencie Dny pr§va 2008, Brno: Masarykova univerzita, 2008, 
s. 1699. 
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2  ĻO JE VLASTNE ĂPRĆVNICKĆ OSOBAñ?  

Pr§vne poriadky takmer vo vġetkĨch modernĨch a demokratickĨch krajin§ch umoģŔuj¼ 
existenciu "pr§vnickĨch os¹b". Pr§vnick§ osoba je podŎa te·rie pr§va Ăumel§ osoba vytvoren§ 
prostredn²ctvom z§kona alebo v s¼lade so z§konom a z§kon jej prizn§va pr§va a povinnosti a jej 
pr§vna subjektivita je odliġn§ od subjektivity jej ļlenov.ñ

2
 

PodŎa slovensk®ho pr§vneho poriadku m¹ģu existovaŠ pr§vnick® osoby v tĨchto form§ch:
3
  

-  zdruģenia fyzickĨch a pr§vnickĨch os¹b,  
-  ¼ļelov® zdruģenia majetku,  
-  jednotky ¼zemnej samospr§vy,  
-  in® subjekty, o ktorĨch to ustanovuje z§kon.  
a) Zdruģenia fyzickĨch a pr§vnickĨch os¹b s¼ vytvoren® buŅ za ¼ļelom zisku (obchodn® 
spoloļnosti), alebo na vykon§vanie neziskovĨch aktiv²t (mimovl§dne organiz§cie, 
politick® strany, n§boģensk® spoloļnosti a pod). Zvyļajne zahŘŔaj¼ osoby aj majetok.  

b) Zdruģenia majetku s¼ fondy a nad§cie. Ide o spojenie majetku bez person§lneho 
substr§tu. Nad§cie sp§jaj¼ financie, nehnuteŎnosti alebo hnuteŎnĨ majetok, resp. 
kombin§ciu tĨchto poloģiek. Fondy s¼ zdruģen²m financi². Tieto pr§vnick® osoby s¼ 
zvyļajne vytvoren® v prospech verejnosti, napr²klad na ¼ļel zachovania kult¼rneho 
dediļstva, na ochranu ģivotn®ho prostredia, lek§rske ¼ļely, ochrana ŎudskĨch pr§v, in® 
humanit§rne ciele. Fondy a nad§cie musia maŠ svoj ¼ļel presne vymedzenĨ po cel¼ 
dobu svojej existencie.  

c) Jednotky ¼zemnej samospr§vy s¼ obce a vyġġie ¼zemn® celky.  
d) In® subjekty, o ktorĨch to ustanovuje z§kon, s¼ napr. Slovensk§ telev²zia a rozhlas alebo 
profesijn® komory, ako s¼ Slovensk§ advok§tska komora alebo Slovensk§ komora 
lek§rov.  

Ġpecifickou pr§vnickou osobou je aj ġt§t, ktorĨ pln² ¼lohy pre cel¼ spoloļnosŠ a je 
reprezentovanĨ pr²sluġnĨmi ġt§tnymi org§nmi.

4
 

Ako moģno vidieŠ, pr§vnick® osoby m¹ģu byŠ zaloģen® na mnoh® ¼ļely a ich forma 
a fungovanie je urļen® najmª ¼ļelom, na ktorĨ s¼ zaloģen®.  

ĻasŠ pr§vnickĨch os¹b je vytvoren§ pre plnenie verejnoprospeġnĨch cieŎov (ġt§t, obce, VĐC, 
ġt§tne podniky). Ich ¼ļelom je predovġetkĨm plniŠ konkr®tne celospoloļensk® ¼lohy, ich fungovanie 
a existencia je predurļen§ pr§vnymi predpismi a nie je z§visl§ na v¹li jednotlivcov, ale na v¹li celej 
spoloļnosti, ktor§ o nich rozhoduje spoloļne, napr²klad prostredn²ctvom parlamentu a vl§dy. 
Existencia tĨchto pr§vnickĨch os¹b je nevyhnutn§ poļas cel®ho fungovania spoloļnosti, preto maj¼ 
vªļġinou trvalĨ charakter.  

Druh¼ ļasŠ pr§vnickĨch os¹b vytv§raj¼ jednotlivci alebo skupiny jednotlivcov, resp. s¼ 
zakladan® aj inĨmi pr§vnickĨmi osobami alebo kombin§ciou fyzickĨch a pr§vnickĨch os¹b. Vznikaj¼ 
najmª pre s¼kromn® ¼ļely, resp. pre potreby len urļitej ļasti spoloļnosti. Tak®to pr§vnick® osoby 
sl¼ģia len pre ciele urļitej skupiny Ŏud², ktor§ aj rozhoduje o ich existencii, fungovan² a m¹ģu taktieģ 
rozhodn¼Š o z§niku, resp. zruġen² takejto pr§vnickej osoby.  
  
3  ĂTRESTAşñ ALEBO ĂNETRESTAşñ? 

Pr§vo potrestaŠ p§chateŎa je v mnohĨch krajin§ch rezervovan® len pre ġt§tnu moc. T§ je 
Ădruh verejnej moci, ktor§ je opr§vnen§ urļiŠ, ļo by malo byŠ, je opr§vnen§ regulovaŠ spr§vanie 
obļanov prostredn²ctvom ¼stavy, z§konov a inĨch predpisov, ktor® obsahuj¼ pr§vne normy a tieģ 
prostredn²ctvom nepr§vnych met·d uskutoļŔovania ġt§tnych z§ujmov ... Ġt§tna moc ... je pr§vo 
d§vaŠ pr²kazy a pr§vo byŠ reġpektovanĨ. é Ġt§tna moc ... je druh autority.ñ

5
 

Đļel existencie ġt§tu m¹ģeme n§jsŠ v mnohĨch teoretickĨch publik§ci§ch. Pre obļanov by 
ġt§t mal plniŠ nasledovn® funkcie (tzv. "vn¼torn® funkcie"):

6
  

- Ăochrana pr§v a slob¹d obļanov, vr§tane ich ģivota, zdravia a bezpeļnosti,  
-  ochrana s¼kromn®ho a verejn®ho majetku,  
-   ochrana verejn®ho poriadku,  
-   ochrana pr²rodn®ho a kult¼rneho dediļstva,  

                                                           
2
 OTTOVĆ, E.: Te·ria pr§va, Ġamor²n: Heur®ka, 2006, s. 265. 

3
 Pozri Ä 18, ods. 2 Obļianskeho z§konn²ka (z§k. ļ. 64/1964 Z.z.). 

4
 VEĻEřA, M.: Te·ria pr§va, 3. vydanie, Eurok·dex, Bratislava 2009, s. 212 

5
 PRUSĆK, J.: Te·ria pr§va, Bratislava: VO PF UK, 1999, s. 65 

6
 PRUSĆK, J.: Te·ria pr§va, Bratislava: VO PF UK, 1999, s. 101 
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-  vytvorenie z§kladnĨch pravidiel pre fungovanie hospod§rstva a ekonomiky,  
-  podpora vzdel§vania, vedy a kult¼ry.ñ  
Na to, aby ġt§t mohol plniŠ tieto ¼lohy, potrebuje patriļn® prostriedky a n§stroje, ktorĨmi by 

mohol realizovaŠ zamĨġŎan® ciele. Z§kladnĨm n§strojom ġt§tu je pr§vny poriadok, prostredn²ctvom 
ktor®ho ġt§t nastavuje pravidl§ pre vġetkĨch tak, aby bola zabezpeļen§ poģadovan§ kvalita ģivota 
jednotlivcov i celej spoloļnosti. Samotn§ existencia pravidiel nie je dostatoļn§, aby nedoġlo k ich 
poruġeniu jednotlivcami, ktor² nechc¼ dodrģiavaŠ tieto pravidl§ dobrovoŎne. To je d¹vod pre 
existenciu trestov a sankci² r¹zneho druhu pre vġetky subjekty, ktor® nereġpektuj¼ pravidl§. Nie je 
d¹leģit®, ļi je p§chateŎom fyzick§ alebo pr§vnick§ osoba, ġt§t mus² maŠ pripravenĨ adekv§tny 
postihy pre vġetkĨch, aby vniesol poriadok do spoloļnosti a prin¼til fyzick® i pr§vnick® osoby 
dodrģiavaŠ pr§vne predpisy.  

V mysliach mnohĨch Ŏud² je myġlienka na sankciu a trest automaticky spojen§ s trestnĨm 
pr§vom. Trestn® pr§vo vġak nie je jedinĨm odvetv²m pr§va, ktor® vytv§ra zodpovednostnĨ syst®m 
a syst®m sankci², pokiaŎ ide o poruġenie predp²sanĨch pravidiel ġt§tu. V r§mci spr§vneho pr§va 
m§me sankcie s podobnĨm alebo dokonca rovnakĨm ¼ļinkom ako s¼ tie v r§mci trestn®ho pr§va.  

Trestn® pr§vo ĂochraŔuje r¹zne typy spoloļenskĨch vzŠahov (ġt§tne, ekonomick®, 
podnikateŎsk®, majetkov®, rodinn®, administrat²vne, finanļn®, atŅ.), ktor® s¼ upraven® urļitĨm 
odvetv²m pr§va. OchraŔuje tieto vzŠahy pred neģelanĨmi, zavinenĨmi poruġeniami pr§va, ktor® 
vykazuj¼ vysok¼ spoloļensk¼ nebezpeļnosŠ.ñ

7
 

TypickĨm prvkom trestnej zodpovednosti je existencia nebezpeļn®ho konania, ktor® 
sp¹sobuje nez§konn¼ ujmu ostatnĨmi - jednotlivcom, pr§vnickĨm osob§m alebo ġt§tu. OdpoveŅou 
trestn®ho pr§va v pr²pade sp§chania trestn®ho ļinu je uloģenie trestu alebo inej sankcie (tzv. 
ochrann®ho opatrenia). Je vġak potrebn® zhodnotiŠ, ļo je vlastne ¼ļelom tejto sankcie alebo trestu? 
CieŎom trestn®ho pr§va (okrem in®ho) je stanoviŠ pravidl§ takĨm sp¹sobom, aby sa zamedzilo 
negat²vnym konaniam do bud¼cnosti (gener§lna prevencia) a tieģ n§prava p§chateŎa, aby uģ 
nep§chal trestn® ļiny (individu§lna prevencia). Đļel trestu n§jdeme v Ä 34 ods. 1 Trestn®ho z§kona:  

ĂTrest m§ zabezpeļiŠ ochranu spoloļnosti pred p§chateŎom tĨm, ģe mu zabr§ni v p§chan² 
Ņalġej trestnej ļinnosti a vytvor² podmienky na jeho vĨchovu k tomu, aby viedol riadny ģivot a 
s¼ļasne inĨch odrad² od p§chania trestnĨch ļinov; trest z§roveŔ vyjadruje mor§lne ods¼denie 
p§chateŎa spoloļnosŠou.ñ  

Trestn§ zodpovednosŠ za sp§chanĨ trestnĨ ļin nie je jedinĨm typom pr§vnej zodpovednosti. 
Poruġenie pr§va nie je totiģ vģdy sp§chan²m trestn®ho ļinu. ĂTrestaŠ" moģno len vtedy, ak sa jedn§ 
o ĂtrestnĨ ļinñ. Najstarġ²m znakom trestnej zodpovednosti bola odjakģiva z§sada nullum crimen sine 
lege, nulla poena sine lege.

8
 TrestnĨ ļin je ĂTrestnĨ ļin je protipr§vny ļin, ktor®ho znaky s¼ uveden® 

v tomto z§kone, ak tento z§kon neustanovuje inak.ñ (Ä 8 ods. 1 Tr. z§k.). TrestnĨ ļin je len tak® 
poruġenie pr§va, ktor® vykazuje vyġġiu spoloļensk¼ nebezpeļnosŠ ako in® druhy poruġenia pr§va 
a jeho znaky s¼ uveden® v Trestnom z§kone. Ostatn® poruġenia pr§va s¼ obsiahnut® v inĨch 
odvetviach pr§va. Existuje niekoŎko typov poruġenia pr§va:

9
 

- trestn® ļiny,  
- spr§vne delikty a priestupky,  
- disciplin§rne delikty,  
- poruġenia pr§va v ¼stavnom pr§ve,  
- medzin§rodnopr§vne delikty,  
- poruġenia pr§va v s¼kromnom pr§ve.  
Vo vġeobecnosti moģno cieŎ trestnej zodpovednosti vyjadriŠ v niekoŎkĨch bodoch:

10
  

- reparaļnĨ,  
- satisfakļnĨ,  
- prevent²vny,  
- repres²vny,  
- inĨ.  

ReparaļnĨ ¼ļel - je urļenĨ predovġetkĨm k n§hrade straty na majetku, resp. k n§hrade inej ujmy, 

ak je moģn® ju oceniŠ peniazmi.  
SatisfakļnĨ ¼ļel - je urļenĨ predovġetkĨm k n§prave nefinanļnej ujmy (napr. ospravedlnenie).  

                                                           
7
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Prevent²vny ¼ļel - je urļenĨ predovġetkĨm k odradeniu jednotlivcov i spoloļnosti od Ņalġieho 

poruġenia z§kona.  
Repres²vny ¼ļel - je urļenĨ predovġetkĨm k sp¹sobeniu ujmy pre p§chateŎa.  
Ostatn® - napr. ġtatistickĨ.  

V te·rii pr§va n§jdeme nasledovn® rozdelenie pr§vnej zodpovednosti:
11

  
- verejnopr§vna zodpovednosŠ (trestnopr§vna, spr§vnopr§vna, disciplin§rna zodpovednosŠ),  
- s¼kromnopr§vna zodpovednosŠ (poruġenie pr§va s¼kromn®ho).  
ńalġie delenie sa odv²ja od zavinenia:

12
  

- zodpovednosŠ za zavinenie,  
- objekt²vna zodpovednosŠ (zodpovednosŠ bez ohŎadu na zavinenie alebo zodpovednosŠ za 
protipr§vny n§sledok).  

Pre vyhodnotenie potreby trestnopr§vnej zodpovednosti pr§vnickĨch os¹b mus²me 
vych§dzaŠ z ide§lne situ§cie, kde trestnopr§vna zodpovednosŠ pr§vnickĨch os¹b neexistuje. T§to 
situ§cia by mala byŠ v ide§lnom pr²pade nasledovn§:  

- ochrana vġetkĨch pr§v vġetkĨch jednotlivcov i celej spoloļnosti by mala byŠ zabezpeļen§,  
- zodpovednĨm subjektom za ochranu vġetkĨch pr§v by mal byŠ ġt§t,  
-ġt§t realizuje t¼to ochranu predovġetkĨm prostredn²ctvom trestn®ho a spr§vneho pr§va.  
N§sledne si mus²me poloģiŠ ot§zku, ļo chĨba vo vyġġie uvedenej ġtrukt¼re, ģe potrebujeme 

trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b? Existuj¼ pr§va, ktor® nie s¼ dostatoļne chr§nen®? 
Tie z§ujmy, ktorĨch ochrana je potrebn§, by uģ mali byŠ chr§nen® niektorĨm odvetv²m pr§va. 
PoŅme teda analyzovaŠ, ak® pr§va a vzŠahy s¼ chr§nen® existuj¼cim syst®mom. 

Ako bolo spomenut® predtĨm, je ochrana pr§v zaisten§ predovġetkĨm normami trestn®ho a 
spr§vneho pr§va. V tĨchto odvetviach plat², ģe jednotlivec nemus² iniciovaŠ proces pr§vnej 
zodpovednosti. Ġt§t s§m dohliada na dodrģiavanie predp²sanĨch pravidiel a ak sa zist² poruġenie 
z§kona, proces zodpovednosti sa spust² automaticky - ex offo.  

Trestn® pr§vo chr§ni r¹zne typy vzŠahov vo vġetkĨch oblastiach ģivota spoloļnosti. N§jdeme 
tu:  

- trestn® ļiny proti ģivotu a zdraviu,  
- trestn® ļiny poruġuj¼ce z§kladn® pr§va a slobody,  
- sexu§lne trestn® ļiny,  
- trestn® ļiny proti rodine a ml§deģi,  
- trestn® ļiny proti majetku,  
- trestnĨch ļiny hospod§rske,  
- trestn® ļiny proti ģivotn®mu prostrediu,  
- trestn® ļiny proti verejn®mu poriadku,  
- trestn® ļiny proti ġt§tu,  
- trestn® ļiny s¼visiace so sluģbou v arm§de,  
- vojnov® trestn® ļiny,  
- Ņalġie trestn® ļiny.  
Ġt§t sa snaģ² chr§niŠ seba a z§kladn® funkcie ġt§tu, ale aj pr§va os¹b v obļianskopr§vnych a 

tieģ v obchodnopr§vnych vzŠahoch.  
Ako bolo povedan®, trestn® pr§vo bolo odjakģiva spojen® so zavinen²m jednotlivca. 

Sp§chanie trestn®ho ļinu je vĨsledkom vedomia a v¹le. V z§sade existuje vģdy niekto zodpovednĨ 
za trestnĨ ļin. Cel§ ġtrukt¼ra trestnopr§vnych noriem funguje na princ²pe, ģe zodpovednĨ subjekt za 
sp§chanie trestn®ho ļinu je fyzick§ osoba.  

InĨm odvetv²m pr§va, kde ġt§t je zodpovednĨ za postih protipr§vneho konania, je spr§vne 
pr§vo. Hoci je tĨmto odvetv²m chr§nen§ cel§ paleta spoloļenskĨch vzŠahov, s¼ to predovġetkĨm 
z§ujmy ġt§tu a zabezpeļenie plnenia ¼loh ġt§tu, ktor® s¼ tĨmto odvetv²m chr§nen®, nie pr§va 
jednotlivcov. V spr§vnom pr§ve je moģn® uloģiŠ sankciu tieģ pr§vnickej osobe. Avġak v tomto 
odvetv² pr§va s¼ tieto sankcie urļen® na pomoc verejnĨm z§ujmom, nie s¼kromnĨm.  

Ak sa opªŠ zamysl²me, kto potrebuje trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b, 
mus²me si tieģ poloģiŠ ot§zku, ļi je to ġt§t alebo jednotlivec (resp. skupina jednotlivcov)? Ak 
vezmeme do ¼vahy vyġġie uveden®, ġt§t nem¹ģe maŠ z§ujem na trestnopr§vnej zodpovednosti 
pr§vnickĨch os¹b, pretoģe jeho z§ujmy by mali byŠ v dostatoļnej miere chr§nen® jednak pred 
poruġeniami pr§va zo strany fyzickĨch os¹b, jednak pred poruġeniami zo strany pr§vnickĨch os¹b. 
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V porovnan² so ġt§tom m§ jednotlivec slabġie postavenie. Aj jednotlivec sa m¹ģe dom§haŠ ochrany 
svojich pr§v a z§ujmov. TypickĨm sp¹sobom ochrany je ochrana pred s¼dom prostredn²ctvom 
s¼kromnopr§vnej ģaloby. Ak sa c²tim poġkodenĨ, predloģ²m svoj n§rok s¼du. V porovnan² so ġt§tom 
vġak jednotlivec nem¹ģe okrem n§pravy sp¹sobenej ġkody (ujmy) poģadovaŠ ģiadnu sankciu pre 
ġkodcu. Nem¹ģem ģiadaŠ trest alebo sankciu pre ġkodcu bez ohŎadu na to, ļi ide o fyzick¼ alebo 
pr§vnick¼ osobu. MnohĨm osob§m takĨto sp¹sob Ăn§pravyñ poruġenĨch pr§v nepostaļuje. VeŎa 
z nich siaha po Trestnom z§kone a hŎad§, ļi sa jemu sp¹soben§ ujma ned§ subsumovaŠ pod 
niektor® ustanovenie Trestn®ho z§kona a n§sledne ģiada odplatu pre ġkodcu aj zo strany ġt§tu 
formou represie v trestnom konan². Tu nach§dzame mal¼ Ădieruñ v  ¼prave pr§vnej zodpovednosti. 
Ak bol trestnĨ ļin sp§chanĨ proti s¼kromn®mu z§ujmu a p§chateŎ je pr§vnick§ osoba, nem¹ģe byŠ 
potrestanĨ v ģiadnom pr²pade, ani v r§mci obļianskeho konania, ani v r§mci trestn®ho. V 
obļianskopr§vnom konan² m¹ģe poġkodenĨ poģadovaŠ len to, ļo mu patr² podŎa z§kona alebo 
zmluvy. Ale nem¹ģe poġkodiŠ p§chateŎa nad t¼to mieru. Dostane len to, na ļo m§ naozaj n§rok. 
ĂĠkodcañ teda nie je dostatoļne poġkodenĨ tĨmto rozhodnut²m a m¹ģe konaŠ protiz§konne aj 
v bud¼cnosti. Pretoģe takĨto mechanizmus ho motivuje k nedodrģiavaniu z§vªzkov. Ak totiģ nespln² 
z§vªzok hneŅ, najhorġie, ļo sa mu m¹ģe staŠ je, ģe bude musieŠ tento z§vªzok splniŠ nesk¹r, na 
z§klade s¼dneho rozhodnutia.  

Tu nach§dzame istĨ zmysel trestnopr§vnej zodpovednosti pr§vnickĨch os¹b - zastavenie 
nez§konnĨch aktiv²t pr§vnickej osoby pre bud¼cnosŠ. Uloģenie sankcie, ktor§ poġkod² pr§vnick¼ 
osobu by mohlo zabezpeļiŠ, ģe v bud¼cnosti sa pri svojich obchodnĨch praktik§ch bude chcieŠ 
vyhn¼Š takejto sankcii. S tĨmto cieŎom ide ruka v ruke aj prevencia - odradiŠ ostatn® pr§vnick® osoby 
od protiz§konnĨch ļinov. Tento cieŎ je vġak v zmysle vyġġie uvedenĨch ¼vah opodstatnenĨ len pri 
ochrane s¼kromnopr§vnych z§ujmov, pretoģe pri verejnopr§vnych z§ujmoch by mal byŠ tento cieŎ 
dostatoļne napŌŔanĨ uģ normami spr§vneho pr§va. Ot§zkou ost§va, ļi m¹ģeme zabezpeļiŠ tento 
poģadovanĨ ¼ļinok trestnopr§vnou zodpovednosŠou pr§vnickĨch os¹b?  

  
4  AKO "POTRESTAş" PRĆVNICKĐ OSOBU?  

Vo vedeckĨch publik§ci§ch m¹ģeme n§jsŠ, ģe v r¹znych krajin§ch, kde maj¼ zaveden¼ 
trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b, m¹ģete potrestaŠ pr§vnick¼ osobu ġpecifickĨmi 
trestnĨmi postihmi. Niektor® s¼ rovnak® ako u fyzickĨch os¹b, niektor® z typickĨch trestov nie s¼ 
pouģiteŎn® (napr. trest odŔatia slobody) pre pr§vnick® osoby. S¼ tu aj niektor® nov®, zvl§ġtne tresty, 
ktor® zasa nemoģno vzŠahovaŠ na fyzick® osoby (zruġenie pr§vnickej osoby). Sankcie pre pr§vnick® 
osoby je moģn® zhrn¼Š nasledovne:

13
 

-  peŔaģnĨ trest alebo pokuta,  
-  zruġenie pr§vnickej osoby,  
-  prepadnutie majetku,  
-  prepadnutie veci,  
-  z§kaz urļitĨch ļinnost²,  
-  z§kaz poberania verejnĨch financi²,  
-  z§kaz ¼ļasti vo verejnom obstar§van²,  
-  s¼dna kontrola pr§vnickej osoby.  
Moģno tento vĨpoļet sankci² nie je ¼plnĨ a moģno sa bude v bud¼cnosti rozġirovaŠ, pretoģe 

n§padov ako potrestaŠ pr§vnick¼ osobu bude prib¼daŠ, v z§sade vġak tieto sankcie moģno vģdy 
rozdeliŠ podŎa toho, ak¼ oblasŠ pr§vnickej osoby postihuj¼:  

- dobr® meno pr§vnickej osoby,  
- majetok pr§vnickej osoby,  
- ļinnosŠ pr§vnickej osoby,  
- existenciu pr§vnickej osoby.  
Ako bolo uveden® vyġġie, hlavnĨm cieŎom trestnopr§vnej zodpovednosti pr§vnickĨch os¹b by 

malo byŠ motivovaŠ ju k tomu, aby v bud¼cnosti nekonala protiz§konne, t.j. prin¼tiŠ protipr§vne 
konaj¼cu pr§vnick¼ osobu dodrģiavaŠ z§kony (napr. uloģen²m pokuty). Ak je pr§vnick§ osoba 
neprisp¹sobiv§ a nereġpektuje z§kony, koneļnĨm rieġen²m m¹ģe byŠ aģ jej zruġenie, ļ²m by sa 
definit²vne ukonļila jej neleg§lna ļinnosŠ.  
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V s¼vislosti s tĨmito cieŎmi nesmieme zabudn¼Š, ģe pr§vnick§ osoba je vlastne tieģ tvoren§ 
jednotlivcami ï fyzickĨmi osobami. Aj keŅ je pr§vnick§ osoba zaloģen§ inou pr§vnickou osobou, 
mus² byŠ jej ļinnosŠ vģdy vykon§van§ osobami, ktor® uplatŔuj¼ rozhodovanie, t.j. v¹Ŏov¼ 
a rozumov¼ zloģku.  

Vr§Šme sa na zaļiatok naġej diskusie. Ako bolo spomenut®, cieŎ, resp. pozit²vny ¼ļinok 
trestnopr§vnej zodpovednosti pr§vnickĨch os¹b m§ byŠ v tom, ģe moģno potrestaŠ "zdroj" 
neleg§lnych aktiv²t, aj keŅ nie je moģn® identifikovaŠ konkr®tnu osobu, ktor§ je zodpovedn§ za 
neleg§lne konanie. Ot§zkou ost§va, ļi potrestanie konkr®tnej pr§vnickej osoby, pr²p. aģ jej zruġenie, 
je skutoļne odstr§nenie pr²ļiny neleg§lnych aktiv²t. Mus²me si uvedomiŠ, ģe trestn§ zodpovednosŠ 
pr§vnickĨch os¹b nem¹ģe byŠ oddelen§ od existuj¼ceho pr§vneho poriadku a platnĨch pr§vnych 
predpisov v ostatnĨch odvetviach pr§va (napr. obchodn® pr§vo). Ak nedok§ģeme identifikovaŠ 
osoby zodpovedn® za trestn® ļiny, nem¹ģeme zastaviŠ ani ich protipr§vnu ļinnosŠ. Aj keŅ sa zruġ² 
pr§vnick§ osoba, ktor§ bola uznan§ "vinnou" za trestn¼ ļinnosŠ, skutoļne zodpovedn® osoby bud¼ 
napriek tomu fyzick® osoby stojace za touto pr§vnickou osobou. Tieto fyzick® osoby ak ostan¼ 
neusvedļen® a nepotrestan®, bud¼ m¹cŠ zaloģiŠ in® spoloļnosti, ktor® bud¼ novĨm zdrojom 
kriminality. V zloģitom syst®me obchodn®ho pr§va, kde t§ ist§ osoba m¹ģe maŠ ¼ļasŠ na mnohĨch 
pr§vnickĨch osob§ch a jedna pr§vnick§ osoba m¹ģe zaloģiŠ in¼, bude vģdy dostatok miesta pre 
vytvorenie prostredia, v ktorom nebudete m¹cŠ dolapiŠ Ăskutoļn®hoñ p§chateŎa.  

Sp§chania trestn®ho ļinu, je rozhodnutie mysle a v¹le. Pr§vnick§ osoba nem§ schopnosŠ 
rozhodovaŠ sama o sebe. Ona sama sa nem¹ģe dopustiŠ ģiadneho trestn®ho ļinu. A z tohto d¹vodu 
je nelogick® uvaģovaŠ o tom, ako ju "napraviŠ". PoģadovanĨ ¼ļinok trestnopr§vnej zodpovednosti, 
tak ako je ġpecifikovanĨ pri fyzickĨch osob§ch, nem¹ģe u pr§vnickĨch os¹b byŠ dosiahnutĨ. 
Skutoļnou odpoveŅou na trestn¼ ļinnosŠ Ăpr§vnickĨch os¹bñ je komplexn§ zmena syst®mu v inĨch 
odvetviach pr§va (napr. v obchodnom pr§ve), kde je potrebn® stanoviŠ pravidl§ takĨm sp¹sobom, 
ktorĨ odstr§ni podmienky ved¼ce k trestnej ļinnosti. Uvalenie sankci² na pr§vnick¼ osobu 
predstavuje iba chab¼ korekciu n§sledkov trestnej ļinnosti. Ak chceme zastaviŠ trestn¼ ļinnosŠ 
pr§vnickĨch os¹b, mus²me odstr§niŠ podmienky, ktor® umoģŔuj¼ t¼to trestn¼ ļinnosŠ. Tieto 
podmienky pramenia v zloģitosti predpisov obchodn®ho a daŔov®ho pr§va a Ņalġ²ch z§konov, ktor® 
vŅaka neust§lym a ļastĨm zmen§m neumoģŔuj¼ efekt²vnu kontrolu dodrģiavania tĨchto predpisov. 
Ak chceme zaviesŠ trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b, mus²me s tĨmto procesom 
zaļaŠ v inĨch odvetviach pr§va.

14
 Avġak neexistuje dostatoļn§ politick§ v¹Ŏa zmeniŠ s¼ļasnĨ 

syst®m, pretoģe de facto celĨ demokratickĨ svet, funguje na rovnakĨch princ²poch obchodn®ho 
pr§va a zmena len jedn®ho pr§vneho poriadku by niļ nevyrieġila. Preto je potrebn§ nadn§rodn§ 
jednomyseŎn§ v¹Ŏa na zmenu vġetkĨch pr§vnych poriadkov mnohĨch kraj²n, ļo sa v s¼ļasnosti 
nejav² ako re§lne.  

Aj napriek tĨmto analĨzam a konġtatovaniam, ktor® d§vaj¼ odpoveŅ na to, ģe trestnopr§vna 
zodpovednosŠ pr§vnickĨch os¹b nie je to, ļo potrebujeme a nedosiahneme Ŕou deklarovanĨ cieŎ, 
st§le existuje veŎa z§stancov trestnopr§vnej zodpovednosti pr§vnickĨch os¹b. Ak vych§dzam 
z vyġġie rozp²sanĨch ¼vah, vr§tim sa k z§veru, ģe trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b 
potrebuj¼ a presadzuj¼ v prvom rade t², ktor² ju potrebuj¼ na ochranu s¼kromnopr§vnych z§ujmov. 
Pre naġe trestn® konanie je typick®, ģe trestnopr§vna zodpovednosŠ sa de facto kombinuje so 
s¼kromnopr§vnou zodpovednosŠou. CieŎom trestn®ho konania nie je len potrestaŠ p§chateŎa, ale aj 
nahradiŠ ġkodu poġkoden®mu. Preto je oļak§van®, ģe rovnakĨ princ²p sa uplatn² aj pri 
trestnopr§vnej zodpovednosti pr§vnickĨch os¹b. Nie je v¹bec ojedinelou praktikou, ģe ak sa 
jednotlivcovi nedar² dosiahnuŠ jeho s¼kromnopr§vne z§mery v obļianskom s¼dnom konan², snaģ² 
sa o to v trestnom konan² podan²m trestn®ho ozn§menia. Na jednej strane je motiv§ciou k tak®muto 
konaniu pohodlnosŠ jednotlivca, ktorĨ sa nechce staraŠ o akt²vne uplatŔovanie svojich pr§v 
a prenech§ t¼to ļinnosŠ org§nom ļinnĨm v trestnom konan², na druhej strane je snaha uġetriŠ svoje 
peniaze, ktor® by musel investovaŠ v obļianskopr§vnom konan². Niektor² zasa moģno maj¼ strach 
pred svoj²m oponentom (pre jeho z§zemie, bohatstvo, prest²ģ) a preto d¼faj¼, ģe autorita ġt§tu ich 
bude v trestnom konan² lepġie zastupovaŠ. 

Ot§zkou ost§va, ļi trestn® konanie pom§ha jednotlivcom chr§niŠ svoje pr§va lepġie ako 
obļianskopr§vne? Mysl²m, ģe nie. ōudia si ļasto myslia, ģe v trestnom konan² bude vġetko robiŠ za 
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nich ġt§t, ġt§t im pom¹ģe z²skaŠ svoje peniaze spªŠ, don¼ti protistranu zaplatiŠ peniaze a ja m¹ģem 
len ļakaŠ, kĨm pr²de koniec konania a pohodlne dostanem peniaze alebo in¼ satisfakciu. ōudia si 
vġak neuvedomuj¼, ģe silnejġia ochrana ich pr§v v trestnom konan² je len zdanliv§. Najlepġie n§m 
na tento ¼ļel posl¼ģi pr§ve pr²klad pr§vnickej osoby. Ak pr§vnick§ osoba nem§ ģiaden majetok, 
nem§ zmysel uloģiŠ finanļn® sankcie, ani prepadnutie majetku a nem¹ģete takto pr§vnick¼ osobu 
don¼tiŠ splatiŠ ģiadne dlhy. Ak nem§ pr§vnick§ osoba majetok, nem¹ģete maŠ ¼spech v obļianskom 
s¼dnom konan², ani v trestnom konan². Skr§tka praktickĨ vĨsledok pre v§s bude nulovĨ, neuspejete 
tak ļi onak. Z tohto pohŎadu teda trestn® konanie neprin§ġa silnejġiu poz²ciu ani vªļġiu ochranu pre 
jednotlivca. A to nie len pri finanļnĨch plneniach. Obdobne by to dopadlo, ak by sme uvaģovali 
o ospravedlnen² alebo inej forme satisfakcie, alebo povinnosti na uskutoļnenie pr§c alebo inĨch 
vĨkonov. Ak nen§jdete nikoho, kto by konal v mene spoloļnosti a odrazu nikto Ăneotv§ra dvereñ, 
nem¹ģete don¼tiŠ pr§vnick¼ osobu urobiŠ ļokoŎvek. Z§ver vyznieva jednoznaļne - poz²cia 
jednotlivca pri ochrane jeho s¼kromnopr§vnych z§ujmov v trestnom konan² nie je silnejġia.   

  
5 NIEKTOR£ PRAKTICK£ PROBL£MY 

Zd§ sa, ģe trestnopr§vna zodpovednosŠ pr§vnickĨch os¹b je aj pre SR nevyhnutn§ z d¹vodu 
eur·pskej legislat²vy a tlaku zvonku, nevyhneme sa jej a sk¹r ļi nesk¹r bude zaveden§ aj v 
Slovenskej republike. Avġak vzhŎadom na vyġġie analĨzy mus²me premĨġŎaŠ aj o niektorĨch 
probl®moch, ktor® nevyhnutne bude treba rieġiŠ:  

a) Pr§vnick§ osoba sa nem¹ģe dopustiŠ vġetkĨch trestnĨch ļinov uvedenĨch v 
Trestnom z§kone (napr. vraģda, l¼peģ a pod.). V Trestnom z§kone je obsiahnut® obrovsk® 

mnoģstvo trestnĨch ļinov a zavedenie trestnopr§vnej zodpovednosti pr§vnickĨch os¹b do 
Trestn®ho z§kona znamen§ posudzovaŠ kaģdĨ jeden trestnĨ ļin, ļi je moģn®, aby ho sp§chala 
pr§vnick§ osoba. ńalġou moģnosŠou je vytvoriŠ ¼plne novĨ zoznam trestnĨch ļinov pre pr§vnick® 
osoby. Ak vġak vych§dzame z hlavnej myġlienky trestnopr§vnej zodpovednosti pr§vnickĨch os¹b, 
ktor§ vych§dza z potreby potrestaŠ niekoho za konanie, kde sa uģ zistilo, ģe bol trestnĨ ļin 
sp§chanĨ, ale nem¹ģete identifikovaŠ jeho p§chateŎa, potom je zav§dzanie novĨch trestnĨch ļinov 
nelogick®. V Trestnom z§kone by uģ mali byŠ zahrnut® vġetky trestn® ļiny, ktor® s¼ potrebn® pre 
ochranu jednotlivcov a spoloļnosti. Trestnopr§vna zodpovednosŠ pr§vnickĨch os¹b sa zav§dza iba 
preto, ģe sme nedok§zali identifikovaŠ konkr®tneho p§chateŎa. LogickĨ z§ver - nepotrebujeme 
vymĨġŎaŠ in® trestn® ļiny len preto, ģe sa rozġ²ril poļet zodpovednĨch subjektov. Z tohto pohŎadu 
druh§ moģnosŠ neprich§dza do ¼vahy a preto bude podŎa prvej alternat²vy nutn® zistiŠ, pri ktorĨch 
trestnĨch ļinoch uģ obsiahnutĨch v Trestnom z§kone je racion§lne a logicky moģn®, aby ich 
sp§chali pr§vnick® osoby. şaģk§ pr§ca. A eġte Šaģġie bude priame zakomponovanie trestnopr§vnej 
zodpovednosti pr§vnickĨch os¹b do Trestn®ho z§kona iba pre niektor® trestn® ļiny. Z legislat²vneho 
hŎadiska sa jav² ako jednoduchġie vytvoriŠ ¼plne novĨ z§kon, ale na z§klade trestnĨch ļinov uģ 
obsiahnutĨch v Trestnom z§kone. V tomto z§kone m¹ģeme samostatne rieġiŠ vġetky konkr®tne 
aspekty trestnej zodpovednosti pr§vnickĨch os¹b.
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b) Niektor® pr§vnick® osoby nemoģno trestaŠ. Ak sa pozrieme na zoznam typov 

pr§vnickĨch os¹b, niektor® z nich s¼ zriaŅovan® z§konom alebo podŎa z§kona. Maj¼ sl¼ģiŠ 
verejn®mu z§ujmu. Je neprijateŎn®, aby sa "potrestali" tieto pr§vnick® osoby. Niektor® pr§vnick® 
osoby nem¹ģete potrestaŠ napr. zruġen²m pr§vnickej osoby (ġt§tne org§ny, ġt§tne podniky, obce, 
VĐC, SlovenskĨ rozhlas a telev²ziu, a pod.), pretoģe tak®to pr§vnick® osoby plnia verejn® ¼lohy 
a nie je moģn® ich zruġenie, pretoģe ich ¼ļel a cieŎ ich existencie je nevyhnutnĨ aj pre Ņalġie 
obdobie. Na druhej strane je moģn® uvaģovaŠ o miernejġ²ch sankci§ch, ale aj pri nich je st§le 
potrebn® braŠ zreteŎ na skutoļnosŠ, ģe je kontraprodukt²vne br§niŠ vo verejnoprospeġnej ļinnosti, na 
ktor¼ boli tieto pr§vnick® osoby zriaden®, sankciami ak®hokoŎvek druhu.

16
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Z tohto pohŎadu by bolo potrebn® rozdeliŠ pr§vnick® osoby na skupinu trestne zodpovednĨch 
a trestne nezodpovednĨch. Bude vġak veŎmi Šaģk® rozhodn¼Š, ļi urļit§ pr§vnick§ osoba m§ patriŠ 
do prvej alebo druhej kateg·rie. Bude Šaģk® definovaŠ krit®ri§, ktor® by mala spŌŔaŠ trestne 
zodpovedn§ pr§vnick§ osoba. Akon§hle vġak bude rozdelenie pr§vnickĨch os¹b na trestne 
zodpovedn® a trestne nezodpovedn® urļen® akĨmikoŎvek krit®riami, tak® rozdelenie bude vģdy 
prin§ġaŠ probl®m, pretoģe vġetky pr§vnick® osoby bud¼ v pokuġen² pok¼siŠ sa definovaŠ samĨch 
seba do kateg·rie trestne nezodpovednĨch pr§vnickĨch os¹b. Okrem toho, ģe by tak®to delenie 
mohlo byŠ sp¼ġŠac²m elementom pre mnoģstvo s¼dnych sporov, ob§vam sa, ģe tak®to delenie nie je 
v s¼lade s ¼stavnĨm princ²pom rovnosti pred z§konom. 

V niektorĨch odbornĨch ļl§nkoch n§jdeme tieģ n§zor, ģe je rozumn® rozdeliŠ aj trestne 
zodpovedn® pr§vnick® osoby do dvoch skup²n, pretoģe nie vġetky tresty m¹ģu byŠ uloģen® vġetkĨm 
pr§vnickĨm osob§m, ako som naznaļil vyġġie (napr. politick¼ stranu by ste nemali trestaŠ jej 
zruġen²m, resp. rozpusten²m).
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c) Đļel trestu u pr§vnickĨch os¹b, nie je rovnakĨ ako u fyzickĨch os¹b. S¼ļasŠou ¼ļelu 

trestu u fyzickĨch os¹b je snaha prevychovaŠ p§chateŎa tak, aby ģil riadny ģivot. Tento ¼ļel trestu 
predpoklad§ myseŎ a v¹Ŏu jednotlivcov, ktor² m¹ģu premĨġŎaŠ nad svojim konan²m, prehodnotiŠ ho a 
sebareflexiou dospieŠ k polepġeniu a n§sledne sa rozhodn¼Š, ako bud¼ ģiŠ v bud¼cnosti. U 
pr§vnickĨch os¹b mus² byŠ ¼ļel trestu nanovo definovanĨ s ohŎadom na skutoļnosŠ, ģe pr§vnick§ 
osoba nem§ vlastn¼ v¹Ŏu a myseŎ. Z m¹jho pohŎadu je to veŎmi komplikovan§ z§leģitosŠ. Đļel trestu 
u pr§vnickej osoby predpoklad§, ģe Ŏudia, ktor² konaj¼ v mene spoloļnosti, maj¼ z§ujem na Ņalġom 
fungovan² a existencii spoloļnosti. Strojcovia trestnopr§vnej zodpovednosti pr§vnickĨch os¹b 
neber¼ do ¼vahy skutoļnosŠ, ģe prirodzenou vlastnosŠou Ŏud² je d§vaŠ prednosŠ svojim vlastnĨm 
z§ujmom namiesto cieŎov spoloļnosti. A to dokonca aj vtedy, ak je ich z§ujem v protiklade k 
z§ujmom spoloļnosti. A preto ak bude spoloļnosŠ postihnut§ sankciami trestn®ho pr§va, ktor® by 
nadmieru sŠaģovali vlastn® ciele jej reprezentantov, t²to nechaj¼ spoloļnosŠ padn¼Š. PrirodzenosŠ 
ļloveka k§ģe vģdy chr§niŠ svoje vlastn® z§ujmy prv neģ pom§haŠ "pot§paj¼cej sa" spoloļnosti. Trest 
m¹ģe maŠ ģelanĨ efekt u pr§vnickej osoby iba v pr²pade, ģe jej riadiaci predstavitelia alebo vlastn²ci 
bud¼ dostatoļne mor§lne kvalitn² a cnostn², aby mali z§ujem zachr§niŠ spoloļnosŠ radġej, ako 
chr§niŠ svoje egoistick® z§ujmy. Toto m¹ģe platiŠ najmª u spoloļnost² s dobrĨm menom, prest²ģou, 
dlhodobou existenciou a pod. Alebo vtedy, ak profit dosahovanĨ spoloļnosŠou, je napriek 
uloģen®mu trestu dostatoļnĨ na to, aby sa osob§m zodpovednĨm za riadenie a existenciu 
spoloļnosti vyplatilo Ăzachr§niŠñ ju. Inak sa ¼ļinok trestu u pr§vnickĨch os¹b nedosiahne. 

d) Trest sa m¹ģe u pr§vnickĨch os¹b min¼Š ¼ļinku. Ako bolo uģ sk¹r rozobrat® v kapitole 

4, pr§vnickej osobe, ktor§ nem§ majetok, nie je moģn® uloģiŠ ģiadny trest, ktorĨ postihuje majetok. 
Rovnako tak sa m¹ģu jej predstavitelia staŠ nedostupn² (ujd¼, bud¼ sa skrĨvaŠ), a tak sa minie 
¼ļinku aj ak§koŎvek in§ sankcia, ktor§ uloģ² pr§vnickej osobe povinnosŠ konaŠ. Z§roveŔ sa minie 
¼ļinku aj z§kaz urļit®ho konania, pretoģe toto konanie bud¼ m¹cŠ nepostihnut® fyzick® osoby 
realizovaŠ prostredn²ctvom inĨch pr§vnickĨch os¹b a tak bud¼ potenci§lni poġkoden² vystaven² 
rovnak®mu nebezpeļenstvu postihu trestnou ļinnosŠou, ako pred uloģen²m tak®hoto z§kazu. 

e) Pr§vnick§ osoba m¹ģe byŠ zodpovedn§ iba za protipr§vny stav (objekt²vna 
zodpovednosŠ). Ak vych§dzame z konceptu, ģe trestn® ļiny bud¼ zhodn® pre fyzick® osoby aj pre 

pr§vnick® osoby, m¹ģe nastaŠ situ§cia, ģe pr§vnick§ osoba bude uznan§ vinnou za ten istĨ trestnĨ 
ļin, za ktorĨ fyzick§ osoba bude osloboden§ spod obģaloby, pretoģe nebude preuk§zan® jej 
zavinenie (t§to idea vych§dza z konceptu, kde je moģn§ simult§nna trestn§ zodpovednosŠ fyzickej 
aj pr§vnickej osoby). Dost§vame sa k nelogick®mu konceptu, kde fyzick§ osoba sa m¹ģe ĂvyviniŠñ 
z trestnej zodpovednosti na z§klade nenaplnenia subjekt²vnej str§nky, ļo vġak nebude moģn® 
u pr§vnickej osoby. OpªŠ doch§dza k urļitej nerovnosti pred z§konom, keŅ pr§vnick¼ osobu 
potrest§me a fyzick¼ nie. 

 
6  SKUTOĻN£ ALEBO TEORETICK£ POZITĉVNE ASPEKTY  

Vģdy existuj¼ aj urļit® pozit²va. 
a) V odbornej literat¼re je uv§dzan® ako pozit²vny aspekt trestnopr§vnej zodpovednosti 

pr§vnickĨch os¹b procedur§lne hŎadisko. Z§stancovia trestnopr§vnej zodpovednosti pr§vnickĨch 
os¹b tvrdia, ģe by to mohlo pom¹cŠ vyuģiŠ proti pr§vnickĨm osob§m n§stroje trestn®ho pr§va, ktor® 
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nie s¼ pouģiteŎn® v spr§vnom pr§ve a preto by sa dosiahla lepġia ¼ļinnosŠ v boji proti kriminalite. 
Ide o inġtit¼ty ako domov§ prehliadka, agent, odpoļ¼vanie, sledovanie, atŅ.

18
 

T§to skutoļnosŠ je naozaj zdanlivo pozit²vnym aspektom trestnopr§vnej zodpovednosti 
pr§vnickĨch os¹b. Vyuģitie ¼ļinnejġ²ch prostriedkov v boji proti trestnej ļinnosti je chv§lyhodn® 
a ģiaduce. Ot§zkou vġak je, ļi nutne potrebujeme trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b, 
aby sme mohli vyuģiŠ trestnoprocesn® n§stroje proti pr§vnickĨm osob§m. Mysl²m, ģe nie. OpªŠ 
zab¼dame, ģe trestnopr§vna zodpovednosŠ pr§vnickĨch os¹b m§ nast¼piŠ aģ vtedy, ak nevieme 
preuk§zaŠ vinu konkr®tnej fyzickej osobe. To znamen§, ģe v prvom rade mus²m konġtatovaŠ, ģe bol 
sp§chanĨ trestnĨ ļin, pre ktorĨ sa zaļne trestn® st²hanie aj bez toho, ģe mus²m poznaŠ konkr®tneho 
p§chateŎa. V tomto trestnom konan² vyuģijem vġetky n§stroje trestn®ho konania a to voļi fyzickĨm 
i pr§vnickĨm osob§m, ak bude podozrenie, ģe maj¼ nieļo spoloļn® so st²hanou trestnou ļinnosŠou. 
Ak zabezpeļ²m d¹leģit® a pouģiteŎn® d¹kazy a z²skam ich podŎa z§kona, nie je d¹vod, aby tieto 
d¹kazy zhromaģden® v trestnom konan² nemohli byŠ pouģit® pri sankcionovan² pr§vnickej osoby 
n§strojmi existuj¼cich mechanizmov spr§vneho pr§va. Ide len o procedur§lne aspekty, ktor® 
umoģnia prepojenie trestn®ho a spr§vneho konania a ich spolupr§cu aj bez toho, aby bola osobitne 
zaveden§ trestnopr§vna zodpovednosŠ pr§vnickĨch os¹b. Nie je totiģ podstatn®, ktorĨm odvetv²m 
pr§va bude uloģen§ sankcia. Aj v trestnom aj v spr§vnom pr§ve uklad§ sankcie ġt§t. Preto je len 
ot§zkou ġikovnosti z§konodarcu, ako upraviŠ procesn® pravidl§ jedn®ho i druh®ho procesu tak, aby 
bolo moģn® pouģiŠ n§stroje trestn®ho procesu proti pr§vnickĨm osob§m aj bez zavedenia ich 
osobitnej trestnopr§vnej zodpovednosti. 

b) Z§stancovia trestnopr§vnej zodpovednosti pr§vnickĨch os¹b tvrdia: poskytnutie ochrany 
pr§v v trestnom konan² je vyġġie ako v inĨch odvetviach pr§va. Je potrebn® chr§niŠ procesn® pr§va 
i pr§vnickĨch os¹b, ak ich chceme trestaŠ. Spr§vne pr§vo nem¹ģe zabezpeļiŠ rovnak¼ ¼roveŔ 
ochrany a iġlo by o veŎmi dlhĨ a zloģitĨ proces garantovaŠ rovnak® pr§va v spr§vnom konan².
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Z m¹jho pohŎadu ¼roveŔ ochrany pr§v pr§vnickej osoby nemoģno dosiahnuŠ Ŏahġie v 
trestnom konan² ako v akomkoŎvek inom odvetv² pr§va. Koncepcia ochrany pr§v v trestnom konan² 
je zaloģen§ na ochrane pr§v jednotlivca. U pr§vnickej osoby treba nanovo vyhodnotiŠ, ļ²m je 
ġpecifick§ od fyzickej osoby a podŎa toho upraviŠ aj ochranu jej pr§v v trestnom konan². Nie je 
moģn® porovn§vaŠ pr§va jednotlivca s pr§vami, ktor® by mali byŠ chr§nen® u pr§vnickĨch os¹b. 
Toto je d¹vod, preļo legislat²vne pr§ce na pr§vnej ¼prave ochrany tĨchto pr§v nebud¼ jednoduchġie 
v odvetv² trestn®ho pr§va, neģ v spr§vnom pr§ve. PokiaŎ viem, ak® pr§va by som mal chr§niŠ, 
mus²m t¼to ochranu zakotviŠ v pr²sluġnĨch ustanovenia z§kona. Tieto ustanovenia musia maŠ jasnĨ 
obsah - kto m§ pr§vo, akĨ typ pr§va a kedy ho m¹ģe uplatniŠ. Nie je d¹leģit®, ļi t§to ¼prava bude 
vļlenen§ do spr§vneho alebo trestn®ho pr§va.  

DruhĨ ļasto uv§dzanĨ argument je, ģe trestn® ļiny sa trestaj¼ v s¼dnom konan² pred s¼dom, 
spr§vne delikty v spr§vnom konan² pred spr§vnymi org§nmi. PodŎa tĨchto tvrden² by s¼d mal 
poskytovaŠ lepġiu ¼roveŔ ochrany ako spr§vne org§ny, pretoģe s¼d je nestrannĨ a nez§vislĨ, avġak 
ġt§tne org§ny s¼ priamym n§strojom ġt§tu.  

M§lokto si uvedomuje skutoļnosŠ, ģe s¼dy s¼ tieģ "ġt§tne" inġtit¼cie, platia tam obdobn® 
vzŠahy ako v inĨch spr§vnych org§noch, nadriadenosŠ a podriadenosŠ v r§mci jedn®ho s¼du, 
predseda s¼du m¹ģe napr. ukladaŠ disciplin§rne sankcie sudcom dan®ho s¼du, sudcovia s¼ platen² 
ġt§tom a de facto z§visl² na v¹li celej ġt§tnej ġtrukt¼ry a ġt§tneho mechanizmu. V skutoļnosti 
neexistuje ģiadna z§ruka, ģe s pr§vnickou osobou sa bude zaobch§dzaŠ lepġie v ruk§ch sudcu neģ 
v ruk§ch ġt§tneho zamestnanca. Obe tieto osoby s¼ zamestnanci s ich pr§vach a povinnosŠami 
vyplĨvaj¼cich z ich postavenia a pracovnopr§vneho vzŠahu a rozhodnutie z§leģ² na osobnostnĨch 
kvalit§ch a mor§lky dan®ho jednotlivca. Re§lne uplatnenie a garancia pr§v nie je z§visl§ na 
"papieri", na ktorom s¼ tieto pr§va nap²san®, ale na osobe, ktor§ m§ moc tieto pr§va priznaŠ alebo 
nepriznaŠ. Preto je irelevantn®, ļi je dan§ osoba sudcom alebo ġt§tnym ¼radn²kom, podstatn® je, 
ak® s¼ jej mor§lne kvality a jej snaha o z§konnĨ a spravodlivĨ proces.   
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7  ZĆVER  

V tomto ļl§nku som sa snaģil uk§zaŠ, ģe trestnopr§vna zodpovednosŠ pr§vnickĨch os¹b nie 
je  odpoveŅou na pr²ļinu, preļo t¼to zodpovednosŠ chceme. Je dosŠ pravdepodobn®, ģe zavedenie 
trestnopr§vnej zodpovednosti pr§vnickĨch os¹b minie n§ġ cieŎ a nedosiahneme ģelanĨ efekt. 
Trestnopr§vnou zodpovednosŠou pr§vnickĨch os¹b sa dosiahne iba korekcia niektorĨch n§sledkov 
trestnej ļinnosti, avġak probl®m zloģitej hospod§rskej a ekonomickej organizovanej kriminality, ktor§ 
m§ podstatu v ļinnosti pr§vnickĨch os¹b, sa neodstr§ni. 

Ak sa rozhodneme maŠ trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b, cesta k dokonalĨm 
pr§vnym predpisom v tejto oblasti bude spojen§ s mnohĨmi prek§ģkami. Nie je d¹leģit®, ļi m§me 
alebo nem§me trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b, podstatn® je nieļo in®. Mysl²m, ģe t§ 
podstata je skryt§ v tomto cit§te: ĂNaġa snaha by mala smerovaŠ k tomu, aby boli vytvoren® tak® 
podmienky a mechanizmy, ktor® by bud¼cim p§chateŎom nielen sŠaģili samotn® p§chanie trestnej 
ļinnosti, ale ktor® by im z§roveŔ skomplikovali moģnosti ako t¼to trestn¼ ļinnosŠ zakryŠ a daŠ jej 
v oļiach verejnosti punc z§konnosti.ò 
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Abstract: The paper deals with the possibilities of preventing crime by corporations. Czech law on 

criminal liability of legal persons and proceedings against them has a strong preventive aspect. A 
corporation has to be aware of the potential risks and decide to prevent, or not. 
 
Abstrakt: PŚ²spŊvek se zabĨv§ moģnostmi prevence trestn® ļinnosti ze strany pr§vnick® osoby. 

ĻeskĨ z§kon o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim m§ silnĨ preventivn² 
charakter. Na pr§vnick® osobŊ pak je, zdali si pŚ²padn§ rizika uvŊdomuje a br§n² se jim, ļi nikoliv. 
 
Key words: Criminal Corporate Liability, Prevention 
 
Kl²ļov§ slova: Trestn² odpovŊdnost pr§vnickĨch osob, prevence 

 
 
1 ĐVOD 

Trestn² odpovŊdnost pr§vnickĨch osob je v Ļesk® republice i na Slovensku t®matem vysoce 
aktu§ln²m. V Ļesk® republice tomu jsou jiģ t®mŊŚ dva roky, co nabyl ¼ļinnosti z§kon ļ. 418/2011 
Sb., o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim (d§le tak® ĂZTOPOñ), na Slovensku 
se pak v dobŊ odevzd§n² tohoto pŚ²spŊvku nach§zel v meziresortn²m Ś²zen² z§kon o trestn² 
odpovŊdnosti pr§vnickĨch osob smŊŚuj²c² k prav® trestn² odpovŊdnosti pr§vnickĨch osob na 
Slovensku. Vzhledem ke skuteļnosti, ģe k z§Ś² 2013 byly v Ļesk® republice minim§lnŊ 3 pr§vnick® 
osoby odsouzeny, na 15 pr§vnickĨch osob byla pod§na obģaloba a z§roveŔ nŊkolik des²tek dalġ²ch 
pr§vnickĨch osob bylo obvinŊno, tak je zjevn®, ģe org§ny ļinn® v trestn²m Ś²zen² zaļ²naj² ZTOPO 
aplikovat v praxi a lze oļek§vat zvĨġen® ¼sil² tŊchto org§nŢ v budoucnosti, pokud jde o trestnou 
ļinnost pr§vnickĨch osob. ZTOPO z§roveŔ d§v§ pr§vnickĨm osob§m jistou moģnost pŚedch§zet 
p§ch§n² trestn® ļinnosti, ļemuģ jsou vŊnov§ny dalġ² kapitoly. 

 
2 PřIĻITATELNOST TRESTN£HO ĻINU PRĆVNICK£ OSOBŉ 

ĻeskĨ z§kon o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim vytvoŚil pro ļesk® 
trestn² pr§vo zcela novou koncepci tzv. pŚiļitatelnosti trestn®ho ļinu pr§vnick® osobŊ. MŢģeme Śici, 
ģe se jedn§ o z§kladn² stavebn² prvek z§kona, neboŠ upravuje jednak trestn² odpovŊdnost pr§vnick® 
osoby, z§roveŔ ale implikuje, v jakĨch okamģic²ch pr§vnick§ osoba trestnŊ odpovŊdnou nen², tedy 
kdy se pr§vnick§ osoba mŢģe trestn² odpovŊdnosti zprostit. Đprava pŚiļitatelnosti trestn®ho ļinu 
pr§vnick® osobŊ a trestn² odpovŊdnosti pr§vnick® osoby se nach§z² v ustanoven² Ä 8 ZTOPO 
v tomto znŊn²: 

(1) TrestnĨm ļinem sp§chanĨm pr§vnickou osobou je protipr§vn² ļin sp§chanĨ jej²m jm®nem 
nebo v jej²m z§jmu nebo v r§mci jej² ļinnosti, jednal-li tak 

a) statut§rn² org§n nebo ļlen statut§rn²ho org§nu, anebo jin§ osoba, kter§ je opr§vnŊna 
jm®nem nebo za pr§vnickou osobu jednat, 

b) ten, kdo u t®to pr§vnick® osoby vykon§v§ Ś²d²c² nebo kontroln² ļinnost, i kdyģ nen² osobou 
uvedenou v p²smenu a), 

c) ten, kdo vykon§v§ rozhoduj²c² vliv na Ś²zen² t®to pr§vnick® osoby, jestliģe jeho jedn§n² bylo 
alespoŔ jednou z podm²nek vzniku n§sledku zakl§daj²c²ho trestn² odpovŊdnost pr§vnick® osoby, 
nebo 

d) zamŊstnanec nebo osoba v obdobn®m postaven² (d§le jen "zamŊstnanec") pŚi plnŊn² 
pracovn²ch ¼kolŢ, i kdyģ nen² osobou uvedenou v p²smenech a) aģ c), jestliģe j² ho lze pŚiļ²tat podle 
odstavce 2. 
 

(2) Pr§vnick® osobŊ lze pŚiļ²tat sp§ch§n² trestn®ho ļinu uveden®ho v Ä 7, jestliģe byl 
sp§ch§n 
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a) jedn§n²m org§nŢ pr§vnick® osoby nebo osob uvedenĨch v odstavci 1 p²sm. a) aģ c), nebo 
b) zamŊstnancem uvedenĨm v odstavci 1 p²sm. d) na podkladŊ rozhodnut², schv§len² nebo 

pokynu org§nŢ pr§vnick® osoby nebo osob uvedenĨch v odstavci 1 p²sm. a) aģ c) anebo proto, ģe 
org§ny pr§vnick® osoby nebo osoby uveden® v odstavci 1 p²sm. a) aģ c) neprovedly takov§ 
opatŚen², kter§ mŊly prov®st podle jin®ho pr§vn²ho pŚedpisu nebo kter§ po nich lze spravedlivŊ 
poģadovat, zejm®na neprovedly povinnou nebo potŚebnou kontrolu nad ļinnost² zamŊstnancŢ nebo 
jinĨch osob, jimģ jsou nadŚ²zeny, anebo neuļinily nezbytn§ opatŚen² k zamezen² nebo odvr§cen² 
n§sledkŢ sp§chan®ho trestn®ho ļinu. 

(3) Trestn² odpovŊdnosti pr§vnick® osoby nebr§n², nepodaŚ²-li se zjistit, kter§ konkr®tn² 
fyzick§ osoba jednala zpŢsobem uvedenĨm v odstavc²ch 1 a 2. 

 Je zŚejm®, ģe ZTOPO rozezn§v§ dvŊ kategorie osob, a to osoby uveden® v odstavci 1 p²sm. 
a) aģ c) (d§le tak® Ăorg§n pr§vnick® osobyñ) a zamŊstnance uveden® v odstavci 1 pod p²sm. d).  Z 
hlediska pŚiļitatelnosti trestn®ho ļinu pr§vnick® osobŊ se na tyto kategorie vztahuj² dvŊ zcela 
odliġn§ krit®ria. Zat²mco v pŚ²padŊ pŚiļ²t§n² jedn§n² org§nu pr§vnick® osoby lze uvaģovat v pŚ²padŊ, 
kdy osoba nebo osoby, kter® jsou org§nem pr§vnick® osoby ļi jej tvoŚ², nejednaj² ļistŊ v soukrom®m 
osobn²m z§jmu bez vtahu k pr§vnick® osobŊ, o ļ§steļnĨ pŚ²klon k objektivn² odpovŊdnosti 
pr§vnick® osoby, aļkoliv spr§vn® vymezen² t®to odpovŊdnosti jde nad r§mec tohoto textu, u 
pŚiļ²t§n² jedn§n² zamŊstnance lze nal®zt vĨznamnĨ preventivn² prvek z§kona, neboŠ vrcholnĨm 
ļinitelŢm pr§vnick® osoby ukl§d§, aby se znalost² respektovali pr§vn² pŚedpisy, kaģd® sv® 
rozhodnut² promysleli a byli v²ce obezŚetn² ve sv®m kon§n² smŊrem k zamŊstnancŢm. 

 
2.1 PŚiļitatelnost jedn§n² org§nu pr§vnick® osoby pr§vnick® osobŊ 

ZTOPO, interpretujeme-li ustanoven² Ä 8 odst. 1 a 2 ļistŊ jazykovŊ, uv§d², ģe trestnĨ ļin 
sp§chanĨ org§nem pr§vnick® osoby jej²m jm®nem, v jej²m z§jmu nebo v r§mci jej² ļinnosti se 
pr§vnick® osobŊ pŚiļte. Je ot§zkou, nakolik d§v§ pr§vnick® osobŊ moģnost liberace v pŚ²padŊ 
zŚejm®ho excesu napŚ. advok§ta zastupuj²c²ho pr§vnickou osobu na z§kladŊ mand§tn² smlouvy. 
Jedn§ se v podstatŊ o pŚibl²ģen² automatick® presumpci viny. Mus²me si poloģit ot§zku, zdali je tato 
¼prava vhodnou a ģ§danou. Z§roveŔ je vġak tŚeba zvaģovat, do jak® m²ry m§ bĨt pr§vnick§ osoba 
sankcionov§na za jedn§n² osob, jeģ tŚeba zcela z§mŊrnŊ pr§vnickou osobu, kter® se pŚiļte trestnĨ 
ļin, poġkozuj². Na druhou stranu je nutn® si uvŊdomit, ģe z§konod§rce uvedenou ¼pravu zvolil 
s ohledem na charakter, moģnosti, rozsah a dopad ļinnost², kter® dneġn², zvl§ġtŊ pak ty velk®, 
mnohdy nadn§rodn², korporace provozuj². 

ZTOPO v ustanoven² Ä 8 odst. 3 stanov², ģe trestn² odpovŊdnosti pr§vnick® osoby nebr§n², 
nepodaŚ²-li se zjistit, kter§ konkr®tn² fyzick§ osoba jednala zpŢsobem uvedenĨm v z§konŊ. Pokud 
pr§vnick§ osoba neuļinila dostateļn§ opatŚen² smŊŚuj²c² k prevenci a odhalov§n² protipr§vn²ch 
jedn§n², pŚ²padnŊ k identifikaci konkr®tn²ch pachatelŢ, je na m²stŊ, ģe by za tento nedostatek mŊla 
n®st odpovŊdnost. Nepostaļuje vġak pouh§ existence Compliance programu ļi vnitŚn²ho pŚedpisu 
zakazuj²c² p§ch§n² trestn® ļinnosti. Mus² se jednat o skuteļnŊ efektivn² opatŚen², jejichģ dodrģov§n² 
pr§vnick§ osoba monitoruje a kontroluje. 

OstatnŊ dŢvodem, jenģ prov§zel vznik ZTOPO, a kterĨ podporoval jeho pŚijet², byla pr§vŊ 
absence moģnosti potrestat osobu konkr®tn²ho vin²ka. Pr§vnick§ osoba by mŊla n®st odpovŊdnost i 
v pŚ²padŊ dekoncentrace jednotlivĨch ĂstŚ²pkŢñ odpovŊdnosti na rŢznĨch ¼rovn²ch Ś²zen², kdy aģ 
vĨslednĨ celek jedn§n² m§ charakter jedn§n² v rozporu s normami trestn²ho pr§va. V okamģiku, kdy 
org§n ļinnĨ v trestn²m Ś²zen² usvŊdļ² konkr®tn² fyzickou osobu ze sp§ch§n² trestn®ho ļinu, kterĨ lze 
z§roveŔ pŚiļ²st pr§vnick® osobŊ, a to v pŚ²padech, kdy pr§vnick§ osoba ve sv®m pŚedch§zen² 
trestn® ļinnosti a uplatŔov§n² kontroln²ch mechanismŢ nic nepodcenila, je ke zv§ģen², zdali je 
vhodn® pr§vnick® osobŊ pŚiļ²tat takov® jedn§n² bez dalġ²ho ve smyslu trestn²ho pr§va, ļ²mģ 
samozŚejmŊ nezpochybŔuji odpovŊdnost dle norem pr§va spr§vn²ho a obļansk®ho.  

DŢvodov§ zpr§va ZTOPO
1
 i koment§Śov§ literatura

2
 uv§d², ģe konstrukce trestn² 

odpovŊdnosti pr§vnickĨch osob Ăse od odpovŊdnosti za vĨsledek odliġuje, neboŠ jej²m 
pŚedpokladem je jednak naplnŊn² znakŢ skutkov® podstaty trestn®ho ļinu, jednak deficit v kontroln² 
ļi Ś²d²c² rovinŊ pr§vnick® osoby, a to buŅ ve formŊ zavinŊn®ho sp§ch§n² trestn®ho ļinu osobami v 
Ś²d²c²m ļi kontroln²m postaven², nebo ve formŊ zavinŊn®ho nedostateļn®ho dohledu, kontroly ļi 
organizace.ñ Na z§kladŊ vĨġe naznaļenĨch argumentŢ se domn²v§m, ģe s takovĨm odŢvodnŊn²m 

                                                           
1
 Zvl§ġtn² ļ§st dŢvodov® zpr§vy ZTOPO - Ä 8. 

2
 Ġ§mal, P., DŊdiļ, J.,  GŚivna, T, P¼ry, F.; ř²ha, J.: Trestn² odpovŊdnost pr§vnickĨch osob. 
Koment§Ś. Praha: C. H. Beck, 2012, s. 175. 
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nen² moģn® souhlasit, neboŠ mohou nastat okolnosti, kdy deficit v kontroln² ļi Ś²d²c² rovinŊ, ve 
smyslu vyj§dŚen®m v dŢvodov® zpr§vŊ, nenastane. MŢģeme vġak pŚipustit, ģe kladen² zvĨġenĨch 
n§rokŢ pŚiļitatelnosti stran jedn§n² statut§rn²ch ļi kontroln²ch org§nŢ je legitimn², avġak za 
pŚedpokladu, ģe pr§vnick§ osoba obstoj² v testu pŚedch§zen² trestn® ļinnosti a testu uplatŔov§n² 
kontroln²ch mechanismŢ, lze m²t st§vaj²c² znŊn² institutu pŚiļitatelnosti trestn®ho ļinu pr§vnick® 
osobŊ v ZTOPO za pŚ²liġ pŚ²sn®. 

DŢvodov§ zpr§va
3
 d§le konstatuje, ģe Ăje tŚeba odm²tnout myġlenku, ģe by trestn² 

odpovŊdnost pr§vnickĨch osob byla odpovŊdnost² objektivn², kdy je poģadov§na jednak souvislost 
s p§ch§n²m trestn®ho ļinu a jednak je pŚihl®dnuto i k povaze pr§vnick® osoby, jej²ģ z§jmy mohou 
bĨt jin® neģ z§jmy jednotlivceñ. Toto tvrzen², ģe se v pŚ²padŊ pŚiļ²t§n² jedn§n² org§nŢ pr§vnick® 
osoby pr§vnick® osobŊ nejedn§ o objektivn² odpovŊdnosti, velmi neobstoj², ļemuģ svŊdļ² i pohled 
do norem obļansk®ho pr§va. Lze souhlasit s n§zorem, ģe trestn² pr§vo jako ultima ratio by nemŊlo 
co do podm²nek trestn² odpovŊdnosti bĨt aplikov§no v ġirġ²m okruhu pŚ²padŢ, neģ je tomu v pŚ²padŊ 
obecn® ï civiln² ï odpovŊdnosti za zavinŊn§ jedn§n². K podm²nk§m pŚiļitatelnosti pr§vn²ho ¼konu 
pr§vnick® osobŊ lze v koment§Śi k obļansk®mu z§kon²ku nal®zt, ģe Ănezbytnou podm²nkou 
pŚiļitatelnosti ¼konŢ uļinŊnĨch tŊmi, kdo zast§vaj² funkce ve statut§rn²ch org§nech, pŚ²mo pr§vnick® 
osobŊ, v n²ģ pŢsob², je to, ģe mus² bĨt jedn§no jm®nem t®to pr§vnick® osoby, nikoli tedy pod 
pouhĨm jm®nem jej²ho reprezentanta. To je d§no pr§vn²m pravidlem, ģe ¼ļinky pr§vn²ho ¼konu se 
pŚiļ²taj² pravidelnŊ osobŊ, jej²mģ jm®nem je uļinŊn. Pr§vn² ¼kon statut§rn²ho org§nu uļinŊnĨ za 
pr§vnickou osobu nen² jedn§n²m v zastoupen², ale osobn²m jedn§n²m pr§vnick® osoby. Statut§rn² 
org§n tedy neprojevuje pr§vn²m ¼konem svoji vŢli, ale vŢli pr§vnick® osoby. Osoby zast§vaj²c² 
funkci statut§rn²ho org§nu, popŚ. ļlena statut§rn²ho org§nu, jde-li o org§n kolektivn², se nŊkdy 
popisnŊ oznaļuj² jako reprezentanti pr§vnick® osoby. Pr§vn² ¼kon uļinŊnĨ jm®nem pr§vnick® osoby 
t²m, kdo zast§v§ funkci statut§rn²ho org§nu nebo ļlena statut§rn²ho org§nu, je jej² pr§vn² ¼kon. Z 
toho dŢvodu je pojmovŊ vylouļena moģnost pr§vnick® osoby odm²tnout ¼ļinky jedn§n² sv®ho 
statut§rn²ho org§nu. Jakmile se pr§vn² ¼kon statut§rn²ho org§nu stane perfektn², je j²m pr§vnick§ 
osoba v§z§na.ñ

4
 UvedenĨ vĨklad podporuje myġlenku objektivn² odpovŊdnosti pr§vnick® osoby za 

jedn§n² svĨch org§nŢ. Z§kon o trestn² odpovŊdnosti pr§vnickĨch osob by tak mŊl jednoznaļnŊ 
pozitivnŊ definovat, ģe za excesy si jednaj²c² osoba, resp. org§n pr§vnick® osoby nese pouze svou 
vlastn² odpovŊdnost. Koment§Ś k ZTOPO nevyvozuje vŢļi pr§vnick® osobŊ trestn² odpovŊdnost 
v pŚ²padŊ Ăposuzov§n² excesŢ jednaj²c²ch osob, kdy je tŚeba uplatnit z§sadu, ģe pokud byl ļin 
v z§sadŊ sp§ch§n proti z§jmŢm pr§vnick® osoby nebo na jej² ¼kor, nelze dovodit trestn² 
odpovŊdnost takto poġkozen® pr§vnick® osoby a bude uplatnŊna pouze trestn² odpovŊdnost osoby 
jednaj²c².ñ

5
 

 
2.2 PŚiļitatelnost jedn§n² zamŊstnance pr§vnick® osobŊ 

Jedn²m z hlavn²ch ¼ļelŢ trestn²ho pr§va je pŚedch§zet p§ch§n² trestn® ļinnosti. Pr§vnick§ 
osoba je dle ZTOPO odpovŊdn§ za jedn§n² zamŊstnance, pokud ten jednal na podkladŊ rozhodnut², 
schv§len² nebo pokynu org§nŢ pr§vnick® osoby, nebo pokud pr§vnick§ osoba neprovedla ļi 
zanedbala opatŚen², kter§ po n² mŊla prov®st podle jin®ho pr§vn²ho pŚedpisu nebo kter§ po n² lze 
spravedlivŊ poģadovat, anebo neprovedla Ś§dnou kontrolu nad ļinnosti zamŊstnancŢ, nebo 
neuļinila nezbytn§ opatŚen² k zamezen² nebo odvr§cen² n§sledkŢ sp§chan®ho trestn®ho ļinu. 
V bodŊ absence proveden² ļi zanedb§n² opatŚen², kontroly nad ļinnost² zamŊstnancŢ a opatŚen² 
k zamezen² nebo odvr§cen² n§sledkŢ sp§chan®ho trestn®ho ļinu lze spatŚovat moģn§ trochu 
podceŔovanĨ, ale velice vĨznamnĨ preventivn² prvek ZTOPO, neboŠ nut² pr§vnick® osoby konat tak, 
aby pŚedch§zely p§ch§n² trestn® ļinnosti. Z§kon tak klade na pr§vnickou osobu urļit® n§roky, aby 
vypracov§vala preventivn² programy, ġkolila sv® zamŊstnance, vykon§vala dŢslednou kontrolu, 
pos²lila kontroln² mechanismy a nastavila parametry vedouc² k zamezen² nebo odvr§cen² n§sledkŢ 
trestn®ho ļinu. DŢleģit® vġak je, aby se jednalo nejen o verb§ln² prohl§ġen² a form§ln² kroky, ale o 
skuteļn§ prov§dŊn² vĨġe nast²nŊnĨch opatŚen². Angliļan Gobert konstatuje, ģe pr§vnick® osoby 
mus² prok§zat uļinŊn² vġech pŚ²sluġnĨch krokŢ. V tomto pŚ²padŊ jim pak protipr§vn² jedn§n² nelze 
pŚiļ²tat. Pr§vnick§ osoba v ģ§dn®m pŚ²padŊ nesm² m²t nastavenu politiku umoģŔuj²c² p§ch§n² 

                                                           
3
 Zvl§ġtn² ļ§st dŢvodov® zpr§vy ZTOPO - Ä 8. 

4
 Ġvestka, J., Sp§ļil, J., Ġk§rov§, M., Hulm§k, M., a kol. : ObļanskĨ z§kon²k I., II. 2. vyd§n². Praha: 

C. H. Beck, 2008, s. 261. 
5
 Ġ§mal, P., DŊdiļ, J.,  GŚivna, T, P¼ry, F.; ř²ha, J.: Trestn² odpovŊdnost pr§vnickĨch osob. 
Koment§Ś. Praha: C. H. Beck, 2012, s. 124. 
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trestn® ļinnosti a toleruj²c² nez§konnost.
6
 Z§roveŔ pr§vnick§ osoba mus² bĨt schopna prok§zat, ģe 

uļinila veġkerou Ădue diligenceñ. D§le mus² bĨt schopna un®st dŢkazn² bŚemeno, jinak Śeļeno 
prok§zat, ģe uļinila veġker§ nezbytn§ opatŚen², ļ²mģ vyvr§t² obģalobu nad vġ² pochybnost. 
V anglick®m pr§vu je v tomto smŊru prŢlomovĨ rozsudek Tesco Supermarkets Ltd v. Nattrass z roku 
1971, kdy britsk§ horn² snŊmovna rozhodla, za jakĨch okolnost² se pr§vnick§ osoba mŢģe vyhnout 
trestn² odpovŊdnosti za jedn§n² svĨch manaģerŢ, a to pr§vŊ pŚi uģit² obrany Ădue diligenceñ. Doġla 
k z§vŊru, ģe pŚi individu§ln²m selh§n² zamŊstnance nemŢģe bĨt pr§vnick§ osoba odpovŊdn§, pokud 
uļinila vġe, co po n² bylo poģadov§no.

7
 Tento princip se objevuje i v ZTOPO, kdy pr§vnick§ osoba 

neodpov²d§ za individu§ln² selh§n² a exces zamŊstnance za splnŊn² vġech vĨġe uvedenĨch krokŢ a 
postupŢ. TrestnŊ odpovŊdnou je pak pouze fyzick§ osoba, kter§ sp§chala trestnĨ ļin. 

Lze shrnout, ģe preventivn² prvek z§kona je moģno povaģovat za chv§lyhodnĨ poļin 
z§konod§rce. ZnaļnŊ problematickĨm se vġak jev² v ļesk®m trestn²m pr§vu pr§vŊ fakt, ģe z§kon de 
facto pŚen§ġ² dŢkazn² bŚemeno, zdali pr§vnick§ osoba konala tak, jak mŊla, a zdali se nedopustila 
nedostatkŢ v r§mci kontroly ļinnosti zamŊstnancŢ, pr§vŊ na pr§vnickou osobu, coģ mŢģe kolidovat 
se z§sadou presumpce neviny a z§sadou in dubio pro reo. Jedn§ se tak o princip v trestn²m pr§vu 
nev²danĨ. 

V ustanoven² Ä 8 odst. 2 p²sm. b)  ZTOPO je upraveno pŚiļ²t§n² trestn®ho ļinu pr§vnick® 
osobŊ mimo jin® z dŢvodu, ģe org§ny pr§vnick® osoby neprovedly takov§ opatŚen², kter§ po nich lze 
spravedlivŊ poģadovat, pŚiļemģ n§sleduje demonstrativn² vĨļet tŊchto opatŚen², kterĨmi jsou 
neproveden² povinn® nebo potŚebn® kontroly nad ļinnost² zamŊstnancŢ nebo jinĨch osob, jimģ jsou 
nadŚ²zeny, anebo neuļinŊn² nezbytnĨch opatŚen² k zamezen² nebo odvr§cen² n§sledkŢ sp§chan®ho 
trestn®ho ļinu. Je tŚeba Ś²ci, ģe z§konod§rce v tomto pŚ²padŊ nesystematicky zakotvuje souslov² 
Ăspravedliv®ho poģadavkuñ do norem trestn²ho pr§va, kter® tento pojem dosud vŢbec neznaly. 
Obrat Ălze spravedlivŊ poģadovatñ n§leģ² sp²ġe do soukromopr§vn² terminologie. Z§roveŔ mŢģeme 
konstatovat, ģe z§konod§rce v dŢvodov® zpr§vŊ ani Ministerstvo spravedlnosti nepŚibl²ģilo tento 
pojem, kdy tak nelze dostateļnŊ predikovat, co tento neurļitĨ pr§vn² pojem znamen§. 
 
3 PřEDCHĆZENĉ TRESTN£ ĻINNOSTI ZE STRANY PRĆVNICKħCH OSOB 

Nast²nŊn§ koncepce pŚiļitatelnosti trestn®ho ļinu pr§vnick® osobŊ zcela zŚejmŊ ukazuje, ģe 
ZTOPO d§v§ pr§vnick® osobŊ urļit® moģnosti, jakĨm zpŢsobem preventivnŊ konat a pŚedch§zet tak 
p§ch§n² trestn® ļinnosti z jej² strany. Konkr®tnŊ lze toto uk§zat na 10 kroc²ch, kter® by pr§vnick§ 
osoba mŊla uļinit, aby se dalo hovoŚit o tom, ģe se snaģ² chovat kvalitativnŊ ve smyslu z§kona o 
trestn² odpovŊdnosti pr§vnickĨch osob a proti nim. Za tyto kroky lze povaģovat: 

a) UvŊdomŊn² si existence z§kona o trestn² odpovŊdnosti pr§vnickĨch osob 

Jiģ t®mŊŚ 2 roky je ¼ļinnĨ z§kon o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim. 
Firmy musej² bĨt ve sv®m jedn§n² obezŚetn®, neboŠ pŚich§z² doba aplikace z§kona, o ļemģ svŊdļ² v 
souļasn® dobŊ 3 odsouzen®, 15 obģalovanĨch a nŊkolik des²tek obvinŊnĨch pr§vnickĨch osob. 

b) Plnou podpora preventivn²ch krokŢ ze strany veden² pr§vnick® osoby 

Ustanoven² Ä 8 z§kona o trestn² odpovŊdnosti pr§vnickĨch osob hovoŚ² o pŚiļitatelnosti 
trestn®ho ļinu pr§vnick® osobŊ, ale z§roveŔ d§v§ pr§vnick® osobŊ moģnost trestn® ļinnosti 
pŚedch§zet. ĐspŊch prevence pak jednoznaļnŊ z§vis² na postoji veden² pr§vnick® osoby. 

c) Tvorbu Compliance programŢ  

Za ty lze povaģovat pravidla, kter§ pr§vnick® osobŊ mohou pomoci ¼ļinnĨm a vhodnĨm 
zpŢsobem pŚedch§zet p§ch§n² trestn® ļinnosti. Jedn§ se o dodrģov§n² pr§vn²ch norem obchodn² 
spoleļnost², jakoģto i vytvoŚen² a dodrģov§n² pŚ²sluġnĨch vnitŚn²ch norem, a to jak pr§vn²ch, tak i 
etickĨch. Nutnost zav§dŊn² programŢ Compliance vych§z² ze skuteļnosti, ģe jak®koli jedn§n², kter® 
mŢģe poġkodit dobr® jm®no spoleļnosti a t²m negativnŊ ovlivnit jeho postaven² na trhu jako 
soutŊģitele v r§mci hospod§Śsk® soutŊģe, je povaģov§no za krajnŊ neģ§douc². V pŚ²padŊ sp§ch§n² 
trestn® ļinnosti ze strany pr§vnick® osoby pak mŢģe doj²t k ohroģen² ve vztahu nejen k vlastn²kŢm, 
ale t®ģ k z§kazn²kŢm, zamŊstnancŢm a v neposledn² ŚadŊ k vŊŚitelŢm pr§vnick® osoby. 
d)Proġkolen² veden² pr§vnick® osoby i jej²ch zamŊstnancŢ 

Kl²ļovĨm a nezbytnĨm pŚedpokladem ¼spŊġn®ho dodrģov§n² Compliance programu, resp. 
pŚedch§zen² trestn® ļinnosti ze strany pr§vnick® osoby, je ġkolen² jednak vedouc²ch pŚedstavitelŢ 
pr§vnick® osoby, kter® mus² jednat s p®ļ² Ś§dn®ho hospod§Śe, ale tak® systematick® veden² 

                                                           
6
 Gobert, J., Punch, M.: Rethinking Corporate Crime. Cambridge: Cambridge University Press, 

2003, s. 204 ï 208. 
7
 Tamt®ģ, s. 100. 



_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 921 - 

zamŊstnancŢ k pr§vn²mu vŊdom² a dodrģov§n² pr§va. Ġkolen² by se mŊlo tĨkat dodrģov§n² 
z§vaznĨch pŚedpisŢ, kter® se vztahuj² na vĨkon ļinnosti dan® spoleļnosti. Ġkolen² je tŚeba 
povaģovat za obligatorn² prvek Compliance programu. 

e) Vymezen² odpovŊdnosti jednotlivĨch zamŊstnancŢ 

Organizaļn² struktura a jasnŊ vymezen® kompetence a s t²m spojen§ odpovŊdnost 
jednotlivĨch osob je pŚedpokladem toho, ģe lze vģdy dohledat konkr®tn²ho vin²ka. Pr§vnick§ osoba 
se nemŢģe zbavit odpovŊdnosti, pokud m§ nepŚehlednou organizaļn² strukturu, v n²ģ se 
kompetence a odpovŊdnost jednotlivĨch osob prol²naj² a nen² tud²ģ zŚejm®, kdo je v konkr®tn²m 
pŚ²padŊ odpovŊdnĨ. Podle z§kona o trestn² odpovŊdnosti pr§vnickĨch osob trestn²mu st²h§n² 
pr§vnick® osoby nebr§n², nepodaŚ²-li se zjistit, kter§ konkr®tn² fyzick§ osoba jednala zpŢsobem, 
kterĨ naplŔuje znaky trestn®ho ļinu.  

f) Vyhodnocen² intern²ch a extern²ch rizik 

Pr§vnick§ osoba by mŊla identifikovat pr§vn² pŚedpisy ĻR, jakoģto i pŚedpisy EU, kter® se na 
spoleļnost pŚi vĨkonu jej²ho podnik§n² vztahuj², a rizikov® oblasti, kde by k poruġov§n² tŊchto 
pŚedpisŢ mohlo doj²t, a na z§kladŊ vyplynuvġ²ch poznatkŢ implementovat vhodn® n§stroje k 
n§pravŊ. 

g) Vypracov§n² a pŚijet² konkr®tn²ch intern²ch pravidel a pŚedpisŢ 

Souļ§st² programu Compliance je i zaveden² a realizace Ś²d²c²ho a kontroln²ho syst®mu 
spoleļnosti, kterĨ je zamŊŚen na dodrģov§n² pr§vn²ch i vnitŚn²ch norem, podle nichģ je spoleļnost 
povinna postupovat. Jedn§ se o pŚijet² etick®ho kodexu, protikorupļn²ch pravidel, pracovn²ho Ś§du ļi 
napŚ. transparentn²ch pravidel pro pouģ²v§n² majetku spoleļnosti. 

h) Intern² kontroln² mechanismus 

Spoleļnost by si mŊla vytvoŚit vnitŚn² kontroln² mechanismus zamŊŚenĨ na faktick® 
dodrģov§n² pr§vn²ch a intern²ch pŚedpisŢ zamŊstnanci spoleļnosti. Tyto kontroly by mŊly bĨt 
prov§dŊny pravidelnŊ a mŊly by bĨt zpŊtnŊ doloģiteln®.  

i) Mechanismus pro obdrģen² informac² o protipr§vn²m jedn§n² 

 Souļ§st² ¼ļinn®ho dodrģov§n² a vynucov§n² Compliance programu je i vytvoŚen² 
mechanismu pro obdrģen² relevantn²ch informac², z nichģ spoleļnost mŢģe bĨt upozornŊna na 
poruġov§n² z§vaznĨch pŚedpisŢ.  

j) Pravideln® vyhodnocov§n² naplŔov§n² Compliance programŢ 

Pokud pr§vnick§ osoba dostateļnŊ vhodnĨm, kvalitn²m a ¼ļinnĨm zpŢsobem napln² vĨġe 
nast²nŊn® poģadavky plynouc² ze z§kona o trestn² odpovŊdnosti pr§vnickĨch osob, lze hovoŚit o 
tom, ģe si vytvoŚ² urļitou imunitu, pokud jde o trestn² st²h§n² ze strany org§nŢ ļinnĨch v trestn²m 
Ś²zen². NezbytnĨm ¼kolem pr§vnick® osoby je st§l§ kontrola plnŊn² Compliance programu a jeho 
aktualizace. 
 

 
4 ZĆVŉR 

Pr§vnick§ osoba je trestnŊ odpovŊdn§ za protipr§vn² jedn§n² svĨch org§nŢ, zamŊstnancŢ 
nebo jinĨch osob, kter® jsou ļinŊny jej²m jm®nem, v jej²m z§jmu nebo v r§mci jej² ļinnosti.  

T®to trestn² odpovŊdnosti mohou pr§vnick® osoby pŚedej²t t²m, ģe zavedou pŚibl²ģen§ 
uveden§ preventivn² opatŚen², kter§ j² umoģn² prokazovat v maxim§ln² m²Śe to, ģe dotļen§ pr§vnick§ 
osoba v ģ§dn®m pŚ²padŊ netoleruje trestnou ļinnost, kterou by j² bylo moģn® pŚiļ²tat. Z pŚijatĨch 
opatŚen² mus² bĨt zŚejm®, ģe spoleļnost nechtŊla a nechce m²t z trestn® ļinnosti ģ§dnĨ prospŊch a 
ģe k jej² prevenci udŊlala ze sv®ho hlediska vġechno, co od n² bylo moģno spravedlivŊ poģadovat. 
V takov®m pŚ²padŊ lze hovoŚit o tom, ģe pr§vnick§ osoba udŊlala vġe, co udŊlat mohla a mŊla, a je 
tak moģno uvaģovat o excesivn²m jedn§n², kter® se pr§vnick® osobŊ nebude pŚiļ²tat.   
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Abstract: Law Liability for corporations and other legal entities for crimes gives birth to a fully new 

system of criminal liability in the Italian Judicial system. Taking into consideration the Italian 
Legislation, the study offers, first, an analysis of how a legal entity may commit a crime. This is 
done considering the concrete and positive effects that the company takes up from the criminal 
offences, paying particular attention to the relevance of organizational dynamics of the collective 
entities. At last, the different compliance programs aim at discussing how the organizational assets 
may become a helpful instrument to avoid both penalties and confiscation.  
 
Key words: Legal Persons, Crime, Corporate Liability. 

 
 
1 A NEW SYSTEM OF CRIMINAL LIABILITY IN THE ITALIAN JUDICIAL SYSTEM: 

SOCIETAS DELINQUERE ET PUNIRI POTEST 
 
1.1 The ability to commit a crime of a legal person according to the rules of Italian criminal 

law  
This study focuses on the principle of liability of legal persons and collective entities which 

have been introduced in the Italian legal system for the first time by the Legislative Decree n. 
231/2001 (hereinafter Decree), in the wake of the international obligations (art. K.3 Treaty on 
European Union). 

The Decree under examination provides for a direct liability of legal entities, companies and 
associations for administrative offences, resulting from certain crimes committed by their 
representatives. 

At the enactment of the Decree - in a broad analysis on the nature and causes of corporate 
crime for which entities can be held responsible - was talk of ñlessons from Italyò

1
. 

The emphasis attributed to the Italian legislation probably depended on the fact that the 
Decree seems to represent one of the sets of rules where the connection between crime and 
organization becomes apparent in a more specific way

2
. 

As a matter of fact, the Italian Law has always been shy of the principle of corporate criminal 
liability because of its attachment to the ancient saying "societas delinquere non potest" and to other 

deep-seated reasons that are to be found in the Italian Constitution. 
Even today, the unlikelihood of criminal capacity of collective entities emerges from the 

existence of art. 197 of the Criminal Code, which recognizes only a subsidiary civil responsibility for 
crimes directly committed by their representatives, executives or employees whether the offense 
constitutes a violation of the duties related to the professional qualifications of the offender or it  has 
been committed in the interests of the legal person. 

Indeed, according to Italian law, criminal liability is personal (art. 27 Italian Constitution),  that 
is author of the unlawful conduct - which produced the result criminally relevant- and person who 
suffers the penalty in the criminal responsibility should be the same

3
. 

This aspect is certainly the most striking demonstration of the differentiation between natural 
and legal persons. 

Criminal law is said to be created for man. 
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The idea of an ontological incompatibility between criminal law and legal persons is based on 
the whole anthropocentric structure of the Italian criminal law and raises a fundamental principle of 
criminal policy as a barrier to the criminal responsibility of legal persons. 

Criminal law aims at a physical person, at spiritual man, who is in command of a faculty for 
self-determination, able to reflect on the commission of the crime and to choose between good and 
evil through a creative and prudent intelligence, which allows him to freely fulfill his potential

4
. 

Legal persons, on the contrary, are just legal fictions, inanimate, lack of intellectual and 
practical consciousness (in the Kantian meaning  of ñpraktischò)

5
. 

It is in that meaning that they are not legitimate subjects of the criminal law. 
This is why, as imputation of criminal responsibility needs a psychological connection and a 

guilty intent, the principle of corporate liability was said to frustrate the concept of guilty itself, 
together with the re-educational aspirations of art. 27 Cost

6
. 

 
1.2  The 2001 Reform: a liability ex crimine  

In Italy, the Decree n. 231/01 was given the difficult task of dealing with these objections, 
which had provided aggressive and unscrupulous corporations with a de facto blanket of immunity. 

Under the above Decree, the collective entity is still considered uncriminal
7
, but, anyway, the 

Italian doctrine
8
 was subject to a Copernican revolution in considering the relationship between the 

person and the crime. 
That is no more the person to be judged but the crime so you may get to a new subject of 

imputation, in our case an entity.  
The corporate liability defined as administrative gave rise to various debates. 
The dominant authoritative doctrine

9
 supported the criminal nature of the collective liability 

with two strong arguments: i) the indirect link between the liability of the organization and the 
commission of the crime and ii) the recognition that this liability is left entirely to the judgment of the 

criminal court. The same position has the Supreme Court: in fact, it quite recently emphasized how 
ñnotwithstanding the nomen juris, the new nominally administrative liability conceals its substantially 
criminal natureò

10
. 

Some doctrine
11

, on the contrary, in favor of the administrative liability, outlined that the 
legislator thought of the administrative liability, which was confirmed by the nature of the sanctions.  

The expression ñadministrative offenses resulting from a crimeò, under art.1, paragraph 1 
Legislative Decree n. 231/01, is a possible answer to the doctrinal debate about the nature of 
responsibility: the Decree located the liability neatly in either penal or administrative law. The above 
formulation, in fact, makes clear that the idea was the creation of a tertium genus

12
, a hybrid form of 

liability which participates, on one hand, to the nature of the criminal offence and, on the other hand, 
to the administrative one. Moreover, according to the European Court of Justice which was called to 
interpret upon the article 9 of the Council Framework Decision of 15 March 2001, compensation "for 
damages may be claimed directly the legal person who is the author of an administrative offense 
resulting from a crimeò

13
. 
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 The administrative liability ex crimine is shared by the majority but it is up to explain its link to 

the legal person in order to justify the imputation. 
By identifying the natural person whose acts and omission can be attributed to the 

corporation, Legislative Decree no. 231/2001 utilizes the organic model which is in line with art. 27 
Italian Constitution. 

It is the activity of the organs which automatically becomes imputable to the collective 
person, through a form of ñorganic identificationò

14
 between entities and individuals that make it up. 

The entities may be prosecuted and accused of criminal responsibility on condition that the 
ñoffence is considered as the legal personôs factò

15
. 

Through the organic model, in fact, the physical-legal duality of the person fails and the 
natural will of the individual is completely absorbed in the artificial one of the legal person. In this 
case the agent is a part, a tool ï almost in the mechanical or biological sense ï of the company

16
. 

The collective organization to which activity is attributed is the unique responsible subject for 
acts and consequently their effects: the ratio of Legislative Decree n. 231/01 exactly was ñto define a 
figure which doesnôt act on behalf of the legal person, but it let the legal person actò. 

 
2 THE GROUNDS OF THE CONDUCT AND THE CRITERIA OF ASCRIBING  

The lack guilty mind overcoming in the entity is under art. 5. 
Actus reus and mens rea may be transferred to the entity. In such a way the organization 

becomes the absolute protagonist in all concerning the social and economic life of the company and 
thus also the source of risk regarding the crime

17
. 

The Decree fixes, in fact, the criteria of the i) ñthe interest or the benefitò for the entity in the 
commission of the crime (objective criterion) and ii) the existence of a qualifying and functional 
relationship between material author of the crime and legal person (subjective criterion). 

According to Italian law, id est, the corporate liability is triggered for a nominated series of 

crimes if they have been committed by persons in a prominent position in the company - holding 
representative, administrative or (de facto) managerial positions - (art. 5, letter a.) or by persons 
working under their control (art. 5, letter b)

 18
.  

The expressions ñin his interestò and ñin his advantageò have not the same value. The 
legislator, when speaking about ñinterestò, refers what caused the crime (evaluation ex ante) so that 
is to be considered the link between the entity and the offence, while, speaking about advantage, he 
refers to the benefit for the entity (evaluation ex post) which may be the consequence of an interest 
even in conflict and thus a matter which is not prosecuted

19
. 

This strict construction is confirmed under art. 5, paragraph 2, stating that a company is not 
liable for an offence if the agent committed the crime solely for his/her own benefit or for that of a 
third party

20
. 

As the case-law
21

 pointed out, in fact, there is a sense in sanctioning the legal person, only if 
the requisite of the advantage emerges at least as a possible aim, since the entity responds for his 
own facts and not for the othersô. 

The above requisite marks the discrimen between punishment and not-punishment also in 
the case of complex organizations, like holdings or group of companies, even foreign

22
. 

These companies (both subsidiaries and their controlling), especially when involved in the 
same operational activities, can be held liable under the Decree, if representatives of the group 
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company or persons under their control contributed to the crime and if the crime was committed in 
the interest or to the advantage of the company

23
. 

 
3 THE COMPLIANCE PROGRAMS AS EXEMPTION OF GUILT 

Undoubtedly, a lack of organization is the cause of the crime committed. 
Corporate compliance programs have increasingly become an important feature for 

corporations since the Law 231 exempts the company from liability if it can be demonstrated that, 
before the crime was committed, the company adopted and effectively implemented an adequate 
compliance program

24
. 

 A corporate compliance program is generally defined as a formal document specifying 
policies, procedures, and actions, in other words, self regulatory rules. in order to prevent and detect 
violations of laws and regulations. 

 A well-balanced corporate compliance program has to satisfy the prerequisites of efficiency, 
practicability and functionality in order to minimize the sources of risk. 

Despite the existence of market standards and guidelines developed by industry 
associations, it is up to each companyôs responsibility to develop an Organizational Model that is 
tailored

25
 to its individual specific structure, business, and characteristics. 
Details on the structure and content of any such program arenôt given

26
, since it is an 

operational program whose structural characteristics are effectiveness, specificity and dynamism. 
 Thus, an Organizational Model is not simply a code of expected ethical behavior, even if 

ethics clearly remains the heart and soul of all corporate compliance programs. 
However, a compliance program goes further as to applying the code to the specific risks of 

an organization and integrating measures to address those risks: briefly, compliance goes hand in 
hand with governance and risk management.  

In particular, article 6 of Lgs. Decree no. 231/2001 requires that the Organizational Model 
must take the following actions

27
: 

- to identify the area in which it is most likely that crimes will be committed by managers or 
employees (risk analysis); 
- to establish appropriate procedures to be followed in relation to the companyôs activities at risk 
(i.e. depending on the companyôs business, procedures on joint venture, on agent and consultant 
agreements, acquisition and disposition, sponsorship, gifts, charitable and political contributions); 
- to establish a system of internal control and monitoring on the applicability of the above mentioned 
procedures by the Supervisory Body that must remain fully independent; 
- to establish a system of continuous updating of the Law 231 Compliance Program itself; 
- to identify the safest way to manage financial resources in order to avoid such crimes being 
committed; 
- to make Law 231 Compliance Program compulsory for all managers and employees and provide 
training for the personnel operating in the risk areas; 
- to provide a reporting duty to be complied with the Supervisory Body; 
- to introduce disciplinary measures to sanction non-compliance; 
- to apply penalties for failure to comply with the measures provided for in the model. 

The proof of the corporationôs innocence is difficult to establish
28

 in cases of crimes 
committed by directors or top managers, so it is up to the company to demonstrate not only that an 
adequate Law 231 Compliance Program was in place at the time that a crime was committed but 
also that the individual committing the offense acted fraudulently

29
, by circumventing the internal 
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control system. What changes is the burden of proof, since, physiologically-speaking, senior 
managers express corporate policy and so they are fully identified with the organization. 

However, although the adoption and implementation of a Law 231 Compliance Program is 
not mandatory by law

30
, in practical terms, any Italian company and foreign ones doing business in 

Italy have a general duty to act in the best interest of the company and to prevent it from damage. 
Thus, the adoption of an Organizational Model is considered a ñde facto obligationò

31
 of the 

management of a company. 
In the above context, a company needs to have established guideless and control systems 

that take into account the risk of an offence being committed, in order not to be found to be 
ñstructurally negligent

32
ò. 

The ex post implementation of an Organizational Model, after a relevant crime has been 
committed, can no longer exempt the company from its liability. It allows, anywhere, for a reduction 
of the applicable sanctions and it avoids the application of debarments. Moreover, an ex post 

implementation of an effective Organizational Model can exclude the risk of reoccurrence of the 
crime and therefore it may avoid the application of protective interim measures. 

Italian Courts have stated that the mere execution of guidelines or reproduction of 
precedents is not sufficient to exempt the company from its liability under Law 231, so if the Law 
231 Compliance Program does not prove to be effective it is sanctioned

33
. 

 

 
4  CONCLUSION 

Recent surveys stated that 77 per cent of companies declared to have adopted or be in the 
process of adopting an Organizational Model as per the 231/01 Decree. 

After the decreeôs implementation, however, a strong skepticism prevailed: the Italian 
economy is represented first of all by small or medium size companies which valued it too 
expensive to set up the preventive system. 

Nowadays, on the contrary, Italian companies aim at building up compliance programs. 
Roughly 10% of the Gross Domestic Product, in fact, is represented by large companies, 

within the main economic sectors, which built up compliance programs. 
Responsibility and Ethics, however, are central and constantly guide the choice of business 

decisions in different economic, institutional, political and social contexts. It is a long-term 
commitment for any company to raise their own awareness of how they act and to behave safely 
while at work.  

Thus, Italian Companies are said on the way to providing adequate guarantees of an 
efficient and fair management: the Audit Unit continue its activity of internal control and risk 
prevention while specific procedures are adopted to manage the risk factors that may have an 
impact on the companyôs results. 

Their compliance Organization Management and Control Model are required to a periodical 
revision Model during the year, in order to comply with the law and the subsequent inclusion of 
additional crimes in ex L. D.. 231/01

34
. 

The L. D. no. 231/2001, in fact, continuously updates the Italian judicial system, which 
shows great attention to this theme: recent case-law, for example - arguing that the administrative 
liability of the corporate body is separate from and independent of the penal liability of the natural 
person who has committed the crime - charges responsibility with entity even if individual 
responsibility is not identified

35
. 

Practical experience, however, points out that most compliance programs are inadequate 
and just a few ones include the required specific measures

36
.  
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Despite the above positive aspects, nevertheless, the implement of compliance programs 
seems not to be fully concrete. 

In particular, most companies adopt and implement compliance models without tailoring 
them to their specific risks or they often have an illegal conduct because of their high level 
management which takes them to violate the internal rules of their organizational model even if 
correct. 

Disqualification sanctions for legal persons, furthermore, are charged only in exceptional 
cases and the pecuniary penalties are low enough. 

In any case, though laws have broadened the types of crimes for which corporations may be 
liable, the list is still short and does not reflect the actual and wide range of economic crimes that 
corporations may be involved, for instance the fiscal one. 

Lastly, the courts donôt duly and effectively apply its sanctioning apparatus because of its 
misunderstanding, so that the decree seems a blunt instrument

37
. 

In conclusion, despite the decree is a great achievement for legal civilization, it is to be 
hoped that, in future, it lacks its expressive political power and becomes more and more effective 
against corporate crime. 

As Friedman asserts, ñthe value of human and safety, would be regarded as less sacrosanct 
when denied by corporations as opposed to individuals, thus corporate exemption from criminal 
liability would tend to undermine the condemnatory effect of criminal liability on individuals in 
respect to similar conduct and, ultimately, to diminish the moral authority of criminal law as a guide 
to rational behavior

38
ò.  
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TRESTNĆ POLITIKA ĠTĆTU A ZODPOVEDNOSş PRĆVNICKħCH 
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Abstract: The contribution deals with currently being prepared legal amendment of criminal liability 

of legal persons, which will be presented until the end of the year 2013. This amendment should 
effectively prosecute and sanction legal persons that will participate in committing crimes. 
 
Abstrakt: Pr²spevok hovor² o pripravovanej pr§vnej ¼prave priamej trestnopr§vnej zodpovednosti 

pr§vnickĨch os¹b, ktor§ bude predstaven§ do konca roka 2013, a umoģn² efekt²vne st²haŠ 
a sankcionovaŠ pr§vnick® osoby, ktor® bud¼ ¼ļastn® pri p§chan² trestnĨch ļinov.  
 
Key words: criminal liability, legal person, protective measures 
 
KŎ¼ļov® slov§: trestnopr§vna zodpovednosŠ, pr§vnick§ osoba, ochrann® opatrenie 

 
 

Problematika zavedenia trestnopr§vnej zodpovednosti pr§vnickĨch os¹b je jednou z 
najdiskutovanejġ²ch modernĨch t®m v syst®me pr§va, ktor® vych§dza z kontinent§lneho typu 
pr§vnej kult¼ry. Vych§dzaj¼c z poznatkov vedy trestn®ho pr§va, ako aj existuj¼cich modelov 
trestnopr§vnej zodpovednosti pr§vnickĨch os¹b moģno konġtatovaŠ, ģe sa uplatŔuj¼ r¹zne pr²stupy 
k jej pon²maniu, ļi obsahov®mu vymedzeniu. 

Pre anglosaskĨ syst®m pr§va, ale aj pre niektor® ļlensk® ġt§ty Eur·pskej ¼nie (napr. 
Holandsko, Franc¼zsko, Portugalsko) je charakteristickĨm modelom tzv. priama trestnopr§vna 
zodpovednosŠ pr§vnickĨch os¹b ï v tomto pr²pade sa voļi pr§vnickĨm osob§m v procesnom 
postaven² obvinenej osoby vyvodzuj¼ ġtandardn® (priame) tresty, priļom tieto nie s¼ podmieŔovan® 
trestnĨm st²han²m fyzickej osoby.  

V r§mci kontinent§lneho syst®mu pr§va sa uplatŔuje aj model tzv. nepriamej trestnopr§vnej 
zodpovednosti pr§vnickĨch os¹b, kde form§lno-pr§vne trestnopr§vna zodpovednosŠ pr§vnickĨch 
os¹b s²ce nie je vyjadren§, priļom naŅalej plat² z§sada individu§lnej trestnej zodpovednosti v 
zmysle ktorej trestne zodpovedn® s¼ len fyzick® osoby (konaj¼ce v mene pr§vnickej osoby), ale 
z§kon s¼ļasne umoģŔuje pr§vnickĨm osob§m v trestnom konan² uloģiŠ niektor® trestnopr§vne 
sankcie, ktor® nie s¼ definovan® ako tresty, ale ako ochrann® opatrenia. 

Tret²m pr²stupom k ch§paniu protipr§vnej ļinnosti pr§vnickĨch os¹b je postihovanie tohto 
konania normami administrat²vnopr§vnej povahy (napr. Nemecko). 

Snaha zaviesŠ jednu z foriem trestnej zodpovednosti pr§vnickĨch os¹b v Slovenskej 
republike sa datuje od roku 2004, kedy sa v r§mci n§vrhu nov®ho rekodifikovan®ho Trestn®ho 
z§kona ¼ļinn®ho od roku 2006 navrhovalo zavedenie pravej trestnej zodpovednosti pr§vnickĨch 
os¹b; ļasŠ n§vrhu Trestn®ho z§kona, ktor§ upravovala ot§zku trestnej zodpovednosti pr§vnickĨch 
os¹b bola N§rodnou radou SR v r§mci legislat²vneho procesu vypusten§. Opªtovn® pokusy o 
zavedenie trestnej zodpovednosti pr§vnickĨch os¹b, tento kr§t formou osobitnĨch z§konov 
predloģenĨch do legislat²vneho procesu v roku 2006 boli rovnako ne¼speġn® a nenaġli dostatoļn¼ 
politick¼ podporu na ich prijatie. Obavy odbornej a laickej verejnosti k zavedeniu trestnej 
zodpovednosti pr§vnickĨch os¹b boli zaloģen® na konzervat²vnom pr²stupe k zav§dzaniu novĨch 
netradiļnĨch inġtit¼tov v r§mci trestn®ho pr§va a moģnostiach zneuģ²vania takejto pr§vnej ¼pravy v 
r§mci konkurenļn®ho boja v obchodnĨch vzŠahoch.   

Postihovanie pr§vnickĨch os¹b v r§mci trestn®ho konania si vġak nepochybne vyģiadala 
spoloļensk§ realita a d¹sledky ekonomick®ho rozvoja, ktor® so sebou priniesli novĨ druh kriminality 
p§chanĨ prostredn²ctvom pr§vnickĨch os¹b a to najmª v oblasti korupcie, ochrany ģivotn®ho 
prostredia  a hospod§rskej kriminality.   

Potreba zavedenia trestnej zodpovednosti pr§vnickĨch os¹b rovnako vyplynula z 
medzin§rodnĨch z§vªzkov Slovenskej republiky, v zmysle ktorĨch sa Slovensk§ republika zaviazala 
k uzn§vaniu a vĨkonu cudz²ch rozhodnut² trestnopr§vnej povahy vo vzŠahu k pr§vnickĨm osob§m 
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na z§klade medzin§rodnĨch n§strojov Rady Eur·py,  OECD a pr§vne z§vªznĨch aktov Eur·pskej 
¼nie.  

Novelou Trestn®ho z§kona ļ. 224/2010 Z. z. s ¼ļinnosŠou od 1. septembra 2010 sa v 
podmienkach Slovenskej republiky zaviedla tzv. neprav§ trestn§ zodpovednosŠ pr§vnickĨch os¹b, 
ktor§ v z§ujme ochrany spoloļnosti umoģnila sankcionovaŠ pr§vnick® osoby v trestnom konan², a to 
formou uloģenia ochrannĨch opatren², ak doġlo k v s¼vislosti s ich ļinnosŠou k sp§chaniu trestn®ho 
ļinu. Touto pr§vnou ¼pravou nedoġlo k prelomeniu z§sady individu§lnej trestnej zodpovednosti, 
nakoŎko p§chateŎom trestn®ho ļinu mohla naŅalej byŠ len fyzick§ osoba. Ochrann® opatrenie 
zhabanie peŔaģnej ļiastky s¼d uklad§ fakultat²vne, zatiaŎ ļo zhabanie majetku, v pr²pade splnenia 
podmienok podŎa Ä 83b, s¼d uklad§ obligat·rne, priļom v tomto pr²pade sa v r§mci vĨkonu 
rozhodnutia vyhlasuje konkurz aj bez n§vrhu podŎa z§kona o konkurze a reġtrukturaliz§cii.  V 
pr²pade zhabania majetku sa jeho vlastn²kom stane ġt§t v rozsahu, ktorĨ pr§vnickej osobe patr² po 
skonļen² konkurzn®ho konania. Đļelom takejto ¼pravy je nepostihovaŠ tretie osoby - veriteŎov 
pr§vnickej osoby a zamestnancov, ktor² sa ne¼ļastnili na p§chan² trestnej ļinnosti. 

Ochrann® opatrenie zhabania peŔaģnej ļiastky m¹ģe s¼d uloģiŠ od 800 do 1.660.000 eur a 
suma, ktor¼ s¼d uloģ² predstavuje pohŎad§vku ġt§tu z tohto zhabania, ktor§ sa uspokojuje, resp. 
vym§ha postupom upravenĨm v Trestnom poriadku. 

N§vrh na uloģenie ochrann®ho opatrenia m¹ģe prokur§tor uplatniŠ samostatne, alebo ak 
pod§va obģalobu na obvinen®ho, m¹ģe ho podaŠ ako s¼ļasŠ obģaloby. 

Uloģenie tĨchto ochrannĨch opatren² sa neviaģe na ods¼denie fyzickej osoby za sp§chanie 
trestn®ho ļinu. 

Prijatie predmetnej pr§vnej ¼pravy vyvolalo diskusie v odbornĨch kruhoch o vhodnosti jej 
rieġenia. Kritika smerovala najmª k povahe ochrannĨch opatren², ktor® maj¼ sk¹r charakter trestu 
ako ochrann®ho opatrenia a k procesn®mu postaveniu pr§vnickej osoby ako z¼ļastnenej osoby v 
trestnom konan², ktor® je moģn® vzhŎadom k tejto skutoļnosti povaģovaŠ za nedostatoļn®. Rovnako 
aplikaļn§ prax nepriniesla ģelan® vĨsledky ohŎadom vyuģ²vania ukladania tĨchto ochrannĨch 
opatren² voļi pr§vnickĨm osob§m v trestnom konan². Z uvedenĨch d¹vodov doġlo na n§rodnej a 
medzin§rodnej ¼rovni k prehodnoteniu tejto pr§vnej ¼pravy s odpor¼ļan²m prijatia efekt²vnejġieho 
modelu zavedenia trestnej zodpovednosti pr§vnickĨch os¹b formou pravej trestnej zodpovednosti 
pr§vnickĨch os¹b formou osobitn®ho z§kona.   

PodŎa pripravovanej pr§vnej ¼pravy bud¼ pr§vnick® osoby zodpovedn® za vġetky trestn® 
ļiny upraven® v osobitnej ļasti Trestn®ho z§kona. 

O trestnĨ ļin sp§chanĨ pr§vnickou osobou p¹jde, ak bude sp§chanĨ v jej z§ujme alebo v 
r§mci jej ļinnosti alebo jej prostredn²ctvom a sp§cha ho napr²klad jej ġtatut§rny org§n alebo ļlen 
ġtatut§rneho org§nu, ļi in§ osoba, ktor§ je opr§vnen§ menom pr§vnickej osoby alebo za pr§vnick¼ 
osobu konaŠ, alebo ten, kto u tejto pr§vnickej osoby vykon§va riadiacu alebo kontroln¼ ļinnosŠ. 

Trestn§ zodpovednosŠ pr§vnickej osoby nebude podmienen§  vyvoden²m trestnej 
zodpovednosti voļi fyzickej osobe, ani zisten²m, ktor§ z fyzickĨch os¹b trestnĨ ļin sp§chala. 

Trestn§ zodpovednosŠ pr§vnickej osoby nezanikne vyhl§sen²m konkurzu, vstupom do 
likvid§cie, zruġen²m alebo zaveden²m n¼tenej spr§vy.  

Trestn§ zodpovednosŠ pr§vnickej osoby bude prech§dzaŠ na vġetkĨch jej pr§vnych 
n§stupcov. 

V pr²pade, ak nebol zo strany kompetentnĨch os¹b zanedbanĨ dohŎad, kontrola ani riadenie, 
boli uskutoļnen® potrebn® a primeran® opatrenia na zabr§nenie alebo potlaļenie sp§chania 
trestn®ho ļinu a neboli prehliadan® inform§cie, z ktorĨch vyplĨvalo, ģe hroz² sp§chanie trestn®ho 
ļinu pr§vnick§ osoba nebude trestne zodpovedn§. 

Pri urļovan² druhu trestu a jeho vĨmery, a pri ukladan² ochrann®ho opatrenia s¼d bude 
prihliadaŠ okrem in®ho aj na to, aby postihovali iba pr§vnick¼ osobu tak, aby bol zabezpeļenĨ ich ļo 
najmenġ² vplyv na zamestnancov, na pr§vom chr§nen® z§ujmy poġkodenĨch trestnĨm ļinom a 
veriteŎov pr§vnickej osoby, ktorĨch pohŎad§vky voļi trestne zodpovednej pr§vnickej osobe vznikli v 
dobrej viere a nemaj¼ p¹vod alebo nes¼visia s trestnĨm ļinom pr§vnickej osoby. 

Za sp§chanĨ trestnĨ ļin bude m¹cŠ s¼d uloģiŠ pr§vnickej osobe tieto tresty:  
a) trest zruġenia pr§vnickej osoby, 
b) trest prepadnutia majetku,  
c) trest prepadnutia veci, 
d) peŔaģnĨ trest,  
e) trest z§kazu ļinnosti,  
f) trest z§kazu alebo obmedzenia prij²maŠ verejn® dot§cie alebo subvencie,  
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g) trest z§kazu ¼ļasti vo verejnom obstar§van²,  
h) trest zverejnenia odsudzuj¼ceho rozsudku. 
S¼d bude m¹cŠ pr§vnickej osobe uloģiŠ aj ochrann® opatrenie s¼dneho dohŎadu nad jej 

ļinnosŠou. 
Trest zruġenia pr§vnickej osoby, s¼d bude ukladaŠ obligat·rne, ak jej ļinnosŠ bola ¼plne 

alebo prevaģne vyuģ²van§ na p§chanie trestnej ļinnosti. S¼d bude m¹cŠ tento trest tieģ uloģiŠ,  ak 
pr§vnick¼ osobu odsudzuje za trestnĨ ļin, za ktorĨ TrestnĨ z§kon umoģŔuje uloģiŠ trest odŔatia 
slobody na dvadsaŠpªŠ rokov alebo trest odŔatia slobody na doģivotie. 

Trest prepadnutia majetku s¼d uloģ² pr§vnickej osobe, ak nadobudla majetok alebo jeho ļasŠ 
trestnou ļinnosŠou alebo z pr²jmov poch§dzaj¼cich z trestnej ļinnosti. 

Trest z§kazu  ļinnosti bude spoļ²vaŠ vtom, ģe sa pr§vnickej osobe po dobu vĨkonu tohto 
trestu zakazuje vykon§vaŠ jeden alebo viac predmetov podnikania alebo ļinnosti, na ktor® treba 
osobitn® povolenie, alebo ktorĨch podmienky upravuje osobitnĨ predpis. 

Trest z§kazu alebo obmedzenia prij²maŠ verejn® dot§cie alebo subvencie bude znamenaŠ, 
ģe pr§vnick§ osoba sa poļas doby urļenej s¼dom nebude m¹cŠ uch§dzaŠ o verejn¼ dot§ciu, 
subvenciu, o n§vratn¼ finanļn¼ vĨpomoc alebo o verejn¼ pomoc a ani ju prijaŠ. 

Z§kaz ¼ļasti vo verejnom obstar§van² bude spoļ²vaŠ v tom, ģe pr§vnick§ osoba sa poļas 
doby urļenej s¼dom nebude m¹cŠ z¼ļastniŠ verejn®ho obstar§vania. 

Trest zverejnenia odsudzuj¼ceho rozsudku bude prikazovaŠ ods¼denej pr§vnickej osobe 
zverejniŠ na svoje n§klady odsudzuj¼ci rozsudok alebo s¼dom urļen¼ ļasŠ tak®ho rozsudku v 
Obchodnom vestn²ku alebo aj v inom s¼dom urļenom verejnom oznamovacom prostriedku. S¼d 
tento druh trestu bude ukladaŠ, ak bude potrebn® obozn§miŠ verejnosŠ s odsudzuj¼cim rozsudkom, 
najmª vzhŎadom na okolnosti alebo z§vaģnosŠ trestn®ho ļinu, alebo ak to  bude vyģadovaŠ z§ujem 
na ochrane bezpeļnosti alebo zdravia Ŏud², zvierat alebo majetku. 

Ak s¼d uloģ² ochrann® opatrenie - s¼dny dohŎad nad ļinnosŠou pr§vnickej osoby, bude tento 
dohŎad vykon§vaŠ s¼dom urļenĨ splnomocnenec, ktorĨ bude maŠ na vĨkon takejto kontroly 
zodpovedaj¼cu odborn¼ kvalifik§ciu a ktorĨ vo vymedzenom rozsahu bude kontrolovaŠ t¼ ļasŠ 
ļinnosti pr§vnickej osoby, v s¼vislosti s vĨkonom ktorej bol trestnĨ ļin sp§chanĨ.  

PokiaŎ ide o samotn® trestn® konanie proti pr§vnickej osobe, o zaļat² trestn®ho st²hania proti 
pr§vnickej osobe upovedom² policajnĨ org§n toho, kto vedie obchodnĨ alebo inĨ z§konom urļenĨ 
register, z§pisom v ktorom pr§vnick§ osoba vznik§. Rovnako upovedom² aj pr²sluġnĨ org§n dohŎadu 
alebo n¼ten®ho spr§vcu, org§n udeŎuj¼ci licenciu alebo povolenie k ļinnosti. Predseda sen§tu a v 
pr²pravnom konan² prokur§tor upovedomia tieto org§ny aj o pr§voplatnom skonļen² veci. 

Proti obvinenej pr§vnickej osobe a proti obvinenej fyzickej osobe, ktorĨch ļiny spolu s¼visia, 
bude moģn® vykonaŠ spoloļn® konanie, priļom ich trestn§ zodpovednosŠ sa bude posudzovaŠ 
samostatne. 

Predseda sen§tu a v pr²pravnom konan² na n§vrh prokur§tora sudca pre pr²pravne konanie 
bude m¹cŠ obvinenej pr§vnickej osobe uloģiŠ obmedzuj¼ce alebo zaisŠovacie opatrenia, ak bude  
d¹vodn§ obava, ģe pr§vnick§ osoba bude pokraļovaŠ v trestnej ļinnosti, dokon§ trestnĨ ļin, o ktorĨ 
sa pok¼sila, vykon§ trestnĨ ļin, ktorĨ pripravovala alebo ktorĨm hrozila, alebo ģe sa zbav² majetku a 
ohroz² ¼ļel trestu.  

TĨmito obmedzuj¼cimi a zaisŠuj¼cimi opatreniami bud¼ najmª:  
a) povinnosŠ zloģiŠ peŔaģn¼ sumu alebo vec do ¼schovy na s¼de, 
b) z§kaz nakladaŠ s urļitĨmi vecami alebo pr§vami, 
c) povinnosŠ nieļo vykonaŠ, nieļoho sa zdrģaŠ, alebo nieļo zn§ġaŠ. 
Za pr§vnick¼ osobu bude vykon§vaŠ v konan² ¼kony ten, kto je na to opr§vnenĨ zmluvou o 

zriaden² pr§vnickej osoby, zakladacou listinou alebo z§konom. Pr§vnick§ osoba si bude m¹cŠ zvoliŠ 
z§stupcu. Ġtatut§rny org§n bude maŠ pr§vo zvoliŠ jej obhajcu.  

Ver²m, ģe t§to pripravovan§ pr§vna ¼prava, ktor§ bude predstaven§ do konca roka 2013, 
umoģn² efekt²vne st²haŠ a sankcionovaŠ pr§vnick® osoby, ktor® bud¼ ¼ļastn® pri p§chan² trestnĨch 
ļinov. 
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Abstract: More and more criminal justice systems worldwide introduce a genuinely criminal liability 
of legal entities; even Germany which long held the position that ñsocietas delinquere non potestò is 

now considering the introduction of criminal sanctions against legal entities 
(ñVerbandsstrafgesetzbuchò). Closely related to the substantive question of sanctioning legal entities 
is the question of criminal procedure: What processes can be taken to convict legal entities such as 
corporations? What legal safeguards ï stemming from international or European guarantees ï must 
be obeyed? What are the differences to criminal trials against natural persons? In this article, I will 
show that convictions are not the ultimate goal of corporate criminal liability. Instead, the mere threat 
with a public trial is the means sought by criminal justice systems to regulate the behavior of 
corporations. Furthermore, human rights protection applies to corporations to a far lesser extent 
than to natural persons, also in terms of criminal trials. Therefore, corporate criminal procedure 
differs ï and, from a human rights perspective, may differ ï to ñnormalò criminal procedure. 
 
Key words: Criminal Policy; European Union; Criminal Procedure; Corporate Criminal Liability 

 
 
1 THE TREND TO CORPORATE CRIMINAL LIABILITY 

ñSocietas delinquere non potestò ï this long held mantra of criminal law is clearly on its way 

out: More and more countries in Europe and beyond introduce a genuinely criminal form of liability 
for legal entities.

1
 While it is sometimes difficult to determine whether one legal system actually is 

criminal, quasi-criminal or administrative ï such as when analyzing the new Slovakian system 
introduced in 2010 ï

2
, of the 28 member states of the European Union (EU), only five member 

states (Bulgaria, Latvia, Germany, Greece, Sweden) still do not provide for any form of corporate 
criminal liability,

3
 but rely on administrative measures instead. 

Even in the stronghold of Germany, where many legal scholars still categorically oppose the 
introduction of corporate criminal liability on theoretical and dogmatic reasons, the maximum fines in 
administrative corporate liability were recently increased,

4
 and ï more dramatically ï a draft bill 

(ñVerbandsstrafgesetzbuchò) will be introduced into the German Bundesrat soon.
5
 While this draft 

bill will be all but spectacular from a comparative perspective, it is quite unclear whether it may 
eventually become a law, as the conservative party in Germany opposed corporate criminal liability 
leading up to the recent federal elections. 

Let us now turn to the European requirements and standards to corporate criminal procedure 
(infra 2). As they offer quite some leeway in the policy options the legislature may choose, it is 
important to remind oneself ï and the policy-makers ï of the underlying reasons for the continuing 
emergence of a criminal-law based corporate liability in Europe and beyond; and for why ï at least 

outside of Germany ï civil and administrative approaches to criminal wrongdoing are considered to 
be not enough (infra 3). Then the ratio legis, but also the larger regulatory framework surrounding 
corporate criminal liability in general can be understood more fully. With such background 

                                                           
1
 See, inter alia, TIEDEMANN, K. Corporate Criminal Liability as a Third Track. 

2
 See, inter alia, VERMEULEN, G and others. Liability of legal persons for offences in the EU, p. 31-

35 (assuming it to be criminal in nature). 
3
 See, inter alia, VERMEULEN, G and others. Liability of legal persons for offences in the EU, p. 34. 

Croatia ï which was not part of that study ï had introduced corporate criminal liability before 
acceeding to the EU. 
4
 Achtes Gesetz zur  nderung des Gesetzes gegen Wettbewerbsbeschrªnkungen, BGBl 2013 I, p. 

1738. 
5
 See http://www.nrw.de/landesregierung/minister-kutschaty-stellt-eckpunkte-zum-neuen-

unternehmensstrafrecht-vor-14411/ (as of 15.10.2013). 

http://www.nrw.de/landesregierung/minister-kutschaty-stellt-eckpunkte-zum-neuen-unternehmensstrafrecht-vor-14411/
http://www.nrw.de/landesregierung/minister-kutschaty-stellt-eckpunkte-zum-neuen-unternehmensstrafrecht-vor-14411/
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knowledge, a sketch on three general principles of corporate criminal procedure will be drawn (infra 

4). 
 

2 EUROPEAN REQUIREMENTS ON CORPORATE CRIMINAL PROCEDURE 

In the regulative framework for corporate criminal procedure created by the Council of 
Europe (CoE) and by the EU, three main topic can be discerned: Firstly, the multitude of 
requirements to introduce ñeffective, proportionate and dissuasiveò sanctions against corporations 
for different infringements (infra 2.1); secondly, the human and fundamental rights protections 
offered by the CoE and by the EU (infra 2.2); and thirdly, the requirements of judicial cooperation 
instruments (infra 2.3). 

 
2.1 Requirements to introduce ñeffective, proportionate and dissuasiveò sanctions 

The trilogy of ñeffective, proportionate, and dissuasiveò sanctions is well-known from many 
fields of EU law and beyond; it is at the heart of all requirements to introduce a liability for legal 
entities found in international and supranational law which will be discussed in more detail below 
(infra 3.1.). But what does this clause actually mean? It has, first of all, a substantive-law related 
meaning: ñTo be effective, remedies and sanctions must achieve the desired outcome; to be 
proportionate, they must adequately reflect the gravity, nature and extent of the loss and/or harm; 
and to be dissuasive, sanctions must deter future actsò

6
. 

But besides this, there is also a procedural component of the requirement to ñeffective, 
proportionate, and dissuasiveò sanctions: Cohen points out that ñsanctions will be none of these if 

there are no effective, simple, swift and sustained mechanisms for enforcementò
7
. This seems a bit 

too far-reaching for criminal sanctions, which often cannot be imposed ñsimplyò and ñswiftlyò, but do 
require a sound, well-thought and just approach to imposing some of the most severe sentences 
known to law. 

Therefore, I want to take a slightly different approach: First of all, corporate criminal 
procedure must be effective insofar as the goals followed by corporate criminal liability (infra 3) are 
to be promoted. But whether a national criminal justice system puts more emphasis on one goal or 
another is not proscribed by the word ñeffectiveò. Secondly, the requirement that the sentence must 
be dissuasive contains a close link to the goal of rehabilitation and prevention (infra 3.4). In addition, 
though, procedure itself may cause dissuasive effects ï such as when, by relying on deferred 
prosecution agreements (DPA) instead of judgments, effective compliance program can be 
introduced. Thirdly, the proportionality requirement proscribes that all sentencing factors must be 

accessible to the sentencing authority. Therefore, sufficient procedural safeguards are required by 
which the accused or the defense may point out mitigating factors, and by which he can call into 
question evidence which is brought forward by the prosecution. In other words, a proportionality 
requirement in relation to sentencing directly leads to a number of fair trial guarantees. In addition, 
the proportionality clause sets procedural requirements even beyond such a purely outcome-related 
view: The investigative or prosecutorial steps taken must be proportionate to the (expected) 
sentence or the (presumed) criminal wrongdoing, as they gain their legitimacy only by the (expected 
or presumed) outcome of the criminal procedure. 

 
2.2 Human and fundamental rights 

The leading European provision on the protection of fundamental rights ï the European 
Convention on Human Rights and Fundamental Freedoms (ECHR) ï calls for a fair trial in Art. 6 
ECHR whenever a natural or a legal person faces a (criminal) trial. However, this guarantee is 
amplified by Art. 5 ECHR whenever the risk of imprisonment is at stake.

8
 As such a punishment is, 

for obvious reasons, not available to corporations, and as the legal consequences do only relate to 
pecuniary sanctions, the level of protection offered by Art. 5 ECHR may be substantially lower in the 
field of corporate criminal procedure.

9
 In the words of the European Court of Human Rights (ECtHR) 

                                                           
6
 COHEN, B. Remedies and Sanctions for Discrimination in Working Life under the EC Anti-

Discrimination Directives. p. 19. 
7
 COHEN, B. Remedies and Sanctions for Discrimination in Working Life under the EC Anti-

Discrimination Directives. p. 19. 
8
 BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials. 

9
 BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials. 
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relating to a tax-surcharge penalty: It ñdiffer(s) from the hard core of criminal law; consequently, the 
criminal-head guarantees will not necessarily apply with their full stringencyò.

10
 

Therefore, and as shown in more detail elsewhere,
11

 the standard and burden of proof in 
corporate criminal procedure is not necessarily the same as in criminal trials against natural 
persons, corporations do not necessarily enjoy the same level of nemo tenetur protection, and there 
is no ne bis in idem obstacle to prosecute both the corporation and individual perpetrators. 

The Charter of Fundamental Rights of the European Union (CFR), which is to a great extent 
based and influenced by the ECHR, provides for some additional or more concrete guarantees in 
the criminal justice system, such as the European-transnational ne bis in idem (Art. 50 CFR). While 

the CFR does not explicitly extends its protection to corporations, it is interpreted in this manner 
whenever the ñnatureò of the fundamental right is also applicable to legal entities.

12
 Therefore, 

corporations also enjoy the European-transnational ne bis in idem protection generally in the same 
manner as natural persons. More problematic, though, is the question whether the CFR is 
applicable at all in criminal trials in the national criminal justice systems,

13
 or only on the European 

legislative, judicative ï when the European Court of Justice is called to adjudicate on a criminal law 
matter ï and (pro futuro) executive level ï once the European Public Prosecutor's Office becomes 
active. 

 
2.3 Judicial cooperation in criminal matters 

Last but not least, what does the framework on judicial cooperation in criminal matters 
created by the CoE and by the EU mean for corporate criminal procedure? Contrary to the 
extradition-related laws, treaties and framework decisions ï which are related only to natural 
persons for obvious reasons ï, the CoE Convention on mutual legal assistance in criminal matters, 
as amended,

14
 and the EU framework decisions concerning orders freezing property or evidence 

(European Freezing Order
15

), confiscation orders (FD Confiscation
16

), and financial penalties (FD 
Financial Penalties

17
) are all applicable also to corporate criminal procedure. While the CoE 

convention spells this out explicitly only recently ï by means of Art. 1 para. 4 of the second 
additional protocol thereto ï, this change was intended to ñmake() it clear that the scope of the 
Convention covers mutual assistance in proceedings against legal personsò.

18
 In other words: it 

already covered such proceedings before. The current European Union instruments ï and also the 
proposed European Investigation Order

19
 ï do not contain a broad rule on their applicability in 

proceedings against legal persons; however, by referring to ñnatural or legal personsò in specific 
provisions (such as Art. 4 para. 1 FD Confiscation; Art. 4 para. 1 FD Financial Penalties; Annex II 
Section E (ii) EIO-Proposal), it is clear that they indeed cover corporate criminal proceedings. 

Furthermore, the abolishment of dual criminality tests also extends to corporate criminal 
proceedings, as the provisions refer to ñcustodial sentencesò (e.g. Art. 6 FD Confiscation) only in an 
abstract sense. As far as a ñdual criminalityò test is not available to the executing state, the criminal 
procedure code must therefore be extended to provide for certain criminal procedural measures 
against legal persons ï even if there is no corporate criminal liability in the same criminal justice 
systems.  
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 ECtHR, judgment of 23.11.2006, application 73053/01, Ä 43. 
11

 BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials. 
12

 BOROWSKY, M. Art. 51 CFR, at 35. 
13

 See, inter alia, ECJ, judgment 26.2.2013, C-617/10 (¡kerberg Fransson) on the one hand, 
German Constitutional Court NJW 2013, 1499 at 1500 f. on the other hand. 
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 Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the European 
Union of orders freezing property or evidence, OJ Nr. L 196 of 01.11.2003, p. 45. 
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 Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of the principle 
of mutual recognition to confiscation orders, OJ Nr. L 328 of 23.11.2006, p. 59, as amended. 
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principle of mutual recognition to financial penalties, OJ Nr. L 76 of 21.3.2005, p. 16, as amended. 
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2.4 Conclusion 

European law requires ñeffective, proportionate and dissuasiveò sanctions against legal 
entities, but also effective, proportionate and dissuasive procedures leading to such criminal ï or 
non-criminal ï sanctions. This includes also a system of judicial cooperation in matters of corporate 
criminality; this is underlined by the legal framework on mutual legal assistance and judicial 
cooperation being applicable to criminal proceedings against corporations. And whether the criminal 
justice system is ñeffectiveò in corporate criminal liability depends on the goals followed by the 
introduction of this type of liability. 

Corporations do not enjoy the same level of protection by means of the ECHR or the CFR, as 
they do not enjoy the amplification of Art. 6 ECHR by Art. 5 ECHR, and as corporate criminal liability 
does not affect the ñhard core of criminal lawò. However, it is a legislative decision whether to 
provide more protection than the minimum standard required by the ECHR. 
 
3 THE GOALS OF CORPORATE CRIMINAL LIABILITY 

With both the ñeffectivenessò of corporate criminal liability and the level of procedural 
protection therefore depending on legislative choices, it is useful to look for the reasons why 
corporate criminal liability is ï or should be ï introduced in national criminal justice systems. One 
can discern four major lines of reasoning: Firstly, a normative argument based on European law and 
on a need to converge to international standards (infra 3.1); secondly, a punitive argument to bring 
corporations to justice and to end impunity (infra 3.2); thirdly, a focus on restitution stating that 
ñcrime must not payò (infra 3.3); and fourthly, a preventive or pro-active argument to reduce crimes 
in corporate settings, e.g. through the introduction of ñcriminal complianceò (infra 3.4).

20
 I want to 

add a fifth, supplemental line of reasoning, which is focused on symbolism in corporate criminal 
liability (infra 3.5). 
 
3.1 The normative argument of EU law requirements 

It is well known that the Council of Europe recommended already in 1988 to introduce a 
criminal liability of legal entities.

21
 Of stronger legal force are, however, the harmonization 

requirements spelled out in a multitude of European Communities and nowadays European Union 
instruments which call for the introduction of a ñliability of legal personsò and for ñeffective, 
proportionate and dissuasiveò ñsanctionsò or ñpenaltiesò.

22
 Similar provisions may be found in 

Council of Europe conventions.
23

 
However, in very most of these instruments it is made explicitly clear that these ñsanctionsò or 

ñpenaltiesò may be ñcriminalò or ñnon-criminalò in nature.
24

 While some may argue that by reasons of 
effet utile and effectiveness, only ñcriminalò measures sufficiently implement these requirements of 
European Union law, the Court of Justice has not explicitly followed this line of reasoning.

25
 

Furthermore, no clear evidence has been presented yet that administrative sanctions against legal 
persons are less effective and / or less dissuasive,

26
 especially considering the wide range of 

sanctions implemented under both regimes throughout the European Union.
27

 Therefore, there are 
no ñhardò requirements of EU or international law to introduce corporate criminal liability yet, as long 
as sufficient functional equivalents, such as an administrative sanctioning system, are available. 

Instead, it may be useful to look at ñsoftò influences and at possible reasons behind the 
convergence towards corporate criminal liability ï in other words: Why may it be advantageous for a 
state to introduce corporate criminal liability from the stage of international politics? First of all, the 
ñsoft pressureò stemming from these and other legal instruments means states need to explain more 
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 See already VOGEL, J. Rethinking Corporate Criminal Liability. 
21
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22

 See the overviews on the ï partly differing ï terminology by ENGELHART, M. 
Unternehmensstrafbarkeit, p. 110-117;  VERMEULEN, G and others. Liability of legal persons for 
offences in the EU, p. 91-102. 
23

 See the overview by ENGELHART, M. Unternehmensstrafbarkeit; p. 118-120; ENGELHART, M. 
Corporate Criminal Liability from a Comparative Perspective. 
24

 See, inter alia, ENGELHART, M. Unternehmensstrafbarkeit, p. 111-112, 114, 117, 120. 
25

 Cf. ENGELHART, M. Unternehmensstrafbarkeit, p. 111 and the references therein. 
26

 But see TIEDEMANN, K. Corporate Criminal Liability as a Third Track; ENGELHART, M. 
Corporate Criminal Liability from a Comparative Perspective. 
27

 Cf. VERMEULEN, G and others. Liabilty of legal persons for offences in the EU, p. 85-90. 
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and more why they choose not to introduce corporate criminal liability. Secondly, they may want to 

avoid the view that they are ñunable or unwillingò to prosecute legal entities. And thirdly and most 
important, they may want to push back the US influence, and wish to interfere with US prosecutions 
of corporations:

28
 With the US being the front-runner in the (extra-territorial) application and 

enforcement of its criminal laws on corporations, other states may want to gain back own regulative 
powers ï and actually to generate some income by fines themselves. 
 
3.2 The punitive argument or the call to end corporate impunity 

A more classical approach, well known from criminal liability of natural persons, is the call to 
end impunity and bring criminals to justice ï an argument which is nowadays also transferred to 
corporations.

29
 This line of reasoning becomes evident, for example, in the calls for an extension of 

the mandate of the International Criminal Court to legal persons
30

 and in the calls to introduce 
ñecocideò as a fifth crime under international criminal justice,

31
 but also in claims that no company 

should be ñtoo big to punishò.
32

 Let me leave the philosophical question of whether legal entities can 
actually contract ñguiltò aside

33
 and merely focus on the rationality and effectiveness of the call to 

end impunity for corporations and of the call to introduce criminal punishment to corporations. 
On the one hand, empirical psychological studies have shown a strong influence of corporate 

culture to the behavior of individuals and their willingness to commit corruption.
34

 This may be seen 
as a strong argument to punish the perpetrator and thus the ñcorrupt organizationò instead of the 
individuals, who are most strongly influenced by these external factors but not by common traits of 
individual personality.

35
 On the other hand, though, it is all but clear who ultimately pays the price for 

corporate crimes ï and for fines handed out against corporations.
36

 Some economists point out that 
we should focus more on the decision-makers who let such a ñcorrupt cultureò flourish.

37
 In addition, 

a psychological study points out that people tend to punish corporations less harsh than 
individuals,

38
 which may mean that ending impunity for corporations is far less important than ending 

impunity for natural persons. 
However, the ever more complicated decision-making processes (actus reus) and the ever 

more blurred distribution of knowledge in corporations (mens rea) make it more difficult to actually 
determine a single individual in a corporation guilty of a crime ï a problem continuing in corporate 
criminal liability systems following a strict respondeat superior model.

39
 Such problems may be 

seen, for example, in the current economic crisis caused by systematic failures in the financial 
system, for which no individual can clearly be held responsible. If an (anarchic?) wish to hold at 
least someone liable

40
 persists in a society, punishing corporations for such systematic failures may 

offer a better alternative to engaging in witch-hunts on innocent natural persons. 
But besides all these matters of substance, there is also a strong investigative and 

procedural component in the call to end impunity for corporations. The criminal justice system ï with 
its investigative powers and its personnel being experts in investigating misdeeds ï is oftentimes 
seen better suited to assert that a liability not only exists in the books, but also in practice.

 41
 This 
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aspect may possibly explain better the calls for introducing corporate criminal liability than the 
questions of sanctions. 
 
3.3 The restitution argument or the notion that crime must not pay 

Another line of reasoning focuses on the notion that ñcrime must not payò, and that taking a 
criminal-law approach better allows for confiscation and forfeiture. Such measures of confiscation 
and forfeiture ï of contraband, of proceeds of crime, of instrumentalities of crime

42
 ï are regularly 

available in criminal law; they often are a far-reaching legal consequence that criminals sometimes 
fear more than criminal punishment.

43
 Furthermore, it is evident that the restitution of victims on the 

one hand and evening out any unjust enrichment caused by crimes on the other hand are most 
legitimate goals. In recent years, though, a trend may be noticed in several criminal justice systems 
to move away from a criminal-law based approach: ñCivilò or ñadministrativeò forfeiture are seen as 
more efficient alternatives, especially insofar the evidence standards are lowered compared to the 
ñproof beyond reasonable doubtò which is required in criminal law.

44
 

What does this mean for corporate criminal law? As long as an effective ñcivilò or 
ñadministrativeò approach to confiscation and forfeiture exists, a criminal liability of legal entity does 
not seem to be necessary. Sometimes, however, criminal law serves as a ñdoor-openerò for such 
civil or administrative approaches to confiscation and forfeiture ï both in terms of procedure (e.g. if 
decisive information necessary for the confiscation is obtained by criminal investigation measures) 
and of substance (e.g. if a violation of a criminal statute is a requirement to initiate forfeiture 
proceedings).  
 
3.4 The pro-active argument or rehabilitation, regulation and prevention through criminal 

compliance 

Probably the most common, current explanation for corporation criminal liability is the call for 
ñregulated self-regulationò against corporate crimes, for ñcorporate complianceò and the introduction 
of measures to prevent future corporate crimes; or ï more generally speaking ï to provide for a 
regulatory leverage on the economic actors of today. While a proper evaluation of compliance 
programs ï and the extent such programs should mitigate sanctions if corporate crimes are 
committed nonetheless ï are still unsolved questions,

45
 there is a strong prima facie presumption 

that they are indeed successful in preventing future corporate crimes, even though economic theory 
does not know a clear theory on decision-making processes in (large) corporations supporting this.

46
 

A word of caution is therefore necessary: If the fine only targets the corporation, but the 
decision-makers are shielded from being sanctioned ï by law, by indemnification, or by practice ï 
the economic incentives may actually lead to more crimes being committed. Therefore, the 
introduction of corporate criminal liability must not reduce the liability of natural persons: neither their 
liability in the books, nor their liability in practice. 
 
3.5 Corporate criminal liability as symbolic politics 

Last but not least, further reasons for the introduction of corporate criminal liability may be of 
a symbolic nature. Such a view ï symbolic politics, or symbolism ï has quite a negative connotation 
in Germany, insofar as it relates to the criminalization of acts which do not infringe on any legally 
protected interest (ñRechtsgutò) solely for symbolic reasons.

47
 In this article, however, I mean 

something different: That criminal law and criminal procedure utilize a strong symbolism to actually 
pursue some of the goals followed in a criminal justice system,

48
 such as protecting legal interests 

(ñRechtsg¿terò). 
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In this sense, the introduction of corporate criminal liability may strengthen the trust of the 
public in the law being enforced and that ñjustice is doneò ï even against large multi-nationals, which 
are sometimes seen today as not only ñtoo big to failò, but also ñtoo big to regulateò by nation states. 
The introduction or reinforcement of a new mode of governance ï here: corporate criminal liability ï 
may then at least give the impression that nation states have the upper hand again in regulating 
corporate behavior, and thus strengthen societies' trust in law. 

Furthermore, even the whole concept of ñcriminalò sanctions instead of ñnon-criminalò 
sanctions may have a strong symbolic element: If constitutional or human rights differences in 
practice are minuscule, and if the procedure of imposing the sanction does not differ by much, it 
may actually be the name which makes a difference ï at least if there is a higher respect in society 
for criminal decisions, in their accuracy and in their moral integrity.

49
 

In addition, the sanctioning itself may be symbolic: An empiric analysis has shown that only a 
minor fraction of the fines handed down ï or agreed upon in deferred or non-prosecution 
agreements (DPA / NPA) ï in the United States are actually paid by the corporations.

50
 Such a 

reduced or even symbolic financial penalty for a corporation may actually be a win-win-situation from 
the viewpoint of the state, as long as the punitive function of the sanction is perceived (by the 
verdict) and as long as the preventive measures agreed upon in the DPAs or NPAs are properly 
implemented (by the continuing threat of a public trial and of full enforcement of the verdict): By only 
enforcing the penalty symbolically, the financial strength of the corporation is not reduced, thereby 
firstly strengthening the company's position in the international competition, secondly not incurring 
losses to shareholders (e.g. pension funds) or thirdly to other stakeholders (e.g. employees). 
 
3.6 Conclusion 

The emergence of corporate criminal liability cannot properly be explained by one of these 
goals alone. Instead, all five elements, while not conflict-free, provide for some rational basis, for 
some rational arguments which support a criminal liability for legal entities. As long as superior law ï 
such as constitutional law ï does not prohibit the introduction of corporate criminal liability, it is 
therefore a political question whether to follow this path.

51
 

 
4 PRINCIPLES OF CORPORATE CRIMINAL PROCEDURE ï AN OUTLOOK ON FAIR 

PROCEEDINGS, NE BIS IN IDEM AND PLEA BARGAINING 

What principles of corporate criminal procedure follow from the goals pursued by the 
introduction of corporate criminal liability and by the European framework described above? Let me 
focus here on three major aspects of corporate criminal procedure ï the fair trial guarantee, ne bis in 
idem protection, and plea bargaining.  
 
4.1 Fair trial and fair proceedings 

Corporations deserve fair trials and fair proceedings, same as natural persons deserve them. 

What constitutes a ñfairò proceeding depends ï at least in the jurisprudence of the ECtHR ï on a 
balancing test, where the protection of a legal entity may be significantly lower compared to natural 
persons. This offers some leeway in terms of standards or burden of proof or in terms of nemo 
tenetur protection. However, the call for the sanction to be proportionate requires a solid factual 
basis for a conviction, which may actually be hindered if a nemo tenetur protection is lacking. More 
importantly, though, the symbolic element of the criminal justice system described above (supra 3.5) 
calls for upholding these principles to a very large extent: as the symbolics of criminal justice 
depends on the normative trust, but also on the cultural trust in the criminal justice system to provide 
high-quality, factually accurate and morally sound procedures and judgments.

52
 

 
4.1 Ne bis in idem 

There is a strong need for solving conflicts of jurisdiction
53

 and to protect corporations against 
double jeopardy in multiple jurisdictions (transnational ne bis in idem), as only then the regulative 
influences by foreign states on local corporations (see supra 3.1) can be softened. However, the 
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extension of ne bis in idem also to corporations has certainly some downsides: The symbolic signs 

accompanied by a criminal prosecution ï such as a public trial ï are only seen in one criminal 
justice systems. And if the first criminal justice system fails to prosecute the corporation sufficiently, 
the retribution, restitution and deterrent effects of criminal liability may suffer. Nonetheless, these 
issues do not seem strong enough to allow for exceptions to the ne bis in idem principle, especially 

in light of Art. 50 CFR. 
More thought should be spent, however, on the relation between DPAs / NPAs and ne bis in 

idem. These agreements do not ï at least for a certain ñwatch-periodò ï constitute final dispositions 
of cases; therefore, the current interpretation of the European-transnational ne bis in idem protection 

by Art. 50 CFR offers an insufficient protection in the context of corporate criminal liability. 
Furthermore, the normative transnational ne bis in idem protection does not yet include the major 
player in the field of corporate criminal justice, the US. 
 
4.2 Plea bargaining, DPAs, and NPAs 

From the discussion above follows that convictions are not necessarily the ultimate goal of 
corporate criminal liability, as they lead to severe losses to other stakeholders (see supra 3.5) which 
may be perceived as unjust and which have a negative economic impact. In addition, a looming 
conviction, a public trial and the impact such a trial may have on its reputation is a strong threat to 
corporations that they have a strong incentive to fully cooperate with authorities, to conduct internal 
investigations and to reach an out-of-court settlement outcome by all means. 

All in all, such a strong symbolism actually seems to suffice to pursue the goals of corporate 
criminal liability: DPAs or NPAs still strengthen societies' trust in justice being done; they offer a 
better leverage to influence (i.e. regulate) corporate behavior by the continuing threat of full 
enforcement; and they still offer sufficient possibilities for the restitution of victims and for the 
generation of some income to the state. The threat of criminal punishment has therefore become 
much more important in corporate criminal liability than its execution; the pre-trial stage and 
diversion measures have become much more important than the trial-stage. 

But is the reliance on DPAs or NPAs in accordance with the European framework, especially 
with the requirement of ñeffective, proportionate and dissuasiveò sanctions? In my opinion it is, as far 
as criminal compliance programs introduced by means of DPAs or NPAs are indeed dissuasive. 
While not being a sanction strictu sensu, the legal consequences spelled out in DPAs or NPAs are 
also an effective measure to promote at least some of the goals pursued by corporate criminal 
liability, most notably rehabilitation and prevention, restitution, and ï to a certain extent ï symbolism 
and punishment. In addition, such a consensual approach is often much more proportionate ï as the 
interests of the prosecuted legal entity can more easily be taken into account ï than a sentence 
imposed unilaterally by a court. 

Finally, a side note on the German Constitutional Court's disputed opinion against plea 
bargaining (ñVerfahrensabsprachenò) in German criminal procedure.

54
 Even though many aspects of 

the Court's reasoning may be transferred to other European criminal justice systems, it cannot be 
transferred to the corporate criminal context, as its reasoning critically of plea bargaining largely 
depends on protecting the dignity of human beings. With corporations lacking this fundamental 
protection, the German constitution ï but also, for example, the CFR ï offers much more room for 
consensual outcomes in corporate criminal procedure. 

 
 
5 CONCLUSION 

Corporate criminal procedure is different to ñnormalò criminal procedure, same as corporate 
criminal law is a ñthird trackò and thus different to normal criminal law.

55
 Three core features of 

corporate criminal procedure could be determined in this article: 
Firstly, corporate criminal liability is much more concerned about the pre-trial stage than the 

trial stage. Plea bargaining, DPAs and NPAs are of essential value in providing for an effective, 
dissuasive and proportionate system of regulating the corporate world. These measures, if properly 
implemented, are also in accordance with the European requirement to provide for am ñeffective, 
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proportionate and dissuasiveò sanctioning of legal entities; more thought, though, must be spent on 
a sufficient ne bis in idem protection being triggered already by DPAs and NPAs. 

Secondly, corporate criminal liability has far less human and fundamental rights-related 
boundaries than the criminal liability of natural persons, as imprisonment is not at stake and as it 
does not relate to the core of criminal law. Therefore, there are many more policy options in 
corporate criminal procedure available to the legislator. 

Thirdly, the goals pursued by corporate criminal liability contain a substantial element of 
symbolism. Criminal law ï and criminal procedure ï is special because of the moral high ground, the 
normative and cultural trust vested in the criminal justice system. To uphold this symbolism, many 
guarantees which are not legally required in the corporate context ï such as a strict nemo tenetur 
rule ï should also be upheld in corporate criminal procedure. 
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Abstract: The paper deals with the nature and problematic issues related to criminal liability of legal 

persons in case of legal succession. Special attention is paid to cases in which the legal entity with 
non-criminal background becomes due legal succession criminally responsible. 
 
Abstrakt: Pr²spevok sa zaober§ podstatou a problematickĨmi  ot§zkami spojenĨmi s pr§vnym 

n§stupn²ctvom pri trestnej zodpovednosti pr§vnickĨch os¹b. D¹raz kladie na vyvarovanie sa 
situ§ci§m, kedy by sa pr§vnick§ osoba s nekrimin§lnym pozad²m stala v d¹sledku pr§vneho 
n§stupn²ctva trestne zodpovednou. 
 
Key words: criminal liability of legal persons, legal succesion 

 
KŎ¼ļov® slov§: trestn§ zodpovednosŠ pr§vnickĨch os¹b, pr§vne n§stupn²ctvo 

 
 
1 ĐVOD 

ĂPr§vne n§stupn²ctvo znamen§ relat²vne nadobudnutie pr§va (povinnosti), t.j. pr²pad, kedy 

niekto nadob¼da pr§vo (povinnosŠ), ktor® niekto stratil. Pr§vny n§stupca vstupuje voļi tret²m 
osob§m do pr§vneho postavenia svojho pr§vneho predchodcu (auktora). Pr§vne n§stupn²ctvo bĨva 
oznaļovan® tieģ ako pr§vna postupnosŠ (sukcesia).ñ

1
 ĂPritom m¹ģe ²sŠ o sukcesiu univerz§lnu, kedy 

pr§vny n§stupca vstupuje do vġetkĨch pr§v a povinnost² svojho predchodcu... alebo o sukcesiu 
singul§rnu, ktorou sa vstupuje len do urļit®ho pr§va ļi povinnosti...ñ

2
 

Zav§dzanie nov®ho pr§vneho inġtit¼tu, akĨm je v podmienkach strednej Eur·py trestn§ 
zodpovednosŠ pr§vnickĨch os¹b, prin§ġa so sebou vģdy mnoģstvo aplikaļnĨch probl®mov, ktor® je 
pokiaŎ moģno potrebn® vyrieġiŠ ļo najsk¹r. Na niektor® z nich sa mus² zameraŠ Ămikroskopñ z§ujmu 
omnoho podrobnejġie, pretoģe ich nezvl§dnut²m hroz² nefunkļnosŠ cel®ho nov®ho pr§vneho 
inġtit¼tu. Pri trestnej zodpovednosti pr§vnickĨch os¹b je jednĨm z takĨchto z§sadnĨch inġtit¼tov jej 
pr§vne n§stupn²ctvo, pretoģe pre pr§vnick¼ osobu ļasto nie je niļ Ŏahġie, ako transformovaŠ svoju 
majetkov¼ podstatu, pr²padne aj person§lny substr§t a know-how do inej pr§vnickej osoby. Ak by sa 
takĨmto poļinom mohla vyhn¼Š trestnej zodpovednosti, potom by bol re§lny dosah trestnej 
zodpovednosti pr§vnickĨch os¹b takmer mizivĨ a jej pr§vna ¼prava by tak ostala bez ġance naplniŠ 
svoj spoloļenskĨ ļi pr§vny vĨznam. Pr§vnick§ osoba je s²ce iba pr§vnou fikciou, lenģe t§to fikcia 
Ă...m§ sp¹sobilosŠ k pr§vnym ¼konom, sp¹sobilosŠ k pr§vam a povinnostiam a teda aj sp¹sobilosŠ 
k zodpovednosti za poruġenie svojej povinnosti.ñ

3
 

Trestn§ zodpovednosŠ fyzickĨch os¹b je dlhodobo a v demokratickej spoloļnosti nemenne 
budovan§ na z§sade individu§lnej trestnej zodpovednosti, ktor§ znamen§, ģe  Ă...je p§chateŎ trestne 
zodpovednĨ iba za vlastn® konanie v pr§vnom zmysle, tzn. za trestnopr§vne relevantnĨ prejav v¹le 
navonok.ñ

4 
Preto trestn® pr§vo v podmienkach, v ktorĨch neexistovala trestn§ zodpovednosŠ 

pr§vnickĨch os¹b, nem§ s inġtit¼tom pr§vneho n§stupn²ctva trestnej zodpovednosti ģiadne 

                                                           
1
 Hendrych, D. a kol.: Pr§vnickĨ slovn²k. 3. PodstatnŊ rozġ²ren® vyd§n². Praha: C. H. Beck, 2009, s. 

789.  
2
 Hromada, J. ï Madar, Z.: Pr§vnickĨ slovn²k. II. d²l. P ï Ģ. Vyd§n² tŚet², zcela pŚepracovan® 

a doplnŊn®.  Praha: Orbis, 1972, s. 865.  
3
 Ġimovļek, I. ï Str®my, T.: Trestn§ alebo spr§vna zodpovednosŠ pr§vnickĨch os¹b. In.: Jel²nek, J. 

a kol.: Trestn² odpovŊdnost pr§vnickĨch osob v Ļesk® republice ï bilance a perspektivy. Praha: 
Leges, 2013, s. 37.  
4
 Kratochv²l, V. a kol.: Kurs trestn²ho pr§va. Trestn² pr§vo hmotn®. Obecn§ ļ§st. 1. vyd§n².  Praha: 

C. H. Beck, 2009, s. 43.  
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sk¼senosti. ĂIde o celkom novĨ, pre doterajġie trestn® pr§vo nezn§my sp¹sob vzniku trestnej 
zodpovednosti ex lege.ñ

5
 

 
2 KONĠTRUKCIA PRĆVNEHO NĆSTUPNĉCTVA TRESTNEJ ZODPOVEDNOSTI 

PRĆVNICKħCH OSĎB A VYMEDZENIE NAJPROBLEMATICKEJĠĉCH OTĆZOK 
S œOU SPOJENħCH  

Rieġenie pr§vneho n§stupn²ctva trestnej zodpovednosti pr§vnickĨch os¹b m¹ģe byŠ 
konġtruovan® r¹zne. 

Reġtrikt²vnu ¼pravu pr§vneho n§stupn²ctva aj keŅ v tomto pr²pade nepravej trestnej 
zodpovednosti pr§vnickĨch os¹b (uloģenie ochrannĨch opatren² v trestnom konan² 
pr§vnickej osobe ako n§sledok ļinu priļ²tateŎn®ho pr§vnickej osobe)

6
, obsahuj¼ napr²klad 

ustanovenia Ä 83a ods. 4 a Ä 83b ods. 5 slovensk®ho z§kona ļ. 300/2005 Z. z. TrestnĨ z§kon 
v znen² neskorġ²ch predpisov (Ņalej len ĂTZñ alebo ĂTrestnĨ z§konñ), ktor® stanovuj¼, ģe ak 
ide o zl¼ļenie, splynutie alebo rozdelenie pr§vnickej osoby, uloģ² s¼d ochrann® opatrenie 
pr§vnemu n§stupcovi zaniknutej pr§vnickej osoby. V tomto pr²pade teda ide len o prechod 

(nepravej) trestnej zodpovednosti pr§vnickĨch os¹b v pr²pade univerz§lnej sukcesie v podobe 
zl¼ļenia, splynutia alebo rozdelenia pr§vnickej osoby. Zl¼ļenie je v z§sade takĨ pr§vny ¼kon, 
ktorĨm doch§dza k zruġeniu jednej alebo viacerĨch pr§vnickĨch os¹b a ich/jej pr§vnym n§stupcom 
sa stane in§ uģ existuj¼ca pr§vnick§ osoba. Pri splynut² na rozdiel od zl¼ļenia ide o pr§vne 
n§stupn²ctvo novozaloģenej pr§vnickej osoby po dvoch alebo viacerĨch zaniknutĨch pr§vnickĨch 
osob§ch.

7
 Rozdelenie pr§vnickej osoby predstavuje takĨ pr§vny ¼kon, ktorĨm doch§dza k zruġeniu 

pr§vnickej osoby a jej pr§vnymi n§stupcami s¼ in® ļi uģ existuj¼ce alebo novozaloģen® pr§vnick® 
osoby.

8
 S¼ļasnĨ slovenskĨ TrestnĨ z§kon s²ce ¼plne jednoznaļne vymedzuje, kedy neprav§ trestn§ 

zodpovednosŠ pr§vnickĨch os¹b prech§dza na jej pr§vnych n§stupcov, takģe z tohto pohŎadu je 
prehŎadn§ a bezprobl®movo urļit§, na druhej strane vġak obsahuje tak® z§vaģn® chyby, ktor® 
sp¹sobuj¼, ģe v pr²pade ġikovn®ho pr§vneho prechodu ļi prevodu pr§v bude neprav§ trestn§ 
zodpovednosŠ pr§vnickej osoby poŎahky ob²den§. Ļo napr²klad s trestnou zodpovednosŠou 
v pr²pade prevodu podniku podŎa Ä 476 a nasl. z§kona ļ. 513/1991 Zb. ObchodnĨ z§konn²k v znen² 
neskorġ²ch predpisov? Alebo ļo ak bud¼ jednotliv® pr§va ļi uģ majetkov® alebo in® pr§vnickej 
osoby postupnĨmi zmluvami na ¼rovni singul§rnej sukcesie prev§dzan® na in® pr§vnick¼ osobu 
alebo osoby? V takĨchto pr²padoch neprich§dza pr§vne n§stupn²ctvo nepravej trestnej 
zodpovednosti pr§vnickĨch os¹b do ¼vahy. Majetkov® aj Ņalġie pr§va pr§vnickej osoby sa s²ce 
trocha komplikovanejġie, ale predsa preved¼ na Ăļist¼ñ pr§vnick¼ osobu a t§ m¹ģe Ăspokojneñ 
pokraļovaŠ v p§chan² predoġlej trestnej ļinnosti svojho faktick®ho a z hŎadiska singul§rnej sukcesie 
aj pr§vneho predchodcu. 

Pr§vna ¼prava by nemala byŠ tak Ăladneñ ob²diteŎn§ ako vo vyġġie uvedenom pr²pade. 
A preto v krajin§ch, kde to myslia s trestnou zodpovednosŠou pr§vnickĨch os¹b v§ģne, nastupuje 
ġirok§ koncepcia pr§vneho n§stupn²ctva trestnej zodpovednosti pr§vnickĨch os¹b, s ktorou 

operuj¼ aj s¼ļasn® n§vrhy slovensk®ho z§kona o trestnej zodpovednosti pr§vnickĨch os¹b a na 
ktorej je postavenĨ aj Ä 10 ods. 1 ļesk®ho z§kona ļ. 418/2011 Sb. o trestn² odpovŊdnosti 
pr§vnickĨch osob a Ś²zen² proti nim. Jej podstata spoļ²va v tom, ģe trestn§ zodpovednosŠ 
pr§vnickĨch os¹b prech§dza na vġetkĨch pr§vnych n§stupcov pr§vnickej osoby. Pritom je 

¼plne irelevantn®, ļi p¹vodn§ pr§vnick§ osoba ost§va zachovan§, alebo bude zruġen§. ĂPodŎa 
m¹jho n§zoru, ak by mala prech§dzaŠ trestn§ zodpovednosŠ len na pr§vneho n§stupcu pr§vnickej 

                                                           
5
 Fenyk, J. ï Smejkal, L.: Z§kon o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim. 
Koment§Ś. Modelov§ intern² opatŚen² k pŚedch§zen² trestn® ļinnosti pr§vnick® osoby. Praha: 
Wolters Kluwer ĻR, 2012, s. 47.  
6
 Neprav§ trestn§ zodpovednosŠ vych§dza zo ġpanielskeho vzoru, spoļ²va v uloģen² ochrann®ho 
opatrenia pr§vnickej osobe ako pr§vneho n§sledku trestn®ho ļinu fyzickej osoby, teda je to trestn§ 
kv§zisankcia, nie trest ako takĨ, preto trestn§ zodpovednosŠ neprav§. K tomu bliģġie pozri.: 
Kratochv²l, V.: Ļesk® a slovensk® Śeġen² trestn² odpovŊdnosti pr§vnickĨch osob v roce 2009. In.:  
Trestn§ zodpovednosŠ pr§vnickĨch os¹b. Zborn²k pr²spevkov z medzin§rodnej konferencie konanej 
dŔa 12. Novembra 2009. Bratislava: Eurok·dex, 2009, s. 130 ï 131.  
7
 Zl¼ļenie a splynutie obchodnĨch spoloļnost² v slovenskom pr§vnom poriadku upravuje Ä 69 ods. 
3 z§kona ļ. 513/1991 Zb. ObchodnĨ z§konn²k v znen² neskorġ²ch predpisov.  
8
 Rozdelenie obchodnĨch spoloļnost² v slovenskom pr§vnom poriadku upravuje Ä 69 ods. 4 z§kona 
ļ. 513/1991 Zb. ObchodnĨ z§konn²k v znen² neskorġ²ch predpisov.  
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osoby, ktor§ zanikla, musel by to z§kon stanoviŠ vĨslovne, ļo vġak neuļinil...ñ
9
 v Ļeskej republike 

a moment§lne tak¼ ¼pravu nepl§nuj¼ ani doterajġie n§vrhy slovensk®ho z§kona o trestnej 
zodpovednosti pr§vnickĨch os¹b. Je to vhodn® rieġenie, pretoģe, ak by sme priali opak, opªŠ by 
sme ponechali pohodln¼ moģnosŠ na obch§dzanie trestnej zodpovednosti pr§vnickĨch os¹b, 
tentokr§t tĨm sp¹sobom, ģe na Ăļist¼ñ pr§vnick¼ osobu by bolo moģn® previesŠ prakticky vġetko 
a p¹vodn¼ pr§vnick¼ osobu by sme ponechali pr§vne existovaŠ a trestnopr§vne zodpovedaŠ, lenģe 
uģ by nemala nijakĨ majetok ani inĨ vĨznam. 

Predstaven§ pr§vna ¼prava je natoŎko ġirok§, ģe v znaļnej miere skres§va na 
minimum moģnosti obch§dzania trestnej zodpovednosti pr§vnickĨch os¹b transform§ciou 
tĨchto pr§vnickĨch os¹b alebo jej ļiastkovĨch pr§v do inĨch pr§vnickĨch os¹b. JednĨm 
dychom vġak treba dodaŠ, ģe z§roveŔ ġirokospektr§lnym pr²stupom k danej problematike 
vyvol§va niekoŎko pomerne komplikovanĨch ot§zok a to najmª: 

1) M¹ģe trestn§ zodpovednosŠ pr§vnickĨch os¹b v r§mci pr§vneho n§stupn²ctva prejsŠ na 
fyzick¼ osobu? 

2) Sp¹sobuje ak®koŎvek pr§vne n§stupn²ctvo vr§tane beģnĨch singul§rnych sukcesii aj 
pr§vne n§stupn²ctvo trestnej zodpovednosti pr§vnickĨch os¹b? 

3) M§ nekrimin§lna pr§vnick§ osoba, ktor§ dobromyseŎne prevzala z§vªzky pr§vnickej osoby 
zodpovednej za trestnĨ ļin pykaŠ za jej trestnĨ ļin?  

 
3 MĎĢE TRESTNĆ ZODPOVEDNOSş PRĆVNICKħCH OSĎB V RĆMCI PRĆVNEHO 

NĆSTUPNĉCTVA PREJSş NA FYZICKĐ OSOBU? 

Vo vġeobecnosti nemoģno vyl¼ļiŠ univerz§lnu sukcesiu, v r§mci ktorej je pr§vnym 
n§stupcom pr§vnickej osoby osoba fyzick§. S takĨmto pr²padom poļ²ta napr²klad Ä 88a ods. 1 
slovensk®ho z§kona ļ. 513/1991 Zb. ObchodnĨ z§konn²k v znen² neskorġ²ch predpisov pri verejnej 
obchodnej spoloļnosti. Ak by sme mali vych§dzaŠ ļisto iba zo znenia z§kona, ģe trestn§ 
zodpovednosŠ pr§vnickĨch os¹b prech§dza na vġetkĨch pr§vnych n§stupcov tejto pr§vnickej osoby 
(ako je to treb§rs v Ļeskej republike), potom by bol moģnĨ prechod trestnej zodpovednosti 
pr§vnickej osoby na osobu fyzick¼. Pr§vo vġak nie je len s¼hrn slov koncipovanĨch do viet, ale tvor² 
prepojenĨ logickĨ celok viazanĨ na urļit® z§sady, z ktorĨch mnohĨm sa nesmie aplikaļn§ prax 
prieļiŠ. Trestn§ zodpovednosŠ fyzickĨch os¹b je v demokratickom pr§vnom ġt§te pevne 
postaven§ na z§sade individu§lnej trestnej zodpovednosti (ktor¼ definujem vyġġie), ļo 

dokladuje aj ļl. 17 ods. 2, ļl. 49 a ļl. 13 ods. 4 Đstavy slovenskej republiky ļ. 460/1992 Zb. v znen² 
neskorġ²ch predpisov ako aj ļl. 4 ods. 4, ļl. 8 ods. 2 a ļl. 39 ¼stavn®ho z§kona ļ. 23/1991 Zb., 
ktorĨm sa uv§dza Listina z§kladnĨch pr§v a slob¹d. Ustanovenie Ļl. 13. ods. 4 Đstavy SR (a 
obdobne i ļl. 4 ods. 4 Listiny z§kladnĨch pr§v a slob¹d) zakotvuje: ĂPri obmedzovan² z§kladnĨch 
pr§v a slob¹d sa mus² dbaŠ na ich podstatu a zmysel. Tak®to ustanovenia sa m¹ģu pouģiŠ len na 
ustanovenĨ cieŎ.ñ Postih za trestnĨ ļin a v¹bec konġtatovanie, ģe je osoba zodpovedn§ za trestnĨ 
ļin, je rozhodne silnĨ z§sah do z§kladnĨch ŎudskĨch pr§v a slob¹d. Z§sada individu§lnej trestnej 
zodpovednosti fyzickĨch os¹b sa vyv²jala historicky pomerne dlho, kĨm koneļne trestn® pr§vo 
dospelo k rieġeniu, ģe fyzick® osoby moģno postihovaŠ len a vĨluļne za ich trestn® ļiny. KeŅģe 
¼ļelom trestn®ho pr§va je aj napr§vaŠ p§chateŎa, Šaģko asi naprav²me fyzick¼ osobu, ktor§ trestnĨ 
ļin nesp§chala. Z ļoho ju m§me napr§vaŠ? Naproti tomu pr§vnick§ osoba sa majetkovo, 
person§lne, technologicky, know-how m¹ģe transformovaŠ do inej pr§vnickej osoby a pod inou 
Ăhlaviļkouñ Ņalej p§chaŠ trestn® ļiny.  

Preto mus²me prist¼piŠ k jednoznaļn®mu z§veru, ģe aj keŅ ģiadne z§konn® ustanovenie 
vĨslovne nevyluļuje prechod trestnej zodpovednosti pr§vnickej osoby na fyzick¼ osobu, pr§vne 
n§stupn²ctvo fyzickej osoby na trestn¼ zodpovednosŠ pr§vnickĨch os¹b je vyl¼ļen®.  

Z d¹vodov legislat²vnej ļistoty by ale bolo vhodn® v ustanoven² o pr§vnom 
n§stupn²ctve trestnej zodpovednosti pr§vnickĨch os¹b vĨslovne uviesŠ, ģe trestn§ 
zodpovednosŠ pr§vnickej osoby neprech§dza na fyzick¼ osobu. Tu sa n§m n§sledne vyn§raj¼ 

eġte dva s¼visiace probl®my.  
Po prv®, trestn§ zodpovednosŠ pr§vnickĨch os¹b prech§dza na vġetkĨch pr§vnych 

n§stupcov, teda nielen na pr§vnych n§stupcov v prvom rade, ale aj na pr§vnych n§stupcov 
v Ņalġ²ch radoch (napr. spoloļnosŠ Bistro sa rozdel² na spoloļnosti Bistro A a Bistro B, spoloļnosŠ 

                                                           
9
 Ġ§mal, P.: K pŚechodu trestn² odpovŊdnosti pr§vnick® osoby na jej² pr§vn² n§stupce. In.: Jel²nek, 

J. a kol.: Trestn² odpovŊdnost pr§vnickĨch osob v Ļesk® republice ï bilance a perspektivy. Praha: 
Leges, 2013, s. 173.  
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Bistro A sa n§sledne rozdel² na spoloļnosti Bistro A1 a Bistro A2, spoloļnosŠ Bistro B sa rozdel² na 
spoloļnosti Bistro B1 a Bistro B2, trestn§ zodpovednosŠ pr§vnickĨch os¹b tak prech§dza zo 
spoloļnosti Bistro na spoloļnosti Bistro A1, Bistro A2, Bistro B1 aj Bistro B2), ļo je nielen 
nevyhnutn® rieġenie vzhŎadom k zamedzeniu obch§dzania trestnej zodpovednosti pr§vnickĨch os¹b 
Ņalġou transform§ciou pr§vnickej osoby, ale rovnako i logick® vy¼stenie pr§vneho n§stupn²ctva, 
ktor®ho pointou je kontinu§lne pokraļovanie v pr§vach a povinnostiach, cez akĨkoŎvek postupnĨ 
poļet subjektov. Ot§zka tu znie, ak sp§cha pr§vnick§ osoba A trestnĨ ļin, jej pr§vnym n§stupcom je 
fyzick§ osoba, ale pr§vnym n§stupcom tejto fyzickej osoby v ļasti pr§v z pr§vnickej osoby A je 
pr§vnick§ osoba B, bude t§to zodpovedaŠ aj za trestnĨ ļin pr§vnickej osoby A? Teda je moģn®, ģe 
trestn§ zodpovednosŠ pr§vnickĨch os¹b neprejde na priameho pr§vneho n§stupcu (len pokiaŎ je 
fyzickou osobou), ale aģ na toho Ņalġieho? OdpoveŅ je §no.

10
 Z§konn® znenie totiģ hovor², ģe 

trestn§ zodpovednosŠ prech§dza na vġetkĨch pr§vnych n§stupcov pr§vnickej osoby, ktor§ sp§chala 
trestnĨ ļin, neurļuje, v ktorom rade m§ byŠ tento pr§vny n§stupca ani to, ģe trestn§ zodpovednosŠ 
mus² ĂpreskakovaŠñ z jedn®ho pr§vneho n§stupcu na in®ho pr§vneho n§stupcu. Trestn§ 
zodpovednosŠ pr§vnickĨch os¹b sa totiģ neviaģe na jednotlivĨch pr§vnych n§stupcov, ale na s¼bor 
pr§v, do ktorĨch t²to n§stupcovia vst¼pia. 

Po druh®, ak je fyzick§ osoba pr§vnym n§stupcom pr§vnickej osoby zodpovednej za trestnĨ 

ļin, nie je moģn® ¼ļelov® n§stupn²ctvo fyzickej osoby namiesto pr§vnickej osoby, aby sa majetkov® 
a Ņalġie vzŠahy pr§vnickej osoby vyhli trestnej zodpovednosti a n§slednej sankcii? Nuģ, tak§to 
moģnosŠ tu je. Avġak, pokiaŎ sa podar² preuk§zaŠ, ģe s¼ļasŠou pr§vneho n§stupn²ctva boli aj pr²jmy 
z trestnej ļinnosti, za splnenia Ņalġ²ch z§konnĨch podmienok prich§dza do ¼vahy takĨto 
prevod/prechod pr§v postihn¼Š ako ¼myselnĨ trestnĨ ļin legaliz§cia pr²jmov z trestnej ļinnosti podŎa 
Ä 233 TZ, alebo ako ¼myselnĨ trestnĨ ļin podielnictva podŎa Ä 231 TZ ļi dokonca ako 
nedbanlivostnĨ trestnĨ ļin podielnictva podŎa Ä 232 TZ. Teda aj keŅ samotn® pr§vne n§stupn²ctvo 
fyzickej osoby do pr§vnych vzŠahov pr§vnickej osoby nem¹ģe sp¹sobiŠ prechod trestnej 
zodpovednosti z pr§vnickej osoby na fyzick¼ osobu, ļin, ktorĨm tak®to pr§vne n§stupn²ctvo fyzick§ 
osoba vykon§, m¹ģe s§m osebe napŌŔaŠ znaky trestn®ho ļinu fyzickej osoby (napr. spoloļn²ci 
verejnej obchodnej spoloļnosti tuġia, ģe za chv²Ŏu Ăsa preval²ñ trestnĨ ļin, za ktorĨ bude zodpovedaŠ 
ich spoloļnosŠ a aby sa tomu vyhli, spoloļnosŠ zruġia a jej pr§vnym n§stupcom sa stane jeden zo 
spoloļn²kov).  
 
4 SPĎSOBUJE AK£KOōVEK PRĆVNE NĆSTUPNĉCTVO VRĆTANE BEĢNħCH 

SINGULĆRNYCH SUKCESII AJ PRĆVNE NĆSTUPNĉCTVO TRESTNEJ 
ZODPOVEDNOSTI PRĆVNICKħCH OSĎB? 

Pr§ve predmetn§ ot§zka patr² medzi najz§sadnejġie t®my v r§mci problematiky trestnej 
zodpovednosti pr§vnickĨch os¹b. PokiaŎ ide o tzv. univerz§lnu sukcesiu, rieġenie je jasn®, kaģd§ 
univerz§lna sukcesia medzi pr§vnickĨmi osobami predstavuje prechod trestnej 
zodpovednosti pr§vnickĨch os¹b. Okrem uģ spom²nan®ho zl¼ļenia, splynutia ļi rozdelenia 

pr§vnickej osoby m§ charakter univerz§lnej sukcesie (aj keŅ v skutoļnosti je to sukcesia singul§rna) 
napr²klad aj prevod podniku podŎa Ä 476 a nasl. slovensk®ho z§kona ļ. 513/1991 Zb. ObchodnĨ 
z§konn²k v znen² neskorġ²ch predpisov, pretoģe Ä 477 ods. 1 Obchodn®ho z§konn²ka vĨslovne 
urļuje, ģe na kupuj¼ceho prech§dzaj¼ vġetky pr§va a z§vªzky, na ktor® sa predaj vzŠahuje.  

Zloģitejġie je to v pr²pade singul§rnej sukcesie, pod ktor¼ m¹ģeme zahrn¼Š pr²pady od 

n§kupu obyļajnĨch spotrebnĨch vec² (napr. sada noģov, auto, ļistiace prostriedky) aģ po s¼stavu 
singul§rnych sukcesii prakticky nahr§dzaj¼cich sukcesiu univerz§lnu postupnĨmi zmluvami, ktorĨmi 
sa vstupuje do jednotlivĨch pr§v a povinnost² (napr. zmluvy, ktorĨmi sa prev§dzaj¼ pozemky, 
n§sledne zmluvy, ktorĨmi sa prev§dzaj¼ budovy na tĨchto pozemkoch postaven®, Ņalej zmluvy 
o prevode strojov®ho zariadenia v tĨchto budov§ch, Ņalej zmluvy prev§dzaj¼ce pr§va 
k technol·gi§m, ļi dokonca vstup do zml¼v, ktorĨmi sa zabezpeļuje odbyt produktov). ĂTakto ġirokĨ 
vĨklad, ktorĨ by prip¼ġŠal prechod trestnej zodpovednosti pr§vnickej osoby na vġetkĨch jej 
obchodnĨch partnerov, by ġiel nielen nad r§mec zmyslu Ä 10 ods. 1ñ (t.j. prechod trestnej 
zodpovednosti na pr§vnych n§stupcov) Ăale bol by v rozpore i zo z§sadou subsidiarity trestnej 
represie a zo z§sadou proporcionality vo vzŠahu ku konaniu takĨch obchodnĨch partnerov a ich 
nadvªzuj¼cej trestnopr§vnej zodpovednosti. Tento ġirokĨ vĨklad by potom zrejme prip¼ġŠal 
i poŔatie, ģe keŅ tak§ osoba, ktor§ ako bezprostrednĨ pr§vny n§stupca pr§vnickej osoby vo vzŠahu 
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 K tomu tieģ porovnaj:  Ġ§mal, P. a kol.: Trestn² odpovŊdnost pr§vnickĨch osob. Koment§Ś. 1. 
Vyd§n². Praha: C. H. Beck, 2012, s. 255.  
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k jednotlivej majetkovej hodnote alebo dlhu by Ņalej s Ŕou disponovala alebo by ho inak previedla 
na Ņalġiu osobu, bola by t§to Ņalġia osoba tieģ pr§vnym n§stupcom p¹vodnej trestne zodpovednej 
pr§vnickej osoby. Tak®to poŔatie by podŎa n§ġho n§zoru viedlo k absurdnĨm z§verom, a preto je 
treba ho odmietnuŠ.ñ

 11
 

Preto pri rozhodovan², ļi urļit§ singul§rna sukcesia alebo s¼bor singul§rnych sukcesii 
sp¹sobuje pr§vne n§stupn²ctvo trestnej zodpovednosti pr§vnickĨch os¹b alebo nie, je vģdy nutn® 
zv§ģiŠ okolnosti konkr®tneho pr²padu. AkĨmi ¼vahami sa maj¼ org§ny ļinn® v trestnom konan² a s¼d 
riadiŠ a ak¼ pr§vnu ¼pravu k tomu moģno pouģiŠ, uv§dzam v z§vere tohto pr²spevku.   
 
5 MĆ NEKRIMINĆLNA PRĆVNICKĆ OSOBA, KTORĆ DOBROMYSEōNE PREVZALA 

ZĆV ZKY PRĆVNICKEJ OSOBY ZODPOVEDNEJ ZA TRESTNħ ĻIN PYKAş ZA JEJ 
TRESTNħ ĻIN? 

PochopiteŎne, aj toto je ot§zka, ktor§ pri rieġen² pr§vneho n§stupn²ctva trestnej 
zodpovednosti pr§vnickĨch os¹b Ăned§ sp§vaŠñ ģiadnemu poctiv®mu pr§vnikovi. Na jednej strane, 
pr§vne n§stupn²ctvo trestnej zodpovednosti pr§vnickĨch os¹b je n§strojom na to, aby sa trestn§ 
zodpovednosŠ pr§vnickĨch os¹b neobch§dzala, ale naopak, aby bola uplatniteŎn§ v praxi.  Na 
druhej strane, ļo ak pr²de k sp§chaniu z§vaģn®ho trestn®ho ļinu alebo dokonca viacerĨch 
z§vaģnĨch trestnĨch ļinov, ale ich n§sledky sa prejavia nesk¹r a medzitĨm bude t§to pr§vnick§ 
osoba vļlenen§ do inej, nekrimin§lnej pr§vnickej osoby? Situ§cia by bola eġte zauj²mavejġia, ak by 
n§stupn²cka pr§vnick§ osoba prevzala p¹vodn¼ pr§vnick¼ osobu prakticky preto, aby zachr§nila jej 
podniky, pr²padne zamestnanosŠ v regi·ne. A eġte zauj²mavejġia by t§to situ§cia bola, ak by 
n§stupn²ckou pr§vnickou osobou bola veŎk§, vĨznamn§ pr§vnick§ osoba, ktor§ pohlt² mal¼ 
krimin§lnu pr§vnick¼ osobu avġak bez Ņalġej amb²cie p§chaŠ trestn® ļiny? Zoberme si ako pr²klad 
¼mrtie stoviek Ŏud² prejavuj¼ce sa aģ po pol roku od poģitia z§vadn®ho nealkoholick®ho n§poja, 
ktor®ho vĨrobcu k¼pi a pohlt² nadn§rodn§ spoloļnosŠ, napr²klad Coca-Cola, ktor§ navyġe zaļne 
konsolid§ciu danej vĨroby. 

Ako rieġenie sa jav² vĨslovn® ustanovenie presne urļuj¼ce, v akĨch pr²padoch trestn§ 
zodpovednosŠ pr§vnickĨch os¹b na pr§vneho n§stupcu neprech§dza. V skutoļnosti to vġak nie je 
rieġenie, pretoģe po prv®, legislat²vne exaktne urļiŠ hranicu, kedy eġte trestn§ zodpovednosŠ 
prech§dza a kedy uģ nie, by bolo obrovskĨm probl®mom a po druh®, m¹ģu sa vyskytovaŠ aj tak® 
pr²pady, kedy vĨznamn§ pr§vnick§ osoba inkorporuje m§lo vĨznamn¼ pr§vnick¼ osobu a pritom jej 
nevad², ģe menej vĨznamn§ osoba p§chala trestn¼ ļinnosŠ, pr²padne ju prevezme za ¼ļelom 
pokraļovania v p§chan² trestnej ļinnosti.  

Rieġen²m nie je ani tak§ pr§vna ¼prava, ktor§ by ustanovovala, ģe o pr§vne n§stupn²ctvo 
trestnej zodpovednosti pr§vnickĨch os¹b ide iba vtedy, keŅ pr§vny n§stupca vedel alebo mohol 
vedieŠ, ģe p¹vodn§ pr§vnick§ osoba sa dopustila trestn®ho ļinu, pretoģe dokazovanie takejto 
skutoļnosti by v praxi bolo zjavne pr²liġ zloģit® a sp¹sobilo by nefunkļnosŠ inġtit¼tu pr§vneho 
n§stupn²ctva trestnej zodpovednosti pr§vnickĨch os¹b.

 12
 

Nuģ, aj v takĨchto pr²padoch pri rozhodovan², ļi si urļit§ sukcesia z§roveŔ Ăzasl¼ģiñ aj 
prechod trestnej zodpovednosti pr§vnickĨch os¹b, je nutn® zv§ģiŠ okolnosti konkr®tneho pr²padu. 
AkĨmi ¼vahami sa m¹ģu org§ny ļinn® v trestnom konan² a s¼d riadiŠ a ak¼ pr§vnu ¼pravu k tomu 
moģno pouģiŠ, uv§dzam v z§vere tohto pr²spevku.  

  
 

6 ZĆVER 

Pr§vne ¼pravy, ktor® formuluj¼ prechod trestnej zodpovednosti pr§vnickĨch os¹b na 
vġetkĨch pr§vnych n§stupcov nutne z§roveŔ obsahuj¼ ustanovenia, ktor® umoģŔuj¼ tak¼to v z§sade 
tvrd¼ pr§vnu normu korigovaŠ. Napr²klad v ļeskom z§kone o trestn² odpovŊdnosti pr§vnickĨch osob 
a Ś²zen² proti nim je takĨto korekt²v obsahom Ä 10 ods. 2:  ĂPŚeġla-li trestn² odpovŊdnost podle 
odstavce 1 na v²ce pr§vn²ch n§stupcŢ pr§vnick® osoby, pŚihl®dne soud pŚi rozhodov§n² o druhu a 
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 Ġ§mal, P. a kol.: Trestn² odpovŊdnost pr§vnickĨch osob. Koment§Ś. 1. Vyd§n². Praha: C. H. Beck, 
2012, s. 254.  
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 Zrejme to bol d¹vod, preļo napokon bola tak§to pr§vna ¼prava odmietnut§ v Ļeskej republike. 
Naproti tomu task®to rieġenie pr§vneho n§stupn²ctva trestnej zodpovednosti pr§vnickĨch os¹b 
n§jdeme v Slovinsku. K tomu bliģġie pozri:  Ġ§mal, P.: K pŚechodu trestn² odpovŊdnosti pr§vnick® 
osoby na jej² pr§vn² n§stupce. In.: Jel²nek, J. a kol.: Trestn² odpovŊdnost pr§vnickĨch osob v Ļesk® 
republice ï bilance a perspektivy. Praha: Leges, 2013, s. 177. 
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vĨmŊŚe trestu nebo ochrann®ho opatŚen² i k tomu, v jak®m rozsahu na kaģd®ho z nich pŚeġly 
vĨnosy, uģitky a jin® vĨhody ze sp§chan®ho trestn®ho ļinu, pŚ²padnŊ i k tomu, v jak®m rozsahu 
kterĨkoli z nich pokraļuje v ļinnosti, v souvislosti s n²ģ byl sp§ch§n trestnĨ ļin.ñ Toto ustanovenie 
predstavuje veŎmi dobre formulovanĨ a spr§vny korekt²v, ktorĨ uklad§ s¼du povinnosŠ zvaģovaŠ 
konkr®tne okolnosti pr§vneho n§stupn²ctva trestnej zodpovednosti pr§vnickĨch os¹b pri 
rozhodovan² o druhu trestu a jeho vĨmery. A tu je ten probl®m. Korekt²v sa vzŠahuje iba na 
rozhodovanie o treste, nie na urļenie, ļi je n§stupn²cka pr§vnick§ osoba zodpovedn§ za trestnĨ ļin 
alebo nie. PodŎa formul§cie v ļeskom z§kone pr§vnym n§stupn²ctvom prosto prech§dza aj trestn§ 
zodpovednosŠ pr§vnickĨch os¹b. Preto konġtatovanie pri singul§rnej sukcesii, ģe trestn§ 
zodpovednosŠ pr§vnickĨch os¹b neprech§dza za urļitĨch uģ sk¹r zmienenĨch okolnost² na 
pr§vneho n§stupcu, od¹vodnen® poģiadavkou subsidiarity trestnej represie, je s²ce moģn® aj 
nevyhnutn®, omnoho diskutabilnejġie a podŎa m¹jho n§zoru dokonca nemoģn® je obdobn® 
konġtatovanie v pr²pade univerz§lnej sukcesie, ktor§ sa vzŠahuje na pr§vne n§stupn²ctvo seri·znej 
nekrimin§lnej pr§vnickej osoby do postavenia p¹vodnej trestne zodpovednej pr§vnickej osoby.  

TakĨto pr§vny stav nepovaģujem za vhodnĨ. ObdobnĨm sp¹sobom sa pl§nuje formulovaŠ aj 
pripravovan§ slovensk§ pr§vna ¼prava. Osobne som do nej navrhol doplnenie, ktor® by 
sp¹sobovalo neprejdenie trestnej zodpovednosti pr§vnickej osoby na konkr®tneho n§stupcu a to 
alternat²vne vzhŎadom na: 

a) rozsah a vĨznam pr§vneho n§stupn²ctva (napr. trestn§ zodpovednosŠ neprejde, ak 
nekrimin§lna spoloļnosŠ s roļnĨm obratom 200 000 000 eur. pohlt² spoloļnosŠ s roļnĨm 
obratom 100 000 eur), 

b) doterajġiu ļinnosŠ a povesŠ pr§vneho n§stupcu (napr. trestn§ zodpovednosŠ neprejde, ak 
zaveden§ dobromyseŎn§ cirkev vst¼pi do pr§v po krimin§lnej n§boģenskej spoloļnosti, aby 
t§to cirkev s dobrou povesŠou viedla detskĨ domov po krimin§lnej n§boģenskej 
spoloļnosti), alebo 

c)  okolnosti pr§vneho n§stupn²ctva (napr. trestn§ zodpovednosŠ neprejde, ak evidentne 
dobromyseŎn§ spoloļnosŠ k¼pi podnik, aby zachr§nila zamestnanosŠ v regi·ne).  
Pritom ak by rozhoduj¼ci org§n dospel k z§veru, ģe vzhŎadom na uveden® okolnosti 

pr§vneho n§stupn²ctva by bol prechod trestnej zodpovednosti pr§vnickej osoby neprimerane pr²sny, 
trestn§ zodpovednosŠ by na konkr®tneho n§stupcu prosto nepreġla (predmetn® okolnosti by mali 
byŠ zvaģovan® bez ohŎadu na vĨslovn¼ existenciu takejto pr§vnej ¼pravy pri posudzovan² 
singul§rnych sukcesii ï k d¹vodom viŅ. vyġġie). 

Uveden® myġlienky by mohli byŠ legislat²vne vyjadren® nasledovne: ĂTrestn§ zodpovednosŠ 
podŎa odseku 1 neprejde na pr§vneho n§stupcu, ak je to vzhŎadom na rozsah a vĨznam pr§vneho 
n§stupn²ctva alebo vzhŎadom na doterajġiu ļinnosŠ a povesŠ pr§vneho n§stupcu alebo vzhŎadom na 
okolnosti pr§vneho n§stupn²ctva neprimerane pr²sne.ñ  

Ćno, mnou navrhovan® rieġenie poskytuje priestor pre svojv¹Ŏu i korupciu org§nov ļinnĨch 
v trestnom konan² a s¼dov. To ale nie je probl®m navrhovanej pr§vnej ¼pravy, ale probl®m 
fungovania ġt§tu a spoloļnosti v¹bec. Ak z dlhodob®ho hŎadiska nedok§ģeme zabezpeļiŠ d¹veru 
v str§ģcov z§konnosti, potom radġej pusŠme z r¼k z§kony, zoberme do nich guŎomety a keŅ n§m 
raz d¹jdu n§boje, pretoģe uģ ich nebude maŠ kto vyrobiŠ, chyŠme sa kyjov, len sa potom neļudujme, 
kam sme sa to dopracovali. 
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Abstract: In many occasions, such values emerge as the goals of criminal procedures that are in a 

strained relation with each other and hard to reconcile. As an example, one can mention the notions 
of justice, legal security or legal peace. The society has a good reason to assume that a definitive 
judgment suits the requirements of justice. This is represented by the legal theorem of ñRes iudicata 
pro veritate habetur,ò that is, a definitive judgment must be held just. If we accept that, based on its 
structure, the procedure has a defined end-point, then the procedure ends permanently with the 
arrival of a procedural event, as the ideal goal could not be reached otherwise. The criminal 
procedure, as a dynamically moving process that evolves toward a goal, can be hardly imagined 
without an end-point, provided that it is not a perpetuum mobile. There is a common agreement in 
the question of legal force that legal force itself protects from the insecurity of endless legal 
relations. Its task is to secure the legal relations in the future, and to have that effect which has a 
significance beyond the given procedure, and which is usually referred to with the sentence ñNe bis 
in idem.ò 
 
Key words: legal force, criminal procedure, legal security 
 

 
1 INTRODUCTION, THE SIGNIFICANCE OF LEGAL FORCE 

In many occasions, such values emerge as the goals of criminal procedures that are in a 
strained relation with each other and hard to reconcile. As an example, one can mention the notions 
of justice, legal security or legal peace. The society has a good reason to assume that a definitive 
judgment suits the requirements of justice. This is represented by the legal theorem of òRes iudicata 
pro veritate habeturò, that is, a definitive judgment must be held just.

1
 If we accept that, based on its 

structure, the procedure has a defined end-point, then the procedure ends permanently with the 
arrival of a procedural event, as the ideal goal could not be reached otherwise. The criminal 
procedure, as a dynamically moving process that evolves toward a goal, can be hardly imagined 
without an end-point, provided that it is not a perpetuum mobile. There is a common agreement in 
the question of legal force that legal force itself protects from the insecurity of endless legal 
relations. Its task is to secure the legal relations in the future, and to have that effect which has a 
significance beyond the given procedure, and which is usually referred to with the sentence òne bis 
in idemò.

2
 

Legal force assures the stability of law and order, and the validation of the will of the state 
and the laws. If there were a possibility to unrestrictedly question the criminal judgment of courts, it 
would undermine the validity of the will of the state and the laws, the faith in legal security and would 
make the point in the procedures of governmental bodies doubtful.

3
 

In valid criminal law, questions of legal force arise during secondary procedure, tertiary 
procedure, repeat procedure, during exceptional legal remedy or even during investigation. It has 
connection points with other legal branches and has international relations. It raises many important 
theoretical and practical questions, but the topic is relatively uncommon in the special literature of 
Hungary. The valid rules of court discuss the questions of legal force in few instances, in an 
incoherent, unsystematic, and sometimes contradictory manner, the result of which is that the 
judgmental practice is far from being uniform either. The law of criminal procedure does not even 
define the exact notion of legal force.  

                                                           
1
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2
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3
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A scientific research of legal force preceded the writing of this essay, and the goals of this 
research may be defined by its reasons and the preliminary assumptions, as it is a fundamental task 
to unfold, validate or weaken these questions with scientific means. In the analyzed topic, my goals 
are to draw well-grounded theoretical and practical conclusions, and to shape suggestions that can 
be used in both the scientific research of legal force and during legal practice.

4
 

 
2 THE INSTITUTE OF LEGAL FORCE 

The theoretical basis for the institution of legal force can be supported in many ways. We 
may say that legal force is such a notion extending over every branch of law, which is not necessary 
to be defined again and again by the legislator in every procedural law, since the decisions of 
authority are being validated through an obligatory force without a separate in-trial act. According to 
another approach, particular laws must (or should) define the notion, scope and reach of legal force, 
and at which decisions does it become valid, as because of the differences between the proceeding 
authorities and their decisions, we cannot say that they contain the capacity of legal force per se. 
Actually, the law of criminal procedure in force is situated between the two extremes, as it declares 
when certain decisions can become legally binding, but it does not clearly contain, what these 
decisions are, nor what kind of effects are allocated to the legal force, nor what the differences are 
by the particular forms of decision. 

It is not possible to provide a unified definition of legal force, as the notions of legal force 
regarding clinching and simple, appealable, non-clinching decisions are different. We can break 
down each of these two categories of legal force to two further categories (material or formal), which 
provide together the definition for the given main category (clinching or non-clinching). 

The legal force of the clinching decisions represents the final, irreversible decision about the 
demand of penal law, which decision is a guideline and undeniably binding for all, and cannot be 
attacked with an ordinary appeal. Irreversibility is not a part, but only a prerequisite for the legal 
force of clinching decisions, but such a decision is only executable, if it has legal force as a 
prerequisite. It should also be noted, that the notion of the clinching decision of the court in force is 
equal to the primary, secondary and tertiary decision in the given case combined, and their joint 
contents add up to provide the final decision of the court. 

The legal force of other decisions with the capacity to have legal force defines a decision 
which is final, irreversible, a guideline for all, obligatory (independent of executability) and cannot be 
attacked with an appeal. Furthermore, there are the decisions with formal legal force, the legal force 
of which stands only for not being appealable. 

Material legal force means that a valid decision can only be made about the factual and legal 
basis of criminal responsibility by the court that is entitled and obligated to do it, that is, only the 
court has a right during criminal procedure to decide whether there was a crime or not, and if yes, 
who committed it. This serves as a guideline also when another authority has already made a 
decision in the case about part or the whole of the statement of facts underlying criminal 
responsibility. In relation to this, the question of material legal force can only regard the constituted 
charge and the act in consideration, when the court makes a permanent decision about the demand 
of penal law, in the framework of the substantive judging of the act that became the object of 
prosecution. 

The sentence òne bis in idemò is valid for each and every decision bearing a material legal 
force, while it is not valid or only valid in a stricter sense for decisions with a formal legal force. Such 
decisions are for example the ones deciding about the ordering of compulsive measures at any 
stage of the procedure, or the warrants establishing the lack of scope and ordering remittal.

5
 

Those verdicts and decisive warrants are able to have legal force, which contain the 
substantive decision. This thought manifests in the supposition, that all those decisions should be 
able to have material legal force which finally and fully determine the outcome in a procedure, and 
which are committed to the valid state demand of penal law in a finalizing way. In case of formal 
decisions which are about a surmountable obstacle or a minor question, this is not the case. A 
decision regarding compulsive measures ï for example, taking someone into custody ï does not 

                                                           
4
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5
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regulate legal relations irrevocably; it can be made contentious in a procedure without exceptional 
appeal, it does not bind the court and it has no òne bis idemò effect. 

Formal legal force means, according to the definition used in the widest sense, the notion of 
formal legal force means that no appeal can be handed in against the decision, thus, the decision 
has a characteristic of not being challengeable with a normal appeal. 
 
3 EFFECTS OF THE LEGAL FORCE OF CLINCHING DECISIONS 
 
3.1 Binding force and legal force 

Decisions and provisions of authorities usually have binding force, which means that those 
subordinated to authorities ï especially the individuals concerned and interested ï must adjust 
themselves to the decisions of authority, as these decisions specify and validate obligations for 
them. On the other hand, until the given decision or provision is modified, the proceeding authority 
itself has to adjust to it and fulfill it as an obligation. This is the simple or internal binding force.

6
 

The institution of legal force, compared to the simple binding force, has significantly more 
power, as in case of it being put into legal force, the proceeding authorities make a final decision, 
they are necessarily bound to it and cannot make any modifications, cannot leave it out of 
consideration. Also, the decisions put into legal force are irreversible and unconditional standards 
not only for the individuals or functionaries participating in the case, but for every other citizen and 
authority as well, which is the so called compound binding force. 
 
3.2 The invariability of the decisions 

Invariability means that no authority is entitled to modify the decision at all. 
 

3.3 The binding force 

The criminal sentence orders the legal status of the convict as obligatory for everyone. The 
sentence is obligatory for everyone it refers to. The decision establishes legal relations, those who 
become entitled or obliged as a result of those, have to exercise their rights or fulfill their obligations 
accordingly.

7
 But the criminal sentence is valid in regard of others as well, since finding someone 

guilty or innocent decides the legal status of the accused for those as well, who are not participating 
in the criminal procedure, e.g. the right to elect, or relations of labor law. 

 
3.4 Executability 

A well-known standpoint is that the material legal force, the finality of the enforcement of 
criminal law manifests itself best in the executability of a decision. But this can only be true in a very 
narrow sense, when the court deals out executable punishment in its verdict after finding someone 
guilty. The binding force undoubtedly implies execution as well. 

Certain provisions do not have to be executed. Such is the legal force of an acquittal, if there 
are no other provisions, for example, about seizure. But legal force has a binding force even when 
lacking executability. 

 
3.5 Proving force 

A decision in force unambiguously proves as a notarial document, whether there was a crime 
or not, and if yes, who committed it. The verdict appears in the form of a notarial document. In this 
sense can we talk about the proving force of the decision, and in another sense, where we consider 
what kind of proving force does the statement of facts included in the decision have. 

 
3.6 Principle of òne bis in idemò 

No new procedure can be initiated against the accused, about whose criminal responsibility 
the court already had a valid decision, because the act had been considered with a decision in 
force. Considering the obstacles of a procedure, we can see in the particular procedural states and 
regarding the conditions of abolishing decisions that if a valid decision already exists about the 

                                                           
6
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criminal responsibility of the same accused in the same act of crime, it has to be taken into 
consideration. 

In general, the principle of ne bis in idem applies only to decisions issued within the 
jurisdiction of one state, but it is also possible that a person is convicted for the same offence in 
several states, if the international treaty does not exclude that.

8
 In the European Union the European 

Court of Justice stating that the relevant criterion of the principle is the consistency of the material 
acts.

 9
 
The principle of ne bis in idem may arouse many questions. It can be examined even in 

connection with border cross environment pollution, when the court decision of one state may 
exclude the procedure in an other state.

10
 

 
4 THE LEGAL FORCE OF CLINCHING AND NON-CLINCHING DECISIONS 

Decisions may be sorted into different groups. Based on the nature of their legal force, we 
can make a distinction between clinching and non-clinching decisions. Clinching and non-clinching 
decisions can both take the form of judgment and order. Non-clinching decisions can be divided into 
appealable and non-appealable decisions. Non-appealable and non-clinching decisions can 
sometimes not only have formal legal force (being non-appealable), but also material legal force 
regarding the partial question concerned in the decision, and they can sometimes include orders, 
the legal force of which can only be considered in connection with being non-appealable. The other 
large group of non-clinching decisions includes those not having any effects of legal force, because 
they do not even have formal legal force. So mentioning òlegal forceò in a general sense can be 
misleading, as there are differences between the legal forces of the decisions above. The clinching 
decisions can have both material and formal legal force. If they become legally binding, all the 
effects belonging to the so called òmatter judgedò raise to validity. The ability of clinching decisions 
to become legally binding is full. With its clinching decision, the court decides about the prosecution 
and takes a stand on the main question of penal law, namely, on finding the accused guilty or not, 
and delivers a final verdict about the criminal responsibility and the use of jurisdiction. 

Only those decisions can be considered non-clinching, in which the court makes a decision 
about the legal prosecution following a court procedure conducted according to the rules of the law 
of criminal procedure. That is, a decision, which either establishes the criminal responsibility of the 
accused or acquits them, and which is legally binding for every participant, and is made upon the 
merits of the case, or an order that dismisses the procedure. The clinching decision results in a so 
called òres iudicataò, that is, no new criminal procedure can be initiated for the same crime ï except 
for special appeal. 

Clinching decisions are judgments, orders made without taking the hearing into 
consideration, and orders containing summary conviction and dismissal of procedure. The dismissal 
of procedure has a much greater significance in penal cases than the order dismissing the case in a 
civil procedure, since in a civil procedure, this decision usually does not result in a òmatter judgedò or 
òres iudicataò. However, in penal cases, the order of the court dismissing the procedure is in many 
ways equivalent in its effects to an acquitting decision. It is a clinching decision, which closes the 
criminal procedure when coming into effect, and rules out its continuation or restart. 
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Clinching decisions are the reversing judgments of the secondary procedure and the 
affirmative order. Besides invalidating the decision, the dismissal of the procedure is also an order 
which is a clinching decision, that is, it has legal force, and results in the final closure of the case. 
However, the clinching nature of the decision is not connected to the invalidation, but rather to the 
dismissal.  

Non-clinching decisions do not regard directly the prosecution, but intermediate questions 
that arise during the criminal procedure, so the application of penal law is out of their scope. In my 
opinion, it can happen with certain non-clinching decisions that the final verdict in an intermediate 
question may acquire material legal force. A non-clinching decision does not mean the final closure 
of the procedure; the court does not take a stand with it based upon the merits of the case, but 
decides on other minor questions e.g. forced measures, remittal, measures of organization of 
procedure etc. It does not decide about the main question of penal law, and does not provide a final 
closure for the initiated criminal procedure. 
 
5 THE LEGAL FORCE OF THE DECISIONS OF THE INVESTIGATING AUTHORITY 

AND THE PROSECUTOR 

Since the Code of Criminal Procedure of 1896, legal literature in Hungary is uniform in that 
the effects of legal force can only be connected to the decisions of the court. This reflects the 
jurisdictional monopoly that the courts have been entitled with. 

There is no doubt either in the practice of the Hungarian Constitutional Court about that 
among the decisions of the authorities taking part in a criminal procedure, only the decisions of the 
court have the effect of legal force.

11
 Banning duplicate procedures against the same person 

because of the same crime can only become valid if there is a legally binding court decision about it. 
The refusal or the dismissal of the investigation is not a barrier for a new investigation or a later 
continuation of the procedure. 
 
6 THE ABATEMENT OF LEGAL FORCE 

The question of abating or annulling legal force inevitably implies the analysis of the conflict 
between legal security and the truth. The easier it is to abate legal force, the smaller legal security 
is. Many serious arguments support the legal security and the final legal peace, stopping the cases 
from being investigated further, and preventing the harassment of the parties involved. On the other 
hand, however, the exaggerated respect and the unreal overrating of legal force can result in such 
decisions staying valid that are false or totally oppose reality. The Law XIX. of 1998 about 
Hungarian criminal procedure secures many ways for abating legal force, like the exceptional 
appeals (rescinding of judgment and review), special procedures, request for verification and 
appeal, as the prerequisite for the so called abatement of partial legal force in regard of a standard 
legal remedy. Besides, legal science is familiar with the notion of absolute nullity. Legal science has 
been namely aware of the possibility for a long time now that a decision may contain such an 
obvious malpractice, that its nullity can be established without any particular legal proceedings ï in 
such cases we are not even talking about the abatement of legal force, as legal force has not even 
been established yet. 

The unveiling, or establishment of truth, as a goal and task of the criminal procedure, relates 
to criminal judgment usually as an axiom, an unquestionable statement, as a basic fact. We 
presume that the proving force of a valid judgment as a notarial document unambiguously proves if 
there was a crime and who the perpetrator was. The statement of fact from a valid judgment in an 
ideal case should contain the real facts, accompanied by a just punishment after the establishment 
of culpability, which punishment is being laid on by the court based on just laws, in an even more 
ideal scenario. òWe expect the criminal procedure to establish truth regarding a certain event in the 
past, irrespectively of the system of the procedure itself and the nature of the truth targeted.ò

12
 

 
7 SECURITY OF RIGHTS, TRUTHFUL DECISION, POSSIBILITIES BEYOND 

RESOLVING LEGAL FORCE 

The fundamental goal of all the great historical systems of criminal procedure is to reveal the 
truth. But there are large differences in the means and methods of searching for the truth. Both the 
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unprofessional and the expert public opinion can consider the decision bearing procedural truth 
false, appalling and as a judicial murder, if it turns out subsequently that the court established false 
statement of facts. The legal force of the decision bearing material truth can also be resolved along 
the lines of the values of an opposing procedural truth. The possibilities and commitments secured 
by law are leaving not only the public opinion, but also the special literature dissatisfied. It seems 
that, in spite of the limitations of the court in knowing reality being an indisputable fact, following an 
acquitting decision either in the rescinding procedure after a òjudgmental mistakeò regarding an 
innocent or unverifiable case, or after a longer custody, nobody is enthusiastic about the jurisdiction 
being constitutional and treating the revelation of material truth as a value without protecting 
desperately its own prestige, or about the triumph of the procedural truth against the material one, 
but they are demanding impeachment, self-examination and pointing out the lack of the proper 
investigation of reasons. It is worth revealing the road that lead to mistakes, to try and initiate 
changes that may convince society that jurisdiction does everything in its power in order to minimize 
the possibility of mistakes. In fact, legal science of today explored criminal procedure widely for the 
possibilities of mistakes that can unfortunately cause unjust and difficult problems in certain cases. It 
is obvious however that it would not be unnecessary to carefully examine the procedures of trial-
renewal from the viewpoint of courts as well, in order to minimize the occurrence of similar cases, 
and the appropriate (not scandal-oriented) communication of these examinations can only help the 
public to accept and understand court decisions.      
 
 
8 CLOSING REMARKS 

It can be stated on the whole that legal security is a fundamental and indispensable element 
of a legal state, and this makes it an obligation for the state ï and primarily, for the legislator ï to 
secure that law as a whole, its branches and the particular rules of law are all clear, obvious, their 
function calculable and foreseeable for the addressee of the norm itself. Unconstitutionality based 
on the violation of clarity of the norm may be established when the rulings are not interpretable for 
the legislator, or they can be misinterpreted and, as a result of this, the effect of the norm creates an 
unpredictable, unforeseeable situation for the addressees, or the all too general wording of the norm 
gives way to subjective, wanton jurisdiction. This statement can be established because of the lack 
of an unambiguous definition of legal force, and that is why we must create a more precise, more 
obvious definition for legal force in the law of criminal procedure. 
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SPECIFIKA DOKAZOVĆNĉ HOSPODĆřSK£ KRIMINALITY 
PĆCHAN£ PRĆVNICKħMI OSOBAMI1 

 
Marek Fryġt§k

2
 

  
Masarykova univerzita, Pr§vnick§ fakulta  

 
  

Od 1. 1. 2012 nabyl ¼ļinnosti z§kon o trestn² odpovŊdnosti pr§vnickĨch osob.
3
 Trestn² 

odpovŊdnost pr§vnickĨch osob a argumenty pro ļi proti jej²mu zaveden² pŚedstavuj² ot§zku, o kter® 
bylo jiģ mnoh® naps§no a kter§ vyvol§v§ Śadu rŢznorodĨch polemik,

4
  kter® vġak nejsou pŚedmŊtem 

m®ho zamyġlen².   
V Ä 7 ZTOPO je uveden taxativn²ch vĨļet trestnĨch ļinŢ, kterĨch se mŢģe pr§vnick§ osoba 

dopustit. Z uveden®ho vyļtu je zŚejm®, ģe podstatnou vŊtġinu z nich lze podŚadit pod hospod§Śskou 
kriminalitu, protoģe pr§vŊ tato byla jedn²m z praktickĨch dŢvodŢ, proļ k zaveden² trestn² 
odpovŊdnosti pr§vnickĨch osob doġlo, pominu-li v tomto okamģiku evropsk® a mezin§rodn² z§vazky, 
kter® Ļesk§ republika ve vztahu k n² mŊla

5
.  

Pro vŊtġinu skutkovĨch podstat spadaj²c²ch do hospod§Śsk® kriminality je charakteristick§ 
jejich ¼zk§ n§vaznost na Śadu norem mimotrestn²ch nebo to, ģe obsahuj² urļitĨ normativn² znak, 
jehoģ obsah je nutn® podle tŊchto norem vykl§dat. PŚi vyuģit² principu trestn²ho pr§va jako ultima 
racio plat², ģe trestn² odpovŊdnosti a sankce stanoven® trestn²m pr§vem se uplatn² teprve v pŚ²padŊ, 
kdy sankce stanoven® tŊmito mimotrestn²mi normami jsou nedostaļuj²c². To samozŚejmŊ 
nevyluļuje, ģe oboj² sankce mohou existovat vedle sebe spoleļnŊ.  

Je zŚejm®, ģe existence takov®ho pr§vn² ¼pravy klade v poļ§tku trestn²ho Ś²zen², kdy doch§z² 
k odhalov§n² a dokazov§n² tŊchto trestnĨch ļinŢ, vysok® poģadavky na policejn² org§n. Ten je 
nucen nejen detailnŊ se sezn§mit s obsahem tŊchto norem, respektive s pr§vn² ¼pravou dan® 
problematiky mimo reģim trestn²ho pr§va, ale t®to pr§vn² ¼pravŊ by mŊl takt®ģ porozumŊt a bĨt 
schopen ji aplikovat na konkr®tn² pŚ²pady.  

Ve sv®m pŚ²spŊvku se chci na trestn² odpovŊdnost pr§vnickĨch osob pod²vat pr§vŊ 
z pohledu praktickĨch zkuġenost² a postŚehŢ praxe a zamyslet se nad jedn²m vybranĨm specifikem 
dokazov§n² hospod§Śsk® kriminality, kter§ je pr§vnickĨmi osobami p§ch§na, a t²m je na profesn² a 
odborn§ ¼roveŔ policejn²ho org§nu, kter® lze vn²mat v rŢznĨch souvislostech a z rŢzn®ho ¼hlu 
pohledu.  DŢvod je velmi prostĨ.  

Jestliģe totiģ dojde pŚi vyġetŚov§n² k procesn²m pochyben²m, mnohdy je v dalġ²ch stadi²ch 
trestn²ho Ś²zen² jejich odstranŊn² znaļnŊ obt²ģn® nebo zcela nere§ln®. Kvalita proveden®ho 
vyġetŚov§n² do znaļn® m²ry ovlivn² prŢbŊh a ¼spŊġnost dokazov§n² v hlavn²m l²ļen² a t²m i jeho 
vĨsledek.  Teprve v hlavn²m l²ļen² se v pln® nahotŊ uk§ģe, jak kvalitnŊ policejn² org§n postupoval a 
zda dodrģel vġechny z§konem stanoven® postupy. T²m vġ²m policejn² org§n nespornŊ ovlivŔuje 
¼spŊġnost a celkovou efektivnost trestn²ho Ś²zen².  

Pokud se pod²v§me do zpr§v o ļinnosti st§tn²ho zastupitelstv² Ļesk® republiky za obdob² let 

                                                           
1
 UvedenĨ pŚ²spŊvek byl zpracov§n za podpory Grantov® agentury Ļesk® republiky, projekt ļ. 
GA408/12/0163, Dokazov§n² v pŚ²pravn®m Ś²zen². 
2
 Autor je docentem katedry trestn²ho pr§va Pr§vnick® fakulty Masarykovy univerzity v BrnŊ. 

V letech 1997-2009 pŢsobil u Policie Ļesk® republiky.  
3
 Z§kon ļ. 415/2011 Sb., o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim, d§le jen 
ĂZTOPOñ nebo Ăz§kon o trestn² odpovŊdnosti pr§vnickĨch osobñ 
4
 V t® souvislosti odkazuji zejm®na na sborn²k z mezin§rodn² konference Dny pr§va 2008 a 
pŚ²spŊvky v nŊm obsaģen®, kter® se tematicky tĨkaj² pr§vŊ trestn² odpovŊdnosti pr§vnickĨch osob a 
jeģ jsou bl²ģe dostupn® na http://www.law.muni.cz/sborniky/dp08/files/8trest.html (Citov§no 29. 9. 
2013) nebo Jel²nek, J. a kol. Trestn² odpovŊdnost pr§vnickĨch osob v Ļesk® republice - bilance a 
perspektivy. Praha: Nakladatelstv² Leges, 2013, 392 s.  
5
 Ve vztahu k nim bl²ģe srovnej Fryġt§k,  M. Does the Czech Republic Need Criminal Liability of 

Legal Persons? In: Journal of Criminal Law and Public Prosecution, London: SCS Science Centrum, 
2011, roļ. 2, ļ. 1, s. 18-22. 

http://www.law.muni.cz/sborniky/dp08/files/8trest.html
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2006 aģ 2012,
6
 tak v nich najdeme opakovanou zm²nku o person§ln² obmŊnŊ u Policie Ļesk® 

republiky a s t²m souvisej²c² nedostatek kvalifikovanĨch policistŢ v r§mci jednotlivĨch ¼tvar; ĂPolicie 
velmi obt²ģnŊ pŚekon§v§ vnitŚn² probl®my spojen® se zmŊnami v organizaci, s odchodem zkuġenĨch 
policistŢ a person§ln² neobsazenost², coģ se ovġem projevuje nejen v poļtech, ale tak® v odbornosti 
a ve zkuġenostech novĨch policistŢ.ñ

7
  

 

Jednou z moģnost², jak zvĨġit efektivitu dokazov§n² hospod§Śsk® kriminality, ale ve sv® 
podstatŊ jak®koliv kriminality, je jasn® stanoven² jasnĨch poģadavkŢ na profesn² a odbornou ¼roveŔ 
policejn²ho org§nu. Co si ale lze pod t²mto pojmem pŚedstavit? Pro mŊ tento pojem pŚedstavuje 
vyv§ģenĨ vztah dvou z§kladn²ch sloģek. Na jedn® stranŊ je to dosaģen² urļit®ho stupnŊ vzdŊl§n², 
kter® se n§slednŊ na stranŊ druh® snoub² s dalġ²m sebevzdŊl§v§n²m a z²sk§v§n²m praktickĨch 
profesn²ch zkuġenost². Jedna sloģka nemŢģe existovat bez druh®. Nelze samozŚejmŊ vylouļit, ģe 
z uveden®ho pravidla existuj² urļit® vĨjimky, o kterĨch se zm²n²m d§le. 

Pod²vejme se uk§zkovŊ na Policii Ļesk® republiky, kter§ pŚedstavuje tzv. Ăorigin§ln²ñ policejn² 
org§n

8
 a de lege lata, ale i de le lege ferenda, bude nad§le subjektem, se kterĨm se v r§mci 

vyġetŚov§n² bude setk§vat nejļastŊji.  
V Ļesk® republice lze od ¼ļinnosti novely trestn²ho Ś§du

9
 proveden® z§konem ļ. 265/2001 

Sb., tj. od 1. 1. 2002, vysledovat urļitou Ădegradaciñ vzdŊl§n² ve vztahu k osob§m vykon§vaj²c²m 
v r§mci Policie Ļesk® republiky vyġetŚov§n². Dle Ä 161 odst. 2 Trř, ve znŊn² ¼ļinn®m do 31. 12. 
2001, vykon§val vyġetŚov§n² vyġetŚovatel. Do t®to funkce mohl bĨt ministrem vnitra jmenov§n 
policista, kterĨ musel m²t dle Ä 16 odst. 3 z§kona ļ. 186/1992 Sb.,

10
 ve znŊn² ¼ļinn®m do 31. 12. 

2001, vysokoġkolsk® vzdŊl§n² bakal§Śsk®ho nebo magistersk®ho studijn²ho programu v obou pr§vo. 
Z formulace Ămohlñ je zŚejm®, ģe ministr vnitra mŊl opr§vnŊn² dle Ä 3 p²sm. b) z§kona ļ. 186/1992 
Sb. pŚi pŚijet² do sluģebn²ho pomŊru uveden® kvalifikaļn² pŚedpoklady prominout.  

Od data ¼ļinnosti z§kona ļ. 186/1992 Sb., tj. od 1. 7. 1992, se ¼Śady vyġetŚov§n² potĨkaly s 
dosti velkĨmi probl®my souvisej²c²mi s naplŔov§n²m uveden®ho poģadavku, takģe udŊlov§n² 
takovĨch vĨjimek bylo pomŊrnŊ ļastĨm jevem. Jedn²m z dŢvodŢ byla skuteļnost, ģe absolventi 
pr§vnickĨch fakult nemŊli v t® dobŊ o pr§ci u Policie Ļesk® republiky z§jem. PŚeci jenom 
devades§t§ l®ta minul®ho stolet² pŚedstavovala urļitĨ boom pr§vnickĨch profes² a je zŚejm®, ģe 
dŢvody tohoto nez§jmu byly zejm®na finanļn². Ve funkci vyġetŚovatele tak pŢsobilo velk® mnoģstv² 
osob, kter® buŅ byly bez vysokoġkolsk®ho vzdŊl§n², nebo mŊly vysokoġkolsk® vzdŊl§n² jin®ho 
smŊru. To samo o sobŊ nemuselo bĨt jejich handicapem, protoģe s§m z praxe zn§m vyġetŚovatele, 
kteŚ² nemŊli ģ§dn® vysokoġkolsk® vzdŊl§n², pŚ²padnŊ mŊli vysokoġkolsk®ho vzdŊl§n² jin®ho smŊru, 
a pŚesto se svou p²l² a profesn²mi zkuġenostmi Śadili mezi uzn§van® a respektovan® odborn²ky ve 
sv®m oboru. Pr§vŊ oni pŚedstavuj² vĨġe zmiŔovanou vĨjimku z uveden®ho pravidla.   

Od 1. 1. 2002 doġlo ke zruġen² institutu vyġetŚovatele, pŚiļemģ dŢvodov§ k z§konu ļ. 
265/2001 Sb., k tomu uv§dŊla, ģe Ăéinstitut vyġetŚovatele jako policisty s vyġġ² kvalifikac², kterĨ je 
pŚi porovn§n² s pr§vn²mi ¼pravami ostatn²ch evropskĨch st§tŢ zcela ojedinŊlĨm, se navrhuje  zruġit a 
z§konem neupravovat ot§zky person§ln²ho obsazen² policejn²ch org§nŢ pŚi plnŊn² povinnost², kter® 
m§ podle z§kona v trestn²m Ś²zen² Policie Ļesk® republiky jako celek. ZŢstane plnŊ na Policii Ļesk® 
republiky, jak§ kvalifikaļn² kriteria pro odhalov§n² a vyġetŚov§n² trestnĨch ļinŢ zvol²ñ.   

 
Uveden® se re§lnŊ projevilo v tvorbŊ tzv. systemizace jednotlivĨch sluģebn²ch m²st, kdy ke 

                                                           
6
 Jsou bl²ģe dostupn® na http://www.nsz.cz/index.php/cs/udaje-o-cinnosti-a-statisticke-udaje/zprava-

o-innosti 
(Citov§no 29. 9. 2013) 
7
 Zpr§va o ļinnosti st§tn²ho zastupitelstv² za rok 2012 ze dne 21. ļervna 2013, 7 NZN 603/20, s. 8, 
bl²ģe dostupn§ na 
http://www.nsz.cz/images/stories/PDF/Zpravy_o_cinnosti/2012/7_NZN_603_2013.pdf (Citov§no 29. 
9. 2013).  
8
 K rozļlenŊn² policejn²ho org§nu na jednotliv® druhy, tj. na policejn² org§ny Policie Ļesk® republiky 
a jin® policejn² org§ny neģ org§ny Policie Ļesk® republiky, bl²ģe srovnej RŢģiļka, M. K ot§zce 
procesn² samostatnosti policejn²ho org§nu. In: TrestnŊpr§vn² revue. 2010, ļ. 2, s. 35.  
9
 Z§kon ļ. 141/1961 Sb., o trestn²m Ś²zen² soudn²m (trestn² Ś§d), ve znŊn² pozdŊjġ²ch pŚedpisŢ, d§le 
jen Ătrestn² Ś§dñ nebo ĂTrřñ. 
10

 Z§kon ļ. 186/1992 Sb., o sluģebn²m pomŊru pŚ²sluġn²kŢ Policie Ļesk® republiky, ve znŊn² 
pozdŊjġ²ch pŚedpisŢ, ¼ļinnĨ do 31. 12. 2006, d§le jen Ăz§kon ļ. 186/1992 Sbñ. 

http://www.nsz.cz/index.php/cs/udaje-o-cinnosti-a-statisticke-udaje/zprava-o-innosti
http://www.nsz.cz/index.php/cs/udaje-o-cinnosti-a-statisticke-udaje/zprava-o-innosti
http://www.nsz.cz/images/stories/PDF/Zpravy_o_cinnosti/2012/7_NZN_603_2013.pdf
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kaģd®mu sluģebn²mu m²stu je pŚipojen poģadavek minim§ln²ho dosaģen®ho stupnŊ vzdŊl§n² a doba 
trv§n² sluģebn²ho pomŊru. V r§mci systemizace sluģebn²ch m²st u Sluģby krimin§ln² policie a 
vyġetŚov§n² je stanoveno, ģe policista pŢsob²c² v t®to sluģbŊ by mŊl splŔovat poģadavek 
bakal§Śsk®ho vzdŊl§n² jak®hokoliv smŊru. To ale nevyluļuje, ģe se v r§mci t®to sluģby mohou 
objevit vĨjimeļnŊ systemizovan§ sluģebn² m²sta, kde bude dostaļuj²c² pouze stŚedoġkolsk® vzdŊl§n² 
s maturitou ļi vyġġ² odborn® vzdŊl§n².  

I po 1. 1. 2002 zŢstalo opr§vnŊn² ministra vnitra dle Ä 3 p²sm. b) z§kona ļ. 186/1992 Sb. 
uļinit pŚi pŚijet² do sluģebn²ho pomŊru vĨjimku z minim§ln²ho dosaģen®ho stupnŊ vzdŊl§n². 
UdŊlov§n² vġech tŊchto vĨjimek lze povaģovat za krajnŊ nesyst®mov® opatŚen². Policist® totiģ nebyli 
ģ§dnĨm zpŢsobem Ătlaļeniñ k tomu, aby v budoucnu poģadovanĨ stupeŔ vzdŊl§n² dos§hli. V 
nŊkterĨch pŚ²padech byl policistŢm pŚijatĨm Ăna vĨjimkuñ stanoven sluģebn² pomŊr na dobu urļitou 
s t²m, ģe jim bude tato doba prodlouģena, pokud zaļnou studovat. V mnoha pŚ²padech byl sluģebn² 
pomŊr prodluģov§n opakovanŊ a policista stejnŊ poģadovan®ho stupnŊ vzdŊl§n² nedos§hl.

11
  

Uveden® kvalifikaļn² pŚedpoklady policisty pro vĨkon funkce v r§mci Sluģby krimin§ln² policie 
a vyġetŚov§n² byly v urļit® modifikovan® podobŊ pŚevzaty i do z§kona ļ. 361/2003 Sb.,

12
 kterĨ po 

ŚadŊ odkladŢ nabyl ¼ļinnosti od 1. 1. 2007. Tento z§kon koneļnŊ uļinil pŚ²trģ v udŊlov§n² 
zmiŔovanĨch vĨjimek. V jeho Ä 215 odst. 4 je uvedeno, ģe policista, kterĨ nesplŔuje poģadavek 
vysokoġkolsk®ho vzdŊl§n² v bakal§Śsk®m studijn²m programu, mŢģe bĨt ustanoven na sluģebn² 
m²sto nejd®le na ļtyŚi roky a jeho sluģebn² pomŊr je uzavŚen na dobu urļitou. Pokud v uveden® 
dobŊ tento poģadavek vzdŊl§n² spln², zmŊn² se jeho sluģebn² pomŊr z doby urļit® na neurļitou. 
Jestliģe jej naopak nespln², mus² bĨt pŚeŚazen na jin® sluģebn² m²sto, na kter® poģadavek vzdŊl§n² 
splŔuje.  

V praxi jsem byl ļastĨm svŊdkem, ģe tyto osoby, aby splnily poģadavek vzdŊl§n², studovaly 
jakoukoliv vysokou ġkolu bez ohledu na jej² studijn² obor, kterĨ si nav²c volily tak, aby pro nŊ 
pŚedstavoval Ăcestu nejmenġ²ho odporuñ. Zar§ģela mŊ na tom i skuteļnost, ģe v nŊkterĨch 
pŚ²padech dokonce sluģebn² funkcion§Śi na toto studium poskytovali dle Ä 73 z§kona ļ. 361/2003 
Sb. sluģebn² volno, pŚestoģe ten stanov², ģe sluģebn² volno se poskytuje v pŚ²padŊ, ģe se jedn§ o 
studium, kter® je nezbytn® pro vĨkon sluģby. Nejsem pŚesvŊdļen, ģe pro policistu, kterĨ v r§mci 
Sluģby krimin§ln² policie a vyġetŚov§n² kon§ trestn² Ś²zen², je vzdŊl§n²m nezbytnĨm pro vĨkon sluģby 
napŚ. studium speci§ln² pedagogiky, pokud se zrovna nespecializuje na problematiku mladistvĨch, 
kter§ byla velmi ļastĨm studijn²m oborem, kterĨ policist® za ¼ļelem dosaģen² poģadovan®ho stupnŊ 
vzdŊl§n² studovali.  

Nemohu se v t® souvislosti ztotoģnit s pr§vn² ¼pravou obsaģenou v Ä 7 z§kona ļ. 361/2003 
Sb., kterĨ stanovuje mimo jin® minim§ln² stupnŊ vzdŊl§n² pro urļit® tarifn² hodnosti. Policejn² org§n 
prov§dŊj²c² trestn² Ś²zen² v r§mci krajsk®ho Śeditelstv² Policie ļesk® republiky je zpravidla zaŚazen ve 
sluģebn² hodnosti vrchn²ho komisaŚe a k vĨkonu jeho funkce mu postaļuje vysokoġkolsk® 
bakal§Śsk® vzdŊl§n². Policejn² org§n prov§dŊj²c² trestn² Ś²zen² v r§mci ¼zemn²ho odboru Policie 
ļesk® republiky, coģ jsou bĨval§ okresn² Śeditelstv², bude zpravidla zaŚazen do sluģebn² hodnosti 
komisaŚe a k vĨkonu jeho funkce mu postaļuje vyġġ² odborn® nebo vysokoġkolsk® bakal§Śsk® 
vzdŊl§n². Policejn² org§n prov§dŊj²c² zkr§cen® pŚ²pravn® Ś²zen² bude zpravidla zaŚazen do Sluģby 
poŚ§dkov® policie ve sluģebn² hodnosti inspektora ļi vrchn²ho inspektora a k vĨkonu jeho funkce mu 
bude postaļovat dokonce jen stŚedoġkolsk® vzdŊl§n² s maturitou, pŚ²padnŊ vyġġ² odborn® vzdŊl§n².   

Absenci poģadavku na alespoŔ bakal§Śsk® vzdŊl§n² ve studijn²m programu pr§vo, 
bezpeļnostnŊ pr§vn² studia, ļi jinĨch souvisej²c²ch oborech, povaģuji za v§ģnĨ nedostatek st§vaj²c² 
pr§vn² ¼pravy. Zcela paradoxnŊ tedy policista prov§dŊj²c² zkr§cen® pŚ²pravn® Ś²zen² ļi vyġetŚov§n² 
mŢģe m²t jak®koliv stŚedoġkolsk® ļi vysokoġkolsk® bakal§Śsk® vzdŊl§n² bez ohledu, zda toto jakkoliv 
souvis² s pŚedmŊtem j²m vykon§van® ļinnosti. Na jedn® stranŊ je sice pravdou, ģe dosaģenĨ stupeŔ 
a druh urļit®ho vzdŊl§n² nemŢģe bĨt v ģ§dn®m pŚ²padŊ z§rukou re§lnĨch znalost² konkr®tn²ho 
policisty a t²m ani z§rukou kvalitnŊ proveden®ho pŚ²pravn®ho Ś²zen². Kaģdop§dnŊ jej ale lze 
povaģovat za urļitĨ odrazovĨ mŢstek.  Na stranŊ druh® v praxi se velmi ļasto setk§v§me s t²m, ģe 
policista, jenģ nem§ vzdŊl§n² v oboru pr§va, pŚ²padnŊ v souvisej²c²ch oborech, velmi ļasto chybuje 
v element§rn²ch z§leģitostech, neorientuje se v z§kladn²ch pojmech a unikaj² mu z§kladn² 
souvislosti a to zejm®na tehdy, pokud jsou nad r§mec trestn²ho pr§va a zkuġenost², kter® z²skal 

                                                           
11

 NovĨ, K., Tomek, P. Sluģebn² pomŊr pŚ²sluġn²kŢ bezpeļnostn²ch sborŢ. PlzeŔ: Aleġ ĻenŊk, 2006, 
s. 57-58.   
12

 Z§kon ļ. 361/2003 Sb., o sluģebn²m pomŊru pŚ²sluġn²kŢ bezpeļnostn²ch sborŢ, ve znŊn² 
pozdŊjġ²ch pŚedpisŢ, d§le jen Ăz§kon ļ. 361/2003 Sb.ñ. 
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svou prax² nebo od svĨch sluģebnŊ starġ²ch kolegŢ. Velmi markantnŊ se tato neznalost projev² 
v pŚ²padech, kdy se jedn§ napŚ. o vyġetŚov§n² hospod§Śsk® kriminality, kter® pŚedpokl§d§ pro svŢj 
zd§rnĨ prŢbŊh perfektn² znalost souvisej²c²ch pr§vn²ch oborŢ a discipl²n jako je obchodn² ļi daŔov® 
pr§vo.    

Dosaģen® vzdŊl§n² samozŚejmŊ nen² z§rukou odbornosti, pokud nedoch§z² k jej²mu dalġ²mu 
prohlubov§n². I v Śad§ch pŚ²sluġn²kŢ Policie Ļesk® republiky najdeme ty, kteŚ² se d§le prohlubuj² sv® 
vzdŊl§n² dalġ²m vysokoġkolskĨm studiem, jelikoģ c²t² vnitŚn² potŚebu bĨt skuteļnĨmi odborn²ky 
v oboru sv® ļinnosti. Bohuģel urļitĨm smutnĨm a pŚevl§daj²c²m faktem v ļinnosti policejn²ho org§nu, 
bez ohledu na jeho sluģebn² zaŚazen², je skuteļnost, ģe tento mnohdy postupuje v r§mci trestn²ho 
Ś²zen² ļistŊ ĂzvykovŊ.ñ Pracuje s t²m, co m§ Ăzaģito a odzkouġenoñ ze sv® dŚ²vŊjġ² ļinnosti, pŚ²padnŊ 
co mu bylo dŚ²ve vysvŊtleno ļi nŊkĨm uk§z§no. V t® souvislosti se mŢģeme setkat s jeho nez§jmem 
a neochotou vŊnovat se dalġ²mu sebevzdŊl§v§n² a prohlubov§n² z²skanĨch znalost². To je nezbytn® 
zejm®na v dobŊ, kdy se podstatnĨm zpŢsobem mŊn² pr§vn² ¼prava, se kterou kaģdodennŊ pracuje. 
Nelze si vystaļit pouze s textem pr§vn² normy a pŚ²padnĨm koment§Śem k n². V souļasn® dobŊ nen² 
moģn® ignorovat rozhodovac² ļinnost obecnĨch soudŢ a soudu ¼stavn²ho, kter® se velmi ļasto 
k ŚadŊ trestnŊpr§vn²ch ot§zek vyjadŚuj². A nelze zapom²nat ani na EvropskĨ soud pro lidsk§ pr§va a 
jeho rozhodnut² tĨkaj²c² se zajiġtŊn² pr§va na spravedlivĨ proces v trestn²m Ś²zen². Policejn² org§n 
ale mnohdy tv§Ś², jako by nic takov®ho neexistovalo. Ad absurdum, on si totiģ vystaļ² s t²m, co v² a 
nic dalġ²ho pro svoji pr§ci nepotŚebuje.  

Na Ăzvykovostiñ nen² nic ġpatn®ho, a je naopak potŚebn§. PŚed§v§n² profesn²ch zkuġenost² 
starġ²mi kolegy pŚ²mo na konkr®tn²ch ¼tvarech mŊlo vģdy nejvŊtġ² pŚ²nos, coģ mohu s§m potvrdit na 
sv® vlastn² zkuġenosti. Pokud ale nen² doplnŊno vlastn²m z§jmem o dalġ² sebevzdŊl§v§n² a 
prohlubov§n² z²skanĨch znalost² za ¼ļelem profesn²ho rŢstu policisty, mŢģe v®st z²skan§ 
Ăzvykovostñ k urļit® strnulosti. Nelze s n² vystaļit navģdy. V posledn²ch letech se Policie Ļesk® 
republiky potĨk§ s podstatnou vŊkovou, a fakticky generaļn² obmŊnou, a na mnoha ¼tvarech nen² 
nikdo, kdo by onu Ăzvykovostñ podporoval, tj. ten, kdo by sv® po letech z²skan® profesn² zkuġenosti 
a dovednosti pŚed§val mladġ²m a novŊ nastoupivġ²m policistŢm. Pak jsou tito zaġkolov§ni policisty, 
kteŚ² jsou ve sluģebn²m pomŊru jen o p§r mŊs²cŢ ļi let d®le neģ oni. V tomto pŚ²padŊ lze z§konitŊ 
uvaģovat, ļi sp²ġe pochybovat, o kvalitŊ takto z²skan® Ăzvykovosti.ñ 

 
ZavinŊn® jedn§n² ve vztahu k trestn² odpovŊdnosti pr§vnick® osoby je tŚeba formulovat ve 

smyslu tzv. pŚiļitatelnosti trestn®ho ļinu pr§vnick® osobŊ na z§kladŊ vlastn²ho rizikov®ho 
managementu, tj. buŅ pŚ²mo protipr§vn²ho jedn§n² osob ve veden² pr§vnick® osoby, nebo alespoŔ 
chybn®ho zvl§dnut² zvĨġen®ho rizika vyplĨvaj²c²ho z provozov§n² podniku. Podle tohoto pojet² lze 
pr§vnick® osobŊ pŚiļ²tat sp§ch§n² trestn®ho ļinu, jestliģe byl tento ļi sp§ch§n pŚ²mo vlastn²m 
jedn§n²m ļlenŢ jejich org§nŢ nebo ovl§daj²c²ch osob, anebo jedn§n²m jej²ho zamŊstnance nebo 
osoby v podobn®m postaven² na pokladŊ rozhodnut², schv§len² nebo pokynu org§nŢ pr§vnick® 
osoby ļi jinĨch ovl§daj²c²ch osob, nebo proto, ģe jej² org§ny nebo jin® odpovŊdn® osoby neprovedly 
takov§ opatŚen², kter§ by mŊly prov®st podle z§kona nebo kter§ po nich lze spravedlivŊ poģadovat 
(srov. Ä 8 ZTOPO).

13
     

Pro tyto fyzick® osoby je charakteristick®, ģe v jejich pŚ²padŊ jde v pŚev§ģn® vŊtġinŊ o tzv. 
sluġn® lidi bez krimin§ln² minulosti. Zpravidla jsou to osoby vysoce postaven®, s dostateļnĨm 
odbornĨm vzdŊl§n²m, kter® pŚi p§ch§n² trestn® ļinnosti vyuģ²vaj² svĨch odbornĨch znalost², 
kontaktŢ, dŢvŊry a prestiģe, kter§ jim plyne z jej²ho postaven² ļi funkce. D²ky dostatku finanļn²ch 
prostŚedkŢ si mohou dovolit ty nejlepġ² advok§ty.  

Ļasto se hovoŚ² o tom, ģe tyto fyzick® osoby byly a st§le jsou v urļit®m slova smyslu vģdy o 
krok napŚed pŚed policejn²m org§nem prov§dŊj²c²m jejich odhalov§n² a vyġetŚov§n². Negativn² roli 
v tom nesehr§v§ pouze nedostateļn§ pr§vn² ¼prava dan® problematiky tak, jak jsem to jiģ zmiŔoval, 
ale svŢj nezanedbatelnĨ vliv zde m§ i person§ln² obsazen² policejn²ch ¼tvarŢ prov§dŊj²c²ch 
odhalov§n² a dokazov§n² tŊchto trestnĨch ļinŢ.  

To, ģe st§tn² z§stupce vykon§v§ dozor nad zachov§n²m z§konnosti a je p§nem pŚ²pravn®ho 
Ś²zen², automaticky neznamen§, ģe policejn² org§n je zbaven samostatn®ho uvaģov§n² a 
rozhodov§n² a je zcela z§vislĨ na jeho pokynech. Jsem pŚesvŊdļen, ģe st§tn² z§stupce bude 
schopen ocenit a ocen², ģe m§ v policejn²m org§nu rovnocenn®ho partnera. Partnera, kterĨ pracuje 
samostatnŊ a dok§ģe sv§ rozhodnut² a postupy relevantnŊ zdŢvodnit a zargumentovat. D²ky sv® 

                                                           
13

 Ġ§mal, P. a kol. Trestn² odpovŊdnost pr§vnickĨch osob. Koment§Ś. 1. vyd. Praha: C. H., Beck, 
2012, s. 170-171.  
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profesn² ¼rovni tak policejn² org§n z²sk§ respekt i dalġ²ch subjektŢ trestn²ho Ś²zen². Nebudete tak 
zaskoļen n§vrhy a postupy obvinŊnĨch a jejich obh§jcŢ a bude schopen na nŊ kvalifikovanŊ 
reagovat. Pokud tito vyc²t², ģe policejn² org§n nen² jeho rovnocennĨm partnerem, bude se snaģit 
tohoto jeho handicapu vyuģ²t ve svŢj prospŊch. VģdyŠ nejvŊtġ² ostuda je, pokud policejn² org§n d²ky 
Ăzvykovostiñ dŊl§ chyby.

14
  

 
PŚi dokazov§n² hospod§Śsk® kriminality pŚedstavuje znaleckĨ posudek

15
 jeden z dŢleģitĨch 

dŢkazn²ch prostŚedkŢ. NejļastŊji se s n²m setk§v§me v pŚ²pravn®m Ś²zen², protoģe pom§h§ 
policejn²mu org§nu pochopit podstatu jedn§n² smŊŚuj²c²ho k naplnŊn² konkr®tn² skutkov® podstaty a 
odpovŊdŊt na ot§zky dotĨkaj²c² se ġirok®ho spektra rŢznĨch specifickĨch znalost² z rŢznĨch oborŢ. 

V poļ§teļn² f§zi je vģdy nezbytn® zamyslet se nad t²m, zda jsou splnŊny z§konn® podm²nky 
pro pŚibr§n² znalce k vypracov§n² znaleck®ho posudku, tj. zda dle Ä 105 odst. 1 Trř je pro sloģitost 
posuzovan® ot§zky nen² dostaļuj²c² vypracov§n² odborn®ho vyj§dŚen². Sloģitost posuzovan® ot§zky 
hodnot² policejn² org§n, kterĨ zvaģuje pŚibr§n² znalce, pŚiļemģ toto posouzen² z§vis² na jeho 
odbornĨch znalostech a profesn² erudici. Dokazov§n² hospod§Śsk® kriminality bezpochyby souvis² 
s odbornou znalost² Śady mimotrestn²ch a mimopr§vn²ch oborŢ. Nikdy by to nemŊlo sklouznout 
k tomu, ģe jelikoģ policejn² org§n tyto znalosti nem§, pŚ²padnŊ si s trestn² vŊc² s ohledem na jej² 
sloģitost nev² rady, tak proto znalce pŚibere. Ten mu pak v r§mci znaleck®ho posudku mnohdy 
poskytuje zejm®na odpovŊdi na z§kladn² ot§zky nezbytn® pro jeho dalġ² rozhodovac² ļinnost nebo 
mu tzv. poskl§d§ ¼ļetnictv², aby pŚ²sluġnĨ policejn² org§n mŊl ve vŊci Ăjasnoñ. Policejn² org§n mus² 
vģdy dŢslednŊ zv§ģit, zda je tŚeba, aby k vypracov§n² znaleck®ho posudku v uveden® trestn² vŊci 
doġlo.  T²m jsme se opŊtovnŊ dostali k ot§zce profesn² a odborn® ¼rovnŊ policejn²ho org§nu, kter§ 
je nosnĨm t®matem tohoto zamyġlen². 

Nesm² se ale nikdy zapomenout, ģe byŠ je znaleckĨ posudek dŢleģitĨm dŢkazn²m 
prostŚedkem, nen² dŢkazn²m prostŚedkem jedinĨm a ve vztahu k ostatn²m dŢkazn²m prostŚedkŢm 
nem§ ģ§dn® vĨhradn² postaven². SkutkovĨ stav v dan® trestn² vŊci by mŊl bĨt posuzov§n na 
z§kladŊ vġech zjiġtŊnĨch dŢkazŢ a role a vĨznam znaleck®ho posudku by nemŊla bĨt v ģ§dn®m 
pŚ²padŊ jakkoliv pŚeceŔov§na. ZnaleckĨ posudek by nemŊl bĨt nikdy povaģov§n za nŊco 
Ăsamospasiteln®hoñ, co n§m vġe vyŚeġ² a objasn².  

A nikdy by se nemŊlo st§vat to, o ļem tak ļasto hovoŚil zesnulĨ ombudsman JUDr. Otakar 
Motejl: ĂTrend je takovĨ, ģe soudci bez znaleck®ho posudku t®mŊŚ nerozhodnou, a vĨsledkem je aģ 
takov§ absurdita, ģe v podstatŊ nesoud² soudce, ale znalecñ.

16
 

 
Z intern²ch statistik Policie Ļesk® republiky vyplĨvaj² n§sleduj²c² ¼daje. V roce 2012 bylo 

v cel® Ļesk® republice vedeno ve 12 trestn²ch vŊcech trestn² st²h§n² proti 17 pr§vnickĨm osob§m. 
V roce 2013, konkr®tnŊ do  25. 9., bylo ve 22 trestn²ch vŊcech vedeno trestn² st²h§n² proti 24 
pr§vnickĨm osob§m. Co se tĨk§ teritoria Jihomoravsk®ho kraje, zde bylo v roce 2012 v 1 trestn² vŊci 
vedeno trestn² st²h§n² proti 2 pr§vnickĨm osob§m. V roce 2013, konkr®tnŊ do  25. 9., bylo vedeno 
v 5 trestn²ch vŊcech trestn² st²h§n² proti 9 pr§vnickĨm osob§m. 

V tomto okamģiku je velmi obt²ģn® vyj§dŚit se k tomu, zda se jedn§ o ¼daje n²zk® ļi vysok® a 
zda lze tedy konstatovat, ģe z§kon o trestn² odpovŊdnosti pr§vnickĨch osob pln² svŢj ¼ļel.  
Kaģdop§dnŊ je tŚeba zdŢraznit s ohledem na vġe, co bylo doposud uvedeno vĨġe, ģe trestn² st²h§n² 
pr§vnickĨch osob m§ mimo jin® velmi ¼zkou n§vaznost na Śadu mimotrestn²ch norem. Policejn² 
org§n je tedy nucen nejen detailnŊ se sezn§mit s obsahem tŊchto norem, respektive s pr§vn² 
¼pravou dan® problematiky mimo reģim trestn²ho pr§va, ale t®to pr§vn² ¼pravŊ by mŊl takt®ģ 
porozumŊt a bĨt schopen ji aplikovat na konkr®tn² pŚ²pady. Jedn²m z pŚedpokladŢ k takov®mu 
postupuje, jak jiģ bylo nŊkolikr§t zdŢraznŊno, stanoven² minim§ln²ch poģadavkŢ na profesn² a 
odborn§ ¼roveŔ policejn²ho org§nu prov§dŊj²c²ho dokazov§n² popisovan® trestn® ļinnosti. 

Je tŚeba vych§zet z toho, ģe profesn² a odborn§ ¼roveŔ policejn²ho org§nu prov§dŊj²c²ho 
vyġetŚov§n² se odraz² na kvalitŊ tohoto Ś²zen². Policejn² org§n by si mŊl vģdy uvŊdomovat a nikdy by 
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  Fryġt§k, M. Policejn² org§n a pojet² trestn®ho ļinu v nov®m trestn²m z§kon²ku. In: TrestnŊpr§vn² 
revue. 2010, ļ. 11, s. 346. 
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 K uveden® problematice bl²ģe srovnej Fryġt§k, M., Krejļ², Z. Postaven² znalce v trestn²m Ś²zen². 
Brno: Masarykova univerzita, 2010, 168 s. nebo  KŚ²tek. L. Znalectv². Praha: Wolters Kluwer, 2013, 
332 s. 
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 Musil, J. Hodnocen² znaleck®ho posudku. In: Kriminalistika: Praha: Ministerstvo vnitra, 2010. roļ. 
43, ļ. 3, s. 189. 
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nemŊl zapom²nat nato, ģe trestn² Ś²zen² Ănekonļ²ñ pod§n²m n§vrhu na pod§n² obģaloby dle Ä 166 
odst. 3 Trř nebo pod§n²m zpr§vy o vĨsledku zkr§cen®ho pŚ²pravn®ho Ś²zen² a mŊl by bĨt schopen 
dohl®dnout za jeho pomyslnĨ horizont. Teprve v Ś²zen² pŚed soudem se v pln® nahotŊ uk§ģe, jak 
kvalitnŊ bylo pŚ²pravn® Ś²zen² provedeno, a zda v jeho prŢbŊhu byly dodrģeny vġechny z§konem 
stanoven® postupy. Jsem pŚesvŊdļen, ģe prŢbŊh hlavn²ho l²ļen² je mimo jin® ovlivnŊn t²m, jak bylo, 
ļi moģn§ sp²ġe nebylo, provedeno vyġetŚov§n² a dokazov§n² v jeho r§mci.  A na to by nemŊl 
policejn² org§n nikdy zapom²nat. 
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Abstract: In this paper authors deal with the analysis of criminal acts against environment and the 

state punishment policy towards the perpetrators.  Introductory part highlights the significance of 
criminal law protection of environment, giving respect to the importance of some international 
documents which relate to this group of criminal acts.  Positive provisions of Criminal code will be 
presented. Central part of the paper deals with analysis of penal policy when it comes to punishing 
perpetrators of criminal acts against environment. Beside the substantial aspect, authors examine 
the procedural aspect of prosecution this criminal offenses, with special indication of evidence 
problems and problems in expert opinions that appear in judicial practice, as well as the lack of 
cooperation between the authorities. The final part of this paper gives conclusions of previous 
discussion with specific suggestions when it comes to prosecution and penal policy of ecological 
crimes in general. 
 
Key words: criminal offenses against environment, penal policy, punishment. 

 
 
1 INTRODUCTION 

Every day we are witnesses that the media talk about the different types of environment 
treats. Unfortunately, risks to the environment increases, through the various manifestations. Forms 
of environment protection, that our community can take toward environmental polluters are different. 
This is primarily related to criminal protection, in the widest, but it can also undertake civil legal 
protection.  

 When we  talking about criminal protection, various forms of protection are included, 
depending on the threat level, and the person who threaten the environment (natural or legal 
person). Therefore, we can talk about three forms - misdemeanor protection, corporate offenses and 
criminal offenses, bearing in mind the  level of social risk.  

 
2 ENVIRONMENTAL PROTECTION AT THE INTERNATIONAL LEVEL 

In the framework of international regulations there are two types of regulations: 1) Universal 
regulations, drawn up within and under the auspices of the United Nations and its agencies, and 2) 
Regional regulations, adopted by regional organizations such as the Council of Europe, the 
European Union and so on. In addition, a number of international organizations dealing with various 
issues related to protection, promotion and preservation of the environment. 

 A key turning point in relation to the environment protection within the United Nations was 
the United Nations Conference on the Human environment, which was held at the initiative of 
Sweden in Stockholm 1972. (Stockholm conference). At the Stockholm Conference, the UN 

Declaration on the Human environment was adopted, which contains the 26 basic principles of 
environmental protection, as well as a number of other decisions, that had significant meaning for 
the further development of international environmental law. 

Besides the Stockholm Declaration, of great importance was the Decision to establish the 
central authority of the United Nations, which deals with the problems of environmental protection 
and the coordination of activities in this area - the United Nations Environment Programme - UNEP. 
The culmination of efforts by UNEP was the United Nations Conference on Environment and 
Sustainable Development, which contained 27 basic principles of environmental protection. 

Advocating the concept of sustainable development, at the conference in Rio de Janeiro 
Agenda 21 - a global action plan for sustainable development for the 21st century was adopted. The 
signatories of Agenda 21 are 173 countries, including Serbia. Agenda 21 has enormous significance 
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for the local government because, among other things, the role of local authorities was established.
1
 

Local governments are obliged to regularly, promptly, fully and objectively inform the public about 
the state of the environment, or the occurrences that are the monitored, about immisions and 
emissions, and warning measures of pollution, which can pose a danger to people's life and health. 

United Nations Framework Convention on Climate Changes was adopted and opened for 
signature in New York on 9th May 1992. At regular session of the Convention Conference of the 
Parties, the Kyoto Protocol was adopted, which is one of the most important documents related to 
this Convention.  Kyoto protocol entered into force on 16 February 2005., and to date it is signed by 
more than 140 countries. 

Kyoto Protocol commits 39 industrialized countries (which are listed in Annex I of the United 
Nations Framework Convention on Climate Changes) to reduce their overall emissions of six gases 
that cause the greenhouse effect, since 2008. to 2012. So, for the European Union, the USA, Japan, 
the goal is a reduction of gases that cause the greenhouse effect in average 6-8%. 

The UN Convention on Biological Diversity, adopted at the Conference in Rio de Janeiro in 
1992. The goals of the Convention are the conservation of biological diversity, the sustainable use 
of its components and equitable sharing of the benefits arising from the utilization of genetic 
resources. 
 
2.1 Environmental protection in the Council of Europe 

The Council of Europe has adopted a more documents (conventions, resolutions, 
recommendations), which occupies a central place environment. The main objectives of the 
Convention on the Conservation of European Wildlife and their habitats are: conservation of wild 
flora and fauna and their natural habitats, especially those species and habitats whose conservation 
requires the cooperation among the several states, the promotion of cooperation between the 
Parties in the field of environmental and special protection of endangered and rare plant and animal 
species. 

Convention on civil liability for damage resulting from activities dangerous to the environment 
was opened for signature in Lugano on June 1993. It has not yet taken effect, because none of the 
countries - members not ratified this convention. Essential feature of the Lugano Convention is that 
it introduces the principle of strict liability, or liability without fault of the operator, which basis is risk 
posed by performing hazardous activities. 

Convention on the criminal protection of the environment promoted the need of keeping a 
common criminal policy, aimed at the protection of the environment, the need of life and human 
health, flora and fauna and natural resources should be protected by all available measures, 
including criminal actions, the necessity of violation of the principles of environmental regulations 
should be prescribed as a criminal offense, which is subject to appropriate sanctions. One of the 
major goals of this Convention is the prosecution and punishment of offenders, in the area of 
environmental protection and the desire to strengthen international friendly cooperation. 
 
3 NATIONAL LEGISLATION 

Environment as a special object of protection in criminal law of Serbia was first surfaced in 
1977., with the introduction of the offense of environmental pollution in the then current Criminal 
Code (Article 133 of the CCS). Until then, indeed, there was some crimes (against the economy, 
public health, public safety), which secondary object of protection was the environment. In the Basic 
Criminal Code of Yugoslavia, some of criminality were included in Chapter XXII, which was entitled 
"Crimes against other social values". Later bring criminal law regulations classify environmental 
crimes in the head of the facility to protect a "human health and the environment". It was a reflection 
of the ruling, anthropocentric orientation, understanding that crimes against the environment actually 
protect human life and health. 

In the Criminal Code of the Republic of Serbia from 2006.
2
 the environmental crimes are 

singled out into a separate head XXIII, under the title "crimes against the environment", which for the 
primary object of protecting have just an environment, in fact a human right to a healthy and well-

                                                           
1
 MILENKOVIC, D.  Collection regulations for the protection of the environment, Belgrade, 2006, p. 

14-17. 
2
 "Off. Gazette of RS", no. 85/2005, 88/2005 - corr., 107/2005 - corr., 72/2009 and 111 / 2009.  
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preserved environment.
3
 It is an expression of present tendencies in modern criminal law, for the 

radical approach in tackling environmental crime is on the rise, due to technological and industrial 
development of humanity, which necessarily entails the creation of many new sources of danger. 
Besides, man, blindly following their way to increase profits often forgets the importance of a healthy 
environment preservation. In such a situation the traditional administrative law protection, embodied 
in economic crimes and misdemeanours remains inefficient, and required an increased level of 
criminal repression, this "last resort", which is the ultima ratio in the protection of the most important 
properties. 

A direct impact on the creation of a special category of criminal acts to the environment as 
the direct object of protection was the adoption of the Convention on the Legal Protection of the 
environment

4
 within the Council of Europe in 1998. It provides a number of obligations for States 

Parties to increase efficiency in environmental protection, predicting relevant environmental offenses 
with appropriate tools and instruments of criminal sanctions for offenders. The Republic of Serbia 
has not yet signed the Convention, but the very fact that the Council of Europe, accepts and shares 
the same values that are promoted within this international organization, and each document, 
adopted by the Council of Europe has at least an indirect influence on the legislation of Serbia. 

The right to a healthy environment is promoted in the Serbian Constitution
5
 in Article 74 as 

follows: "Everyone has the right to a healthy environment and the timely and full information about 
the state. Everyone, especially the Republic of Serbia, and autonomous province, is responsible for 
environmental protection. Everyone is required to preserve and improve the environment". The 
positive frame completes a number of laws

6
 related to the environment, most notably is Law on 

Environmental Protection
7
, as well as numerous laws that operationalize the implementation of the 

law in this area, and many by - laws operationalizing the implementation of laws in this area. 
In the above - mentioned chapter XXIV of the Criminal Code 18 environmental crimes

8
 is 

provided, which can be classified into two categories - environmental crimes in the narrow sense 
(which only protect the environment) and environmental crimes in the broad sense (which, in 
addition to environmental protection, protect also other social values)

9
. Some of these crimes are 

planned in the secondary, supplementary or additional criminal law.
10

 
By environmental offenses from Chapter XXIV of the Criminal Code the environment as a 

whole, or its individual segments, is protected
11

. These are either different eco-media (water, air, 
soil), or flora and fauna, as well as special forms which are an integral, inseparable part. The 
environment is a set of natural and man-made resources, whose complex interrelationships make 
the environment and space and people's living conditions (Article 3 of the Law on Environmental 
Protection). Some of the prescribed offenses result in an abstract danger (for which the assumption 
is that it has been occured therefore the commission of criminal offense), while the other occurs as a 
result of violation of the particular danger or injury to an eco-medium

12
, which must be proved in 

criminal proceedings in this particular case. As an indirect object of protection of these crimes, there 
is health and the human right to healthy living conditions. It is notable efforts of the legislator, to 
make a balance between ecocentric and anthropocentric conception, by stipulating that 
environmental crimes.  

                                                           
3
 DRAKIC, D. The offense of environmental pollution, Proceedings of the Faculty of Law in Novi 

Sad, 2/2009, p. 219 ï 229.  
4
 CETS No. 172. 

5
 Off. Gazette of RS, no. 83 / 06.  

6
 The Integrated Pollution Prevention and Control Environmental Impact Assessment Act, Nature 

Protection Act, Air Protection Act, etc.  
7
 Off. Gazette of RS, no. 135/04.  

8
 "Environmental crimes are unlawful, threatening the social behavior of individuals which are 

directed against the environment, and for which the law prescribes criminal sanctions," DICIC,M.,  
ZORIC, N.  The direction of environmental protection in Serbia, Belgrade,2009., p. 49.  
9
 See also: HERCEG, B., ILIC, I., Environmental pollution, Ecology and the  law, Nis, 2011., p. 255-

276. 
10

 For example:  Plant Protection Act, Plant Health Act, tWater Act etc.  
11

 SKULIC, M. and group of authors, Environmental Protection Handbook, Belgrade, 2011., p. 12.  
12

 Pollution of the environment as a whole, or of air, water and soil as well as its segments (pollution 
Article 260 of the Criminal Code, taking measures to protect the environment Article 261 of the 
Criminal Code). 
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4 COURT PRACTICE 

Data of the research indicate that convicted for crimes against environment in the period 
2010-2012. accounted 12% of all convicted persons. 10 % of these were convicted for criminal 
offense forest theft. In the case law frequently appears illegal hunting (Article 276 CC) and fishing 
(Article 277 of the Criminal Code). Lately, prosecution for the murder and torture of animals 
increase. The crime of environmental pollution in the case law appears very rarely. This is supported 
by the fact that in the 2009. in the territory of the Republic of Serbia submitted to all 16 charges, of 
which 5 were dismissed, four of whom were from unknown perpetrators, while in 7 cases raised 
proper indictment. The charges are in most cases by the police, while the number of inspection 
bodies and citizens charges was negligible. Only one person was convicted and sentenced to a 
fine.

13
 Also, in 37 municipalities in Serbia has not run a single procedure for this crime, nor is there 

any judgment for environmental offenses in general. During the 2008. thesre was only one 
judgement for environmental pollution.

14
 

The perpetrators of these offences are exclusively male, average age from 41 to 48 years 
old, married, with children, with primary or secondary education, mostly unemployed and farmers, 
who were born in the country, citizens of Serbia, mostly convicted for less serious crimes. Mental 
capacity at the time of the offense by all perpetrators was clear. Most of them are unique crimes, 
where the motive for the execution was the appropriation of material gain, in average value of 19 
000 dinars, while the continued criminal offense of forest theft occurs in a few cases. 

As a mitigating circumstances in sentencing, the court took that the perpetrators of these acts 
correctly behave in court, they pleaded guilty  and expressed remorse for their actions, that they are 
individuals with low monthly income,with the children they serve, that they expressed a willingness 
to compensate damage to the injured party. As an aggravating circumstances the court took the fact 
that the defendants, in most cases have already been convicted for the same offenses, from which 
we can conclude that these are the returnees.  

Analysis of the first instance verdicts shows that in the majority of cases, the court ruled that 
the defendant was guilty, even in 65.48% of cases. In 18 cases (21.43%), the court acquitted the 
accused, while in only 3 cases (3.57%) delivered a dismissing judgment.  

Looking at the type of the penalties against convicted for these crimes, the situation is as 
follows. The most common is conditional probation (74.54%), and imprisonment is rare. In several 
cases, the security measures forfeiture has been imposed. In comparation with previous studies, it 
can be concluded that the trend of sentencing close to the legal minimum is continued. The 
application of mitigating factors also significantly dominates. 

Collected data show that the applicant is in charge of all 84 cases by the public prosecutor. 
Analysis of cases of these offenses shows that in neither case was not submitted an objection to the 
indictment. In terms of the number of hearings held from 84 court cases, most of those was held two 
hearings (27.38%), a smaller number of cases in which was held five or more sessions (26.19). In 
21.42% of cases one hearing was held, in 20.24% of cases, three sessions, whereas only 4.76% of 
cases held four hearings.  

According to collected data, in the procedures conducted for these crimes, rarely came to the 
suspension of the proceedings. The Court issued a decision to suspend the proceedings in only 
2.38% of cases. In 7.14% of cases, the procedure ended ruling imposing judicial admonition. 
Analysis of the contents of the first instance verdicts, shows that in the majority of cases, the court 
ruled that the defendant was guilty, and that is even in 65.48% of cases. In 18 cases (21.43%), the 
court acquitted the accused, while in only 3 cases (3.57%) delivered a dismissing judgment. Looking 
at the type of the penalties against convicted for these offenses, the situation is as follows: The 
prison sentenced 16.36% of all convicted;The fine doomed 9.09% of all convicted; 
The suspended sentence was imposed in respect of 74.54% of all convicted; An admonition was 
pronounced by 7.14% compared to all convicted; Security measure - seizure decision was convicted 
in 3.57%. This means that the mildest sanctions are the most frequently in the structure of the 
sanctions imposed. The most numerous is probation - 75.54% of all sanctions imposed on convicted 
persons. 

The collected data show that in 51.19% of cases the procedure lasted up to 3 months. 
Between 3 to 6 months, the proceedings lasted in 27.38% of cases. Somewhat smaller number of 

                                                           
13

 Bulletin of the National Bureau of Statistics' adult offenders-charges, indictments and convictions 
", available at: Access: 18.10.2013. 
14

 STOPIC, M.,  DICIC, N., ZORIC, J., op.cit. 
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cases the duration of the procedure from 6 months to 1 year and 20.23%. Proceedings that lasted 
for more than one year occur in 1.19% of cases. 

According to the results, the appeal was not submitted against 52.38% of cases. In the 
structure of the persons who are legally entitled to appeal, the public prosecutor dominates, with 
75%, followed by the defendant with 22.5%, while the injured appeares as complainant in 2.5% of 
cases. In large number of cases, the appelate court refused the remedy as unfounded, and upheld 
the first instance judgement in 62.5% of cases. The first instance court decision was reversed in 
27.5% of cases. The decision which reverses a judgment has share of 10%. The collected data 
show that the extraordinary remedies are not submitted.  
 
5 CHARACTERISTICS OF THE ENVIROMENTAL CRIMES EVIDENCE PROCEEDINGS  

On the way to the discovery and illuminating of the crime, first step is knowledge to a crime of 
the authorized state bodies responsible for pretrial proceedings. The problem is that environmental 
pollution usually comes in the manufacturing process in the industry, by activities of responsible 
persons or employees which cause pollution or omission of necessary measures, and reporting by 
persons inside the pollutants is understandably, very rare. As an important source of knowledge 
figure reports, expert opinions and studies on the degree of vulnerability of the environment Bureau 
of Environmental Protection, then control of inspection, authorities, medical institutions and research 
institutes. In order to monitor the level of pollution of air, water and land in local government services 
have been introduced services for monitoring imissions and emissions, which play an important role 
in the process of proving the guilt of pollutants. However, the problem is that for the operation of 
these services there is no consensus of public authorities, which prevents the use of the findings in 
the criminal proceedings.

15
  

Recently, the role of various civic associations and non-governmental organizations dealing 
with the protection of the environment increasing, where citizens can report contamination cases. 
We should not forget the role of the media, which can greatly improve public awareness of the 
dangers of environmental pollution, and thus, indirectly encouraging them to apply themselves the 
execution of these crimes. In the case of reported criminal offenses, require timely reaction of the 
Police, in sence of going to the site and undertake site investigation.For the site investigation 
significant role is on inspectors with the necessary expertise, necessary to check the indications of 
the eco-medium pollution existence. Therefore, to detect the commission of the crime is of crucial 
importance to a chain reaction and coordination of these state bodies, and weakness of one of the 
links in the chain completely paralyze effectively illuminating of the environmental pollution. 

Charts and Pictures 
Bearing in mind potential punishment for the basic form of these crimes, it will be judged in a 

short (summary) procedure. This means that by the intention of the legislator, the procedures for 
environmental offenses should be emphasized the principle of efficiency. This implies treatment of 
criminal proceedings subjects in accordance with the requirement of urgency, in the simplified form, 
envisaged by law, which aims to significantly shorter duration of the procedure, than the average.  

From the range of evidence in criminal proceedings for these offenses the most important 
place, certainly has the expertise. We have already mentioned that the demarcation of the existence 
of the crime, from economic offenses and misdemeanors, legal standards "to a greater extent," "in 
the general area," and "large scale", should be operationalized. For this purpose the findings and 
opinions of experts, who possess adequate professional knowledge is essential, especially to 
respond to the question whether the reference value of the permitted level of pollution of air, water 
or soil above the maximum limits and to what extent. Based on precise refer-values that indicate the 
degree of pollution, which gives expert in his report, the court  gives a legal assessment on the 
fulfillment of the above criteria necessary for the existence of the crime. As evidence often can serve 
the official reports of the institutions

16
 about the contamination degree at the time of the commission 

of the offense. Therefore, there is a wide array of institutions which can be delegated to making 
findings and opinions.

17
 But in practice, it is a noticeable negative phenomenon of suspend 

                                                           
15

 The case of Pancevo, see: DICIC, N., op.cit., p. 56.  
16

 In judicial practice reports, findings and expert opinions have been used from: Institute of Public 
Health, Center for Human Hygiene and Ecology, Republic Hydrometeorological Institute, the 
Institute for Nature Conservation of Serbia and others. 
17

 It can often be a higher education institutions, such as the Faculty of Medicine, Faculty of Biology, 
Faculty of Science, Faculty of Veterinary Medicine, Faculty of Forestry, etc.  
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proceedings, for lack of evidence, due to the inability to conduct forensic expertise, or under the 
pretext that the expert conducted late.  

The role of witnesses as evidence in criminal proceedings in light of other environmental 
crimes is also important, whether it is a person holding a direct or indirect knowledge about the 
commission of the offense, or an expert witness, who may be called as a witness, to explain his 
findings and opinion. It should not forget the important role of site investigation as evidence, 
especially so. called investigating site investigation, due to the necessary actions in accordance with 
the request of urgency, in order to avoid the influence of objective and subjective factors on site 
(weather conditions, chemical reactions, and concealing evidence of a criminal offense by the 
perpetrators). Since it is often an area that is wider, the investigating team will often be numerous, 
where the coordination of site investigation head was necessary, in order to eliminate any evidence 
and information obstruction.

18
 During the dynamic phase of the site investigation is almost 

necessary to implement a situational expertise, which runs on the site, with the use of forensic 
apparatus within the distinctive mobile laboratories.  

Finally, with regard to the imposition of appropriate penalties for perpetrators of 
environmental crimes, the most effective consider the fine, although in the case of execution 
qualified form of the offense, the offender is required to act imprisonment. However, bearing in mind 
the lenient sentencing of courts in Serbia, we propose the application of the so. called deferred 
prosecution (conditional postponement of prosecution

)19
, based on art. 283. of the Criminal 

Procedure Code of Serbia
20

, while potentially effective consider the possibility of imposing measure 
the performance of community or humanitarian service (Art. 283, paragraph 1, item 3 of the CPC), 
where the condemned may be involved in the work of the Environmental Protection organisation, 
while for the legal entities can be an effective measure of payment the amount of cash for a 
humanitarian organization, fund, or public institutions (Art. 283, par. 1, item 2 of the CPC), in which 
case the users may arise as those facilities that care for the protection and improvement of 
environmental protection from pollution. 
 
 
6 CONCLUSION 

 Although the criminal law response to environmental crime is a last resort to preserve the 
environment, but even the secular view of the situation in reality is sufficient to conclude that there 
was a large dark figure, but that the judicial protection of the environment, is apparently ineffective. 
Lenient sentencing of the courts shows that the judges and the whole range of competent services 
(police, inspectors, public prosecutors) do not yet recognize the importance of protecting natural 
resouries, natural phenomenon, or particular protected plants or animals. Penal policy for 
environmental offenses is inadequate because it is too lenient. This is corroborated by the fact that 
during the 2009. there were only 10 of prison sentences, often lasting up to 6 months. Insufficient 
use of so-called. situational site investigation and the necessary expertise, results in insufficient 
evidentiary foundation. This means that additional training for all authorized official of the criminal 
procedure should be carried out, then public campaign and stricter penal policy, in order to reduce 
the dark figure and to discourage potential offenders in the future. There is a tendency to extend the 
criminality zone, however, the processing of existing incrimination is of greater importance to the 
public interest in this area. 
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Abstract: The author compares the regulation of liability of legal persons for criminal offences in the 

countries created from the former Yugoslavia. The author compares the regulation of liability of legal 
persons for criminal offences on the basis of the following criteria: what kind of regulation stipulates 
the liability of legal persons for criminal offences ï is it set out in criminal statute, in criminal code or 
in any other special act; which legal persons can be held liable for criminal offences; for which 
criminal offences legal persons can be liable ï for all criminal offences in which  is possible to apply 
this liability or only for precisely determined criminal offences; what are the grounds of liability of 
legal persons for criminal offences and what are the sanctions provided for legal persons. Although 
it is a question of countries that were established after the dissolution of the former common state of 
Yugoslavia and they shared a great part of common legislation for more than seven decades, the 
legal regulation of these countries nevertheless manifests at present certain differences, arising 
from different social conditions and specific needs of individual countries. 
 
Key words: legal persons, liability of legal persons for criminal offences. 

 
 
1  INTRODUCTION 

In opposition to some European countries, in which a liability of legal persons for criminal 
offences was regulated in their legislations several decades ago (for example, in the Netherlands, a 
liability of legal persons for criminal offences was provided for by a special law already in 1951 and 
since 1976 it has also been regulated in the criminal code), this institute represents a relative 
novelty in the criminal legislations of countries selected for this comparative overview.   

The first among the selected countries to regulate a liability of legal persons for criminal 
offences in its criminal legislation was the Republic of Slovenia. An elaborated Bill on Liability of 
Legal Persons for Criminal Offences 

1
 was prepared in Slovenia already in the beginning of 1994, 

but was contested by the opponents of liability of legal persons for criminal offences and did not 
pass successfully through the parliamentary procedure. During the second reading of the Bill, the 
National Assembly of the Republic of Slovenia did not even accept the name of the act

2
, neither a 

half of the articles that made together with the adopted articles, an inseparable unity
3
. In this way, 

the Bill was so curtailed that the Government as the proposer had no other possibility than to 
withdraw the Bill from the legislative procedure.  

The Government submitted a new Bill on Liability of Legal Person for Criminal Offences on 
19 June 1997. The National Assembly of the Republic of Slovenia adopted the Liability of Legal 
Person for Criminal Offences Act at its session on 8 July 1999. The Act was published in the Official 
Gazette of the Republic of Slovenia no. 59/99 and entered into force in accordance with Article 44 of 
the Act ninety days after its publication in the Official Gazette of the Republic of Slovenia (that is on 
23 October 1999).   

National Assembly of the Republic of Slovenia adopted at its session of 20 May 2008 a new 
criminal code (hereinafter CC-I) which entered into force on the 1st November 2008. CC-I has 
brought numerous modifications and represents a radical reform of substantive criminal law in the 
Republic of Slovenia. With regard to the fact that CC-I constitutes a legal basis for the regulation of 
liability of legal persons for criminal offences, it was necessary to amend also the act, regulating a 

                                                           
1
 Poroļevalec Drģavnega zbora Republike Slovenije, XX, no. 8/94 

2
 Such a situation has not been envisaged at all in the Regulation of the National Assembly of the 

Republic of Slovenia. 
3
 Explanation of amendments of the Government of the Republic of Slovenia to the Bill on Liability of 

Legal Persons for Criminal Offences ï the third debate, Poroļevalec Drģavnega zbora Republike 
Slovenije, XXII, no. 47/96, p. 9. 



_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 971 - 

liability of legal persons. The Amendment to the Liability of Legal Person for Criminal Offences Act 
(hereinafter ALLPCO-B) was adopted by the National Assembly of the Republic of Slovenia at its 
session of 17 June 2008 and entered into force on the 1

st
 November 2008, the same date as the 

CC-I.    
In Croatia and in Bosnia and Herzegovina a liability of legal persons for criminal offences was 

regulated in 2003. In Croatia the Act on the Responsibility of Legal Persons for the Criminal 
Offences 

4
 was adopted and in 2007 

5
 it was amended.   

The legal regulation of Bosnia and Herzegovina is somehow specific. The state of Bosnia 
and Herzegovina is composed of two entities, namely The Federation of Bosnia and Herzegovina 
and Republika Srbska. In addition to these two entities there is also a third region, the Brļko District, 
which does not belong to any of these entities, but constitutes a special administrative unit under the 
sovereignity of the institutions of the state of Bosnia and Herzegovina.  

Besides the criminal code of the state of Bosnia and Herzegovina, there are also criminal 
codes of both entities and the criminal code of the Brļko District. The state of Bosnia and 
Herzegovina, both entities and the Brļko District regulated a liability of legal persons for criminal 
offences in special chapters of their criminal codes in 2003. 

6
  

The Republic of Macedonia regulated a liability of legal persons for criminal offences with the 
Amendment to the Criminal Code in 2004. 

7
   

The Constitutional Assembly of the Republic of Montenegro adopted the Law on Criminal 
Liability of Legal Entities on 27 December 2006. 

8
   

The last among the compared countries to regulate a liability of legal persons for criminal 
offences was the Republic of Serbia. The Assembly of the Republic of Serbia adopted the Law on 
the Liability of Legal Entities for Criminal Offences only in 2008. 

9
   

The regulation of liability of legal persons for criminal offences in the selected countries has 
been compared in this overview on the basis of the following criteria: what act regulates the liability 
of legal persons ï  is it regulated in a criminal statute or criminal code or in any other special act; 
which legal persons can be held liable for criminal offences; what are the criminal offences for which 
legal persons can be held liable ï is it for all criminal offences in which it is conceptually possible or 
only for precisely determined criminal offences; what constitutes a ground for the liability of legal 
persons and what are the sanctions prescribed for legal persons. 

 
2  REGULATIONS GOVERNING A LIABILITY OF LEGAL PERSONS FOR CRIMINAL 

OFFENCES  

In the majority of compared countries, with the exception of the Republic of Macedonia and 
the Republic of Bosnia and Herzegovina, a liability of legal persons for criminal offences was 
regulated by a special act. In the Republic of Macedonia, a liability of legal persons for criminal 
offences is set out in a special chapter of the criminal code. 

10
 The same applies to the Republic of 

Bosnia and Herzegovina, to both entities and the Brļko District. 
11

 

                                                           
4
 Official Gazette no. 151/03 

5
 Act Amending the Act on the Responsibility of Legal Persons for the Criminal Offences, Official 

Gazette no. 110/07 
6
 See: Chapter XIV of the Criminal Code of Bosnia and Herzegovina, Official Gazette of Bosnia and 

Herzegovina no. 37/03; Chapter XIV of the Criminal Code of Republika Srbska,  Official Gazettel of  
the Republika Srbska no. 49/03; Chapter XIV of the Criminal Code of the Federation of Bosnia and 
Herzegovina, Official Gazette of the Federation of Bosnia and Herzegovine no. 36/03; Chapter XIV 
of the Criminal Code of the Brļko District of BiH, Official Gazette of the Brļko Distict of BiH no. 
10/03;  
7
 The Act was published in the Official Gazette of the Republic of Macedonia no. 19/2004. See also: 

V. Stojanovski : Criminal Liability of Legal Persons in the Republic of Macedonia, Days of Law 2008, 
Collection of Papers on CD, Faculty of Law, Masaryk University, Czech Republic, Brno 2008, p. 
1769  and M. Deisinger  - M. Vrhovġek: Kriviļna odgovornost pravnih lica. Pravni fakultet 
Univerziteta u Beogradu, Beograd 2009, pp. 167-168.  
8
 The Law was published in the Official Gazette of the Republic of Montenegro no. 2/2007; Act 

amending this Law was published in the Official Gazette no. 13/2007 
9
 The Law was published in the Official Gazette of the Republic of Serbia no. 97/2008 

10
 See M. Deisinger  - M. Vrhovġek, op. cit., pp. 167 ï 168;  V. Stojanovski, op.cit., p. 1770. 

11
 See the note no. 6 
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This distinction is relevant, because it shows that in countries in which a liability of legal 
persons for criminal offences is regulated by a criminal statute or criminal code, it constitutes a part 
of the general criminal law, while in countries in which a liability is set out by a special act, this one 
represents a special criminal law. Consequently, the provisions of the general part of criminal statute 
or criminal code shall be applied only if it is not otherwise stipulated by the respective act on the 
liability of legal persons for criminal offences. 
 
3  LEGAL PERSONS WHO MAY BE HELD LIABLE FOR CRIMINAL OFFENCES 

In all compared regulations, a liability of the state as a legal person is without exception 
excluded for any criminal offence committed. 

In the Slovene Act on Liability of Legal Persons for Criminal Offences, a liability of the 
Republic of Slovenia is excluded and besides it, also a liability of local self-government 
communities, having a status of legal person 

12
  (at present this status applies only to 

municipalities).  
In the Croatian Act on the Responsibility of Legal Persons for the Criminal Offences a liability 

of the Republic of Croatia is excluded, the same applies to the liability of units of local and regional 
self-government. Their units can be punished only for criminal offences that have not been 
committed in the exercise of public powers. 

13
  

In accordance with the provisions of the criminal codes of the Republic of Bosnia and 
Herzegovina, of both entities and the Criminal Code of the Brļko District, the following legal persons 
in Bosnia and Herzegovina shall not be held liable for criminal offences and their liability shall be 
therefore excluded: the Republic of Bosnia and Herzegovina, both entities - the Federation of 
Bosnia and Herzegovina and the Republika Srbska - the Brļko District, cantons, cities, 
municipalities and even local communities. 

14
   

In Montenegro, a liability of the Republic of Montenegro, of state authorities and local self-
government authorities is excluded for criminal offences. A legal person vested with public powers 
shall not be liable for a criminal offence committed in the exercise of such powers. 

15
                   

In the Republic of Macedonia all legal persons may be held liable for criminal offences, 
except the state. 

16
                           

In the Republic of Serbia, a liability for the criminal offences committed is excluded for the 
Republic of Serbia, the autonomous province and local self-government units, that is, state 
authorities, authorities of the autonomous province and authorities of a local self-government unit. 
Other legal persons vested with public powers by virtue of law can not be liable for criminal offences 
committed in the exercise of their powers. 

17
 

 
4  CRIMINAL OFFENCES FOR WHICH LEGAL PERSONS CAN BE HELD LIABLE 

In the Republic of Macedonia and in the Republic of Slovenia, legal persons may be liable 
only for specific criminal offences, while in other compared countries they may be held liable for all 
criminal offences set out in the special section of a criminal statute or criminal code and in other 
laws, containing criminal offences.  

Legal persons in the Republic of Slovenia can be held liable only for those criminal offences 
which are explicitly listed in the Article 25 of the Liability of Legal Persons for Criminal Offences Act.  

Legal person in the Republic of Macedonia may be liable only for criminal offences stipulated 
under the Criminal Code or under any other law, containing criminal offences, in which a liability of 
legal persons is stipulated for each individual criminal offence. 

18
     

                                                           
12

 The first paragraph of Article 2 of the Liability of Legal Persons for Criminal Offences Act. 
13

 Article 6 of the Act on the Responsibility of Legal Persons for the Criminal Offences. 
14

 The first paragraph of Article 122 of the Criminal Code of Bosnia and Herzegovina, the first 
paragraph of Article 125 of the Criminal Code of  Republika Srbska, the first paragraph of Article 126 
of the Criminal Code of the Federation of Bosnia and Herzegovina and the first paragraph of Article 
16 of the Criminal Code of the Brļko District. 
15

 Article 2 of  the Law on Criminal Liability of Legal Entities  
16

 M. Deisinger  - M. Vrhovġek, op. cit., pp. 167;  V. Stojanovski, op. cit., p- 1770. 
17

 Article 3 of the Law on the Liability of Legal Entities for Criminal Offences 
18

 V. Stojanovski, op. cit., p. 1770. 
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In the Republic of Bosnia and Herzegovina, legal persons can be held liable for criminal 
offences laid down in the criminal code as well as for criminal offences provided for under some 
other law. 

19
    

In the Republic of Montenegro, legal persons may be held liable for criminal offences set out 
in the special section of the Criminal Code and for other criminal offences provided for under a 
separate law, if the conditions of liability of a legal person pursuant to this law have been fulfilled. 

20
    

Legal person in the Republic of Croatia may be punished for criminal offences set out in the 
Criminal Code or in some other law stipulating criminal offences, if the conditions of liability of a legal 
person prescribed by this law have been fulfilled. 

21
   

Legal person in the Republic of Serbia may be held liable for criminal offences from the 
special section of the Criminal Code and for criminal offences provided for under other laws, if the 
conditions of liability of a legal person set out by this law have been fulfilled. 

22
 

 
5  A GROUND FOR THE LIABILITY OF LEGAL PERSONS 

A ground for the liability of legal persons is important, because it depends upon the definition 
of the ground and the determination of criminal offences for which a legal person may be held liable, 
in which cases and to what extent it is possible to establish a liability of a legal person for the 
criminal offence committed. A comparative overview shows that a ground for the liability of legal 
persons for a criminal offence is most precisely regulated in the Republic of Slovenia and in the 
Republic of Bosnia and Herzegovina. In this regard it has to be said, that conditions for establishing 
a liability of legal persons for criminal offences are much stricter in the Republic of Slovenia and in 
the Republic of Bosnia and Herzegovina than in other selected countries.  

Grounds for the liability of legal persons are set out in the Republic of Slovenia in Article 4 of 
the Liability of Legal Persons for Criminal Offences Act. Besides a formal prerequisite that a criminal 
offence was committed in the name, on behalf of or in favour of a legal person, there must be at 
least one of the material conditions which must be fulfilled, proving that a legal person contributed to 
the commission of a criminal offence through its management or supervisory bodies. 

Grounds for the liability of a legal person for a criminal offence are laid down in Article 4 of 
the Act. A legal person shall be liable for a criminal offence committed by the perpetrator in the 
name, on behalf of or in favour of a legal person in the following cases:  

1. if the committed criminal offence means carrying out an illegal resolution, order or 
endorsement of its management or supervisory bodies; 

2. if its management or supervisory bodies influenced the perpetrator or enabled him to 
commit the criminal offence; 

3. if it obtains by a criminal offence an illegal property gain or objects gained through a 
criminal offence; 

4. if its management or supervisory bodies have omitted obligatory supervision of the 
legality of the actions of employees subordinate to them. 

This provision is very important, because it shows that a legal person shall not be held liable 
only for a perpetratorôs act, but that its liability rests on its own grounds. A legal person is liable for 
its own contribution to the prohibited consequence or the maintenance of illegal situation, resulting 
in a prohibited consequence. Although a legal person cannot commit the acts that can be 
perpetrated by natural persons and are defined in the criminal code as criminal offences, it does not 
mean that a legal person cannot crucially contribute through its bodies to the commission of a 
criminal offence. There are certain actions of a legal person, such as the abuse of power or 
omission of necessary supervision that represent a ground for the blame and for the independent 
liability of a legal person. This ground for the blame indicates that we cannot speak of the strict 
liability, but rather of a special form of criminal responsibility, adjusted to legal persons.     

                                                           
19

 Compare Article 143 of the Criminal Code of Bosnia and Herzegovina, Article 146 of the Criminal 
Code of Republika Srbska, Article 147 of the Criminal Code of the Federation of Bosnia and 
Herzegovina and Article 147 of the Criminal Code of the Brļko District of BiH. 
20

 Article 3 of the Law on Criminal Liability of Legal Entities.   
21

 The second paragraph of Article 3 of the Act on the Responsibility of Legal Persons for the 
Criminal Offences.  
22

 Article 2 of  the Law on the Liability of Legal Entities for Criminal Offences. See also M. Deisinger  
- M. Vrhovġek, op. cit., pp. 189 ï 190. 
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As a legal person has its own ground of liability, its liability for a criminal offence is also 
limited and accessory. A legal person is liable for its own contribution to a criminal offence, which 
means that it is not necessary for establishing its liability and punishability to find a perpetrator guilty 
too. It is enough to establish that a perpetrator has objectively fulfilled with his action the elements of 
a criminal offence, the commission of which has been enabled also by a legal person through the 
action of its bodies.   

Article 5 of the Act defines the limits of the liability of legal person for a criminal offence. The 
liability of a legal person does not preclude the criminal responsibility of natural persons or 
responsible persons for the committed criminal offence. A legal person is liable for a criminal offence 
also in the case when a perpetrator has not been found guilty or when a criminal offence was 
committed under the legal personôs duress or threats. A legal person may be held liable for criminal 
offences committed out of negligence only under the condition that its management or supervisory 
bodies have omitted a necessary supervision of the legality of the actions of employees subordinate 
to them. In this case a legal person may be given a reduced sentence. If a legal person has no other 
body besides a perpetrator who could lead or supervise the perpetrator, the legal person shall be 
liable for the committed criminal offence within the limits of the perpetratorôs guilt. In such cases the 
liability of a legal person is accessory in the whole. 

The regulation in Bosnia and Herzegovina is very similar to the Slovene regulation. The 
Criminal Code of Bosnia and Herzegovina stipulates in Article 124 that a legal person shall be liable 
for a criminal offence perpetrated in the name of, for account of or for the benefit of the legal person:  

a) when the purpose of the criminal offence is arising from the decision, order or permission 
of its management or supervisory bodies; or 

b) when its management or supervisory bodies have influenced the perpetrator or enabled 
him to commit the criminal offence; or 

c) when a legal person disposes of illegally obtained property gain or uses objects acquired 
by the criminal offence; or 

d) when its management or supervisory bodies failed to carry out obligatory supervision over 
the legality of work of the employees. 

23
 

The Criminal Code of Bosnia and Herzegovina defines the limits of liability of a legal person 
for a criminal offence in Article 125. Pursuant to conditions of Article 124 of this Code, a legal person 
is liable for a criminal offence even when the perpetrator is not criminally responsible for the 
committed criminal offence. The liability of a legal person does not preclude the criminal 
responsibility of natural persons or responsible persons for the perpetrated criminal offence. A legal 
person may be liable for criminal offences committed out of negligence under the conditions referred 
to in Article 124, item d of this Code. In this case, a legal person may be given a milder sentence. 
When a legal person has no other person or body besides a perpetrator who could direct or 
supervise the perpetrator, the legal person shall be liable for the criminal offence within the limits of 
the perpetratorôs liability. 

24
 

As the regulation of liability of legal persons for criminal offences in the Republic of Bosnia 
and Herzegovina is very similar (nearly identical) to that in the Republic of Slovenia, it can be said 
that everything concerning the grounds and limits of liability of legal persons for criminal offences 
holds true also for the regulation in the Republic of Bosnia and Herzegovina.                 

The regulation in other compared countries is much less favourable to legal persons. In most 
cases it is sufficient for the court in order to establish a liability of legal persons to state that natural 
or responsible person committed a criminal offence in the name or in favour of a legal person. This 
regulation is very similar to the regulation in the contemporary French law.  

The most rigorous regulation of the liability of legal persons is in the Republic of Montenegro. 
Its Law on Criminal Liability of Legal Entities stipulates in Article 5 that a legal person shall be liable 
for a criminal offence of a responsible person who acted within his/her powers on behalf of the legal 
person with the intention to obtain a gain for the legal person. A liability of a legal person exists also 
when the acting of a responsible person has been contrary to business policy or orders of a legal 

                                                           
23

 Nearly identical are the following provisions:  Article 127 of the Criminal Code of Republika 
Srbska, Article 128 of the Criminal Code of the Federation of Bosnia and Herzegovina and Article 
128 of the Criminal Code of the Brļko District of BiH. 
24

 Nearly identical are the following provisions:  Article 128 of the Criminal Code of Republika 
Srbska, Article 129 of the Criminal Code of the Federation of Bosnia and Herzegovina and Article 
129 of the Criminal Code of the Brļko District of BiH. 
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person. The latter provision is somehow contestable, because it indicates that in this case it is 
actually a question of strict liability of a legal person for the perpetrated criminal offence.    

The limits of liability of a legal person for criminal offences are set out in Article 6. Pursuant to 
the conditions of Article 5, the legal person shall be liable for a criminal offence even if the 
responsible person has not been convicted of this criminal offence. The liability of a legal person 
does not preclude the criminal responsibility of a responsible person for the criminal offence 
committed. Subjective elements of a criminal offence existing in responsible person shall be taken 
into account also with respect to the legal person, if the grounds for liability referred to in Article 5 of 
this law exist. This provision shows that a liability of legal person is derivative and accessory 
(dependent).       

The Criminal Code of the Republic of Macedonia stipulates in Article 28a that a legal person 
is criminally responsible, if the act was committed either by the commission or due to the omission of 
obligatory supervision by the administrative body or responsible person in legal person or by some 
other person, vested with powers to act on behalf of legal person in accordance with its powers or 
who exceeded its powers in order to obtain a gain for a legal person. 

25
 

The provision which establishes a criminal responsibility of the legal person also in cases 
when a perpetrator exceeded the entrusted powers seems questionable, because a perpetrator in 
fact outwits a legal person, while a legal person is besides being outwitted, also liable for the 
committed criminal offence. 

The Croatian Act on the Responsibility of Legal Persons for the Criminal Offences stipulates 
that a legal person shall be punished for a criminal offence of a responsible person if such offence 
violates any of the duties of the legal person or if a legal person has obtained or should have 
obtained by this act an illegal gain for itself or for the third person. 

26
  The liability of a legal person is 

based upon culpability of the responsible person. 
27

 These provisions show that it is necessary for 
establishing a liability of legal person to state certain contribution of a legal person to the 
commission of a criminal offence, and on the other hand, a liability of legal person remains 
derivative and accessory.  

In the Serbian Law on the Liability of Legal Entities for Criminal Offences the grounds of 
liability of legal persons are set out in Article 6.  A legal person shall be held liable for a criminal 
offence which has been committed within its competencies or powers by a responsible person with 
intention to obtain a gain for a legal person. The liability of legal person under the first paragraph of 
this article also exists, if the omission of supervision by the responsible person enabled a natural 
person operating under the supervision of the responsible person the commission of crime for the 
benefit of the legal person.  

Limits of the liability of legal persons are laid down in Article 7 of the Law on the Liability of 
Legal Entities for Criminal Offences. The liability of legal persons is based upon culpability of the 
responsible person. Pursuant to the conditions of Article 6 of this Law, a legal person shall be held 
liable for a criminal offence committed by the responsible person even though criminal proceedings 
against the responsible person have been discontinued or indictment dismissed. These provisions 
show that a liability of legal persons in the Republic of Serbia is derivative and accessory. 
 
6  SANCTIONS 

In the regulation of sanctions for legal persons there are smaller differences among the 
compared countries than in the regulation of the grounds for the liability of legal persons for criminal 
offences. There are nevertheless certain differences which will be highlighted.  

The Slovene law provides the following penalties for legal persons: a fine, expropriation of 
property and termination of legal person. ALLPCO-B has complemented the Act by two accessory 
sentences, namely with the prohibition to participate in public tenders and prohibition to trade with 
financial instruments. 

28
 It is clear from this provision that the Act prescribes for a legal person three 

types of sentences of deprivation of property as principal sentences, since it is not possible to 
punish a legal person by any other type of sentence. Accessory sentences may be imposed by the 
court for criminal offences against economy and criminal offences of corruption involving officials. A 

                                                           
25

 V. Stojanovski, op.cit, p. 1770; M. Deisinger -  M. Vrhovġek, op. cit., p. 167. 
26

 The first paragraph of Article 3 of the Act on the Responsibility of Legal Persons for the Criminal 
Offences. 
27

 Article 5 of the Act on the Responsibility of Legal Persons for the Criminal Offences. 
28

 Article 6 of  ALLPCO-B. 
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court may prohibit by applying accessory sentences a participation in public tenders for the period 
from three to ten years and trading with financial instruments for the period from one to eight years. 
The court may apply to a legal person also a suspended sentence.  

In addition to principal and accessory sentences, it is possible to impose on legal persons 
also a safety measure. Besides the safety measure of confiscation of objects pursuant to Article 73 
of the CC-1, the court can also impose the safety measure of the publication of the judgement and 
the measure of prohibition of a specific commercial activity. 

A legal person can suffer legal consequences of conviction even if it was only fined. 
29

 Legal 
consequences of conviction which may come into effect for a legal person are the following: 1. 
prohibition of activity on the basis of licences, authorisations or concessions granted by state 
authorities; and 2. prohibition of acquisitions of licences, authorisations or concessions which are 
granted by state authorities. 

30
 

The regulation of sanctions in the criminal codes of Bosnia and Herzegovina, both entities 
and in the Criminal Code of the Brļko District of Bosnia and Herzegovina is practical identical to the 
regulation in the Slovene Act on the Liability of Legal Persons for Criminal Offences, which suggests 
that legislators in Bosnia and Herzegovina shaped their legislation upon the Slovene model. 

31
  

Montenegrin Law on Criminal Liability of Legal Entities provides for legal persons the 
following sanctions: penalties, suspended sentence and safety measures. Among the penalties, the 
Law provides for a fine and termination of legal person. A fine and termination of legal person may 
be imposed only as principal sentences. The court may impose on a legal person also a suspended 
sentence and suspended sentence with protective supervision. A possibility of imposing a 
suspended sentence with protective supervision is a singularity of Montenegrin law, because such a 
possibility is envisaged, besides in the Montenegrin law, only in the Serbian Law on the Liability of 
Legal Entities for Criminal Offences. Legal person may be imposed the following safety measures:  

1. formulation and implementation of effective programmes and necessary and reasonable 
measures;  

2.  confiscation of objects 
3.  public pronouncement of the judgement; 
4.  ban on conducting certain business or other activities. 
A court may pronounce one or more safety measures against a legal person when the 

conditions prescribed by law for their imposition are fulfilled. The ban on conducting certain business 
or other activities may not be pronounced along with a suspended sentence. 

A legal person may also suffer the following legal consequences of conviction: 1. ban on 
conducting an activity on the basis of a permit, license, authorisation or concession issued by state 
authorities; and 2. ban on getting a permit, license, authorization or concession issued by state 
authorities. 

32
                 

Criminal Code of the Republic of Macedonia prescribes for legal entities the following 
sanctions:  

1. fine; 
2. temporary ban on performing a specific activity; 
3. permanent ban on performing a specific activity; and 
4. termination of legal person. 

33
            

Croatian Act on the Responsibility of Legal Persons for the Criminal Offences contains the 
following sanctions: penalties, suspended sentence and safety measures. Among the penalties, the 
Act prescribes a fine and termination of legal person. A court may also impose on a legal person a 
suspended sentence instead of fine. 

In addition to penalties, a court may impose on a legal person one or several safety   
measures: ban on performance of certain activities or transactions; ban on obtaining of licences, 

                                                           
29

 In the second paragraph of Article 99 of the Penal Code it is explicitly stipulated that legal 
consequences cannot come into existence incident to the imposition of a fine. Exactly the same is 
the provision of the second paragraph of Article 78 of CC-1. 
30

 Article 21 of the ALLPCO -UPB. 
31

 See Articles 131 ï 141 of the Criminal Code of Bosnia and Herzegovina; Articles 134 ï 144 of the 
Criminal Code of Republika Srbska, Articles 135 - 145 of the Criminal Code of the Federation of 
Bosnia and Herzegovina and Articles 135 - 145 of the Criminal Code of the Brļko District of BiH. 
32

 See Articles 12, 13, 24, 26, 28 and 33 of the Law on Criminal Liability of Legal Entities.    
33

 V. Stojanovski, op. cit., p. 1772. 
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authorisations, concessions or subsidies; ban on transactions with beneficiaries of the national or 
local budgets, and confiscation of objects. A court may also order a public pronouncement of the 
judgement in cases when it is established on the basis of the gravity of the offence that there are 
good reasons to inform the public of the final judgement. 

34
 

Serbian Law on the Liability of Legal Entities for Criminal Offences stipulates for the criminal 
offences of legal persons the following criminal sanctions: penalties, suspended sentence and 
safety measures. Among the penalties, the Law provides for a fine and termination of legal person. 
A fine and termination of legal person may be imposed only as principal sentences. The court may 
impose against a legal person also a suspended sentence and suspended sentence with protective 
supervision. The possibility of imposing a suspended sentence with protective supervision is a 
peculiarity of Serbian law and is known besides in Serbian law only in Montenegrin law. 

Pursuant to Serbian law, it is also possible to impose on legal person the following safety 
measures:     

1. prohibition to practise certain registered activities or operations; 
2. confiscation of objects  
3. public pronouncement of the judgement; 
A court may pronounce one or more safety measures against a legal person when the 

conditions prescribed by law for their imposition are fulfilled. Safety measures of the confiscation of 
objects and the publication of the judgement may be imposed if the suspended sentence has been 
imposed on the responsible legal person. 

Legal person may also be subject to legal consequences of conviction. Legal consequences 
may either concern the termination or forfeiture of certain rights or the prohibition upon acquiring 
certain rights. Legal consequences concerning the termination or forfeiture of certain rights are the 
following: 1. termination of practising certain activities or business operations; 2. forfeiture of certain 
permits, approvals, concessions, subsidies or other forms of incentives, granted by a decision of a 
government authorities or an authority of the local self-government unit. Legal consequences of 
conviction comprising prohibition upon acquiring certain rights include: 1. prohibition to practise 
certain activities or business operations; 2. prohibition upon participation in public tenders; 3. 
prohibition upon participation in privatisation of business entities; 4. prohibition upon acquiring 
certain permits, approvals, concessions, subsidies or any other forms of incentives granted by a 
decision of a government authorities or authorities of the local self-government unit. 

35
 

 
 
7  CONCLUSION 

The liability of legal persons for criminal offences has slowly but certainly made its way to the 
legislations of European countries. A current trend indicates that all countries, members of the 
Council of Europe and the European Union, will have to regulate a liability of legal persons for 
criminal offences, because its establishment is highly recommended by the international 
instruments, issued by the Council of Europe and European Union.  

The fact that the liability of legal persons for criminal offences has been regulated in all 
countries selected for this overview, also speaks in favour of this trend.   

Although the issue treated in this overview concerns countries which have been established 
after the disruption of the common state of Yugoslavia and which had for more than seven decades 
a common legislation, at least a major part of it, the current legal regulation of these countries 
nevertheless shows certain differences, deriving from different social situations and specific needs 
of each country. 
 
 
 
 
 
 
 

                                                           
34

 See Articles 8, 13, 15 and 21 of the Act on the Responsibility of Legal Persons for the Criminal 
Offences. 
35

 See Articles 12, 13, 20, 22, 23, 27 and 28 of the Law on the Liability of Legal Entities for Criminal 
Offences.   
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NEPRAVĆ TRESTNĆ ZODPOVEDNOSş PRĆVNICKħCH OSĎB 
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Abstract: The contribution dealt with the topic of affirmitive defenses of legal person. if it is 

neccessary to have it and what should be the drafting of such defenses in preparing legislation 
about criminal responsibility of legal persons. 
 
Abstrakt: Pr²spevok formuluje z§klad oslobodzuj¼cich d¹vodov pre priamu trestn¼ zodpovednosŠ 

pr§vnickĨch os¹b vo svetle pripravovanej z§konnej ¼pravy na Slovensku, tak aby boli v praxi aj 
vykonateŎn® a pr§vnick® osoby neboli Ăobjekt²vne trestne zodpovedn®ñ tak ako je to v zmysle 
s¼ļasnej ¼pravy. S¼ļasne pr²spevok rieġi potrebu uzakoniŠ tieto d¹vody aj s presahom na z§sadu 
pr§va na spravodlivĨ proces a rovnosti str§n. 
 
Key words: defense, legal person, criminal responsibility 
 
KŎ¼ļov® slov§: trestn§ zodpovednosŠ pr§vnickĨch os¹b,  
 
 
1 ĐVOD- K SĐĻASNEJ ĐPRAVE  

Sankcie zhabania peŔaģnej ļiastky podŎa Ä83a TZ a zhabania majetku podŎa 83b TZ sa vo 
vġeobecnosti uv§dzaj¼ ako tzv. Ăneprav§ trestn§ zodpovednosŠ pr§vnickĨch os¹bñ. Podstatou oboch 
sankcii je skutoļnosŠ, ģe prelamuje jednu z doposiaŎ z§kladnĨch z§sad trestn®ho pr§va hmotn®ho- 
zodpovednosti za individu§lne zavinenie fyzickej osoby a sankcionuj¼ konanie pr§vnickej osoby 
cestou uloģenia sankcie ï ochrann®ho opatrenia 

V zmysle ustanovenia Ä83a ods.1 p²sm.a) aģ c)  resp. 83b  ods.1 p²sm.a) aģ c) TZ uloģenie 
ochrannĨch opatren² zhabania peŔaģnej ļiastky a zhabania majetku prich§dza do ¼vahy ak s¼ 
splnen® nasledovn® podmienky (kumulat²vne): 

1.Doġlo k sp§chaniu trestn®ho ļinu 
2.Existuje pr²ļinn§ s¼vislosŠ medzi pr§vnickou osobou a fyzickou osobou v s¼vislosti: 

a.s vĨkonom opr§vnenia zastupovaŠ t¼to pr§vnick¼ osobu. 
b.s vĨkonom opr§vnenia prij²maŠ rozhodnutia v mene tejto pr§vnickej osoby. 
c.S vĨkonom opr§vnenia vykon§vaŠ kontrolu v r§mci tejto pr§vnickej osoby alebo 

3.Existuje pr²ļinn§ s¼vislosŠ medzi pr§vnickou osobou a sp§chanĨm trestnĨm ļinom 
v s¼vislosti: 

a.s vĨkonom opr§vnenia zastupovaŠ t¼to pr§vnick¼ osobu. 
b.s vĨkonom opr§vnenia prij²maŠ rozhodnutia v mene tejto pr§vnickej osoby. 
c.S vĨkonom opr§vnenia vykon§vaŠ kontrolu v r§mci tejto pr§vnickej osoby alebo 

4.V pr²pade uloģenia ochrann®ho opatrenia zhabania majetku v zmysle Ä83b TZ je 
obligat·rnou n§leģitosŠou nadobudnutie majetku alebo jeho ļasti trestnou ļinnosŠou alebo z pr²jmov 
poch§dzaj¼cich z trestnej ļinnosti. 

Uveden§ trestn§ zodpovednosŠ v zmysle 83a ods.1 p²sm.a) aģ c)  resp. 83b  ods.1 p²sm.a) 
aģ c) TZ m§ absol¼tny charakter bez moģnosti oslobodenia resp. uvedenia okolnosti, ktor§ by mohla 
rezultovaŠ v neuloģenie tĨchto ochrannĨch opatren²

1
 je pr§vne irelevantne a na rozhodnutie s¼du 

nem§ dopad.. 
V zmysle Ä83a ods.1 p²sm. d)  resp. 83b  ods.1 p²sm. d) TZ na rozdiel od Ä83a ods.1 p²sm.a) 

aģ c) resp. 83b  ods.1 p²sm.a) aģ c) TZ ustanovuje zanedbanie dohŎadu alebo n§leģitej starostlivosti 
v tejto pr§vnickej osobe. Moģno hovoriŠ o stave, keŅ pr§vnick§ osoba nevynaloģila vġetko ¼silie na 

                                                           
1
 Ġkult®ty, P- a kol.; Spr§vne pr§vo hmotn®- Vġeobecn§ a osobitn§ ļasŠ; Heur®ka, 2002, str. 153 
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to, aby zabr§nila poruġeniu pr§vnej povinnosti.
2
 Tento koncept urļitĨm sp¹sobom nahr§dza 

Ănedbanlivostn¼ñ formu zavinenia, tak ako ju ustanovuje Ä v zmysle Ä16 p²sm.a) a p²sm.b), priļom 
ustanovenie Ä83a ods.1, p²sm.d) a 83b ods.1, p²sm.d) TZ- zanedbanie dohŎadu alebo n§leģitej 
starostlivosti  moģno taktieģ obsahovo vymedziŠ pomocou vĨstiģnej Soln§Śovej defin²cie 
nedbanlivosti ako zanedbanie povinnej opatrnosti, ktor§ sp¹sob² nezamĨġŎanĨ vĨsledok t.j. trestnĨ 
ļin.

3
  

Z relevantnĨch rozhodnut² zahraniļnĨch justiļnĨch org§nov
4
 vyplĨva, ģe toto tvrdenie bude 

pr§vne relevantn® iba v pr²pade, ak sa preuk§ģe, ģe pr§vnick§ osoba tento dohŎad alebo n§leģit¼ 
starostlivosŠ nielen popisuje vo vn¼tornĨch predpisoch spoloļnosti, ale ģe taktieģ t§to starostlivosŠ 
re§lne funguje

5
. Samotn§ existencia dohŎadovĨch mechanizmov s vymenovan²m zodpovednĨch 

os¹b v dokumentoch nestaļ², ak tieto osoby re§lne nekonaj¼ a trestn§ ļinnosŠ (in concreto- 
podpl§canie) predstavuje v spoloļnosti beģn¼ obchodn¼ praktiku.

6
 

 
2 NĆSTIN TRESTNEJ ZODPOVEDNOSTI PRĆVNICKEJ OSOBY V PRIPRAVOVANOM 

NĆVRHU ZĆKONA 

V s¼ļasnosti sa v Slovenskej republike pripravuje samostatnĨ z§kon, ktorĨm by sa mala 
zaviesŠ priama trestn§ zodpovednosŠ pr§vnickĨch os¹b a ktorĨm by sa taktieģ zruġila s¼ļasn§ 
¼prava, ktor¼ aplikaļn§ prax neprijala a v z§sade nikdy sa s Ŕou nestotoģnila.  

T§to situ§cia bola vyn¼ten§ vĨsledkami hodnotiacich spr§v pracovnĨch skup²n OECD, ktor® 
povaģovali neexistenciu pravej trestnej zodpovednosti v Slovenskej republike za nedostatok, najmª 
vo vzŠahu ku korupci² a boji proti legaliz§cii pr²jmov z trestnej ļinnosti a podpory terorizmu.

7
 

SamostatnĨ z§kon by mal obsahovaŠ jednak hmotnopr§vne ustanovenia, procesnopr§vne 
ustanovenia a ġpeci§lne ustanovenia justiļnej spolupr§ce v trestnĨch veciach. 

Z d¹vodu pr²buznosti pr§vnych poriadkov bol predlohou pre spracovanie z§kona ļesk§ 
pr§vna ¼prava.

8
  

VzhŎadom na hore naļrtnutĨ probl®m s ch§pan²m nepravej trestnej zodpovednosti, ktorej 
charakter je viac Ăobjekt²vnyñ neģ, ģe by vych§dzal zo zodpovednosti za zavinenie sa pok¼sim 
naļrtn¼Š moģn® znenie tĨchto d¹vodov, tak ako by mohli byŠ upraven® v novom z§kone, pr²p. tak 
aby reflektovali aspoŔ z§kladnĨ r§mec trestnej zodpovednosti p§chateŎa trestn®ho ļinu- pr§vnickej 
osoby, ktor§ vych§dza z individu§lnej trestnej zodpovednosti, t.j. zodpovednosti za zavinenie. 
Formul§cia uveden®ho znenia do znaļnej miery vych§dza z existuj¼cej pr§vnej ¼pravy ochrannĨch 
opatren² zhabania peŔaģnej ļiastky a zhabania majetku, avġak akcentuje m§ svoju inġpir§ciu 
v rozhodnutiach US. Department of Justice, ktor® v tĨchto veciach poskytuje pomerne rozsiahlu 
jurisprudenciu,

9
  ale veŎmi podobn¼ formul§ciu napr. obsahuje i talianska z§konn§ ¼prava.

10
 

                                                           
2
 Ġkult®ty, P- a kol.; Spr§vne pr§vo hmotn®- Vġeobecn§ a osobitn§ ļasŠ; Heur®ka, 2002, str. 153 

3
 Soln§Ś, V.- Fenyk, J.- C²saŚov§, D.; Z§klady trestn² odpovŊdnosti, Lexis Nexis, Praha, str. 289. 

4
 U.S.DEPARTMANT of JUSTICE vs. Pinto, US v. Bank of England a in® 

5
 Dohoda o vine a treste (guilty plea) uzavret§ medzi U.S. Department of Justice  a  Siemens 

Aktiengeselschaft a  para. 32 a nasl. a 86 a nasl. z 15.08.2008. 
6
 Dohoda o vine a treste (guilty plea) uzavret§ medzi U.S. Department of Justice  a  Siemens 

Aktiengeselschaft z  para. 32 a nasl. a 86 a nasl z 15.08.2008. 
7
 Autor je ļlenom Poradnej komisie Ministerstva spravodlivosti pre pr²pravu n§vrhu z§kona o trestnej 
zodpovednosti pr§vnickĨch os¹b. 
8
 Z§kon ļ.418/2011 Sb. o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim ¼ļinnĨ od 

1.1.2012 
9
  K tomu viac porovnaj ofici§lny register pr²padov Anti fraud Office, US Dept. Of Justice. 

10
 Z§konn® nariadenie ļ. 231/2001 Talianskej republiky v zmysle ļl. 7 ods. 1, ods. 2, ktor® 
ustanovuj¼, ģe organiz§cia nesie zodpovednosŠ ak sp§chanie trestn®ho ļinu bolo moģn® z d¹vodu 
nedodrģania povinnosti riadenia alebo dohŎadu. Vyluļuje sa nedodrģanie povinnost² riadenia 
a dohŎadu, ak organiz§cia pred sp§chan²m trestn®ho ļinu prijala a ¼ļinne zaviedla organizaļnĨ, 
riadiaci a kontrolnĨ model vhodnĨ zabr§niŠ vĨskytu podobnĨch trestnĨch ļinov. V zmysle ļl. 5 ods. II 
z§konn®ho nariadenia ļ. 231/2001 je trestn§ zodpovednosŠ pr§vnickej osoby vyl¼ļen§, v pr²pade, 
keŅ p§chateŎ sp§chal trestnĨ ļin vo vlastnom z§ujme alebo v z§ujme tret²ch os¹b. In: Bianchi, M., 

Z§konn® nariadenie ļ. 23Á1 zo dŔa 8 j¼na 2001, Administrat²vna zodpovednosŠ pr§vnickĨch os¹b, 
Implement§cia a organizaļn® modely; Studio Morandini e Associati; medzin§rodn§ konferencia La 
responsibilita penale degli amministratori e delle societa/Trestn§ zodpovednosŠ konateŎov 
a spoloļnost², Bratislava 27. J¼na 2013, str. 12 
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N§vrh z§kona vych§dza zo zodpovednosti za vġetky trestn® ļiny, priļom plat², ģe trestnĨ ļin 
je sp§chanĨ pr§vnickou osobou, ak je sp§chanĨ v jej prospech a sp§chal ho: 

a) ġtatut§rny org§n alebo ļlen ġtatut§rneho org§nu, alebo in§ osoba, ktor§ je opr§vnen§ 
menom pr§vnickej osoby alebo za pr§vnick¼ osobu konaŠ,  

b) ten, kto u tejto pr§vnickej osoby vykon§va riadiacu ļinnosŠ,  
c) ten, kto u tejto pr§vnickej osoby vykon§va kontroln¼ ļinnosŠ alebo dohŎad, aj keŅ nem§ inĨ 

vzŠah k pr§vnickej osobe, 
d) ten, kto vykon§va rozhoduj¼ci vplyv na riadenie tejto pr§vnickej osoby, ak jeho konanie 

bolo aspoŔ jednou z podmienok zakladaj¼cich trestn¼ zodpovednosŠ pr§vnickej osoby, alebo 
e) zamestnanec alebo osoba v obdobnom postaven² pri plnen² pracovnĨch ¼loh alebo inĨch 

¼loh pre pr§vnick¼ osobu vykonanĨch na z§klade rozhodnutia, schv§lenia alebo pokynu org§nov 
pr§vnickej osoby alebo osoby uvedenej v p²sm. a) aģ d). 

ńalġie ustanovenie predstavuje z teoretick®ho vĨchodiska n§znak re§lnej doktr²ny trestnej 
zodpovednosti pr§vnickej osoby, ktor§ je typick§ poģiadavkou na etick® konanie a konanie ktor® je 
v s¼lade s trestnĨm poriadkom, priļom pr§vnicka osoba samotn§ m§ dostatoļn® rozvinutĨ tzv. 
Compliance managment syst®m alebo Compliance program. 

Pr§vnick§ osoba nie je trestne zodpovedn§, ak v pr²ļinnej s¼vislosti zo sp§chanĨm trestnĨm 
ļinom:

11
 

a)nebol zanedbanĨ dohŎad, n§leģit§ starostlivosŠ, kontrola ani riadenie v pr§vnickej osobe a 
v tomto pr²pade trestn¼ zodpovednosŠ pr§vnickej osoby moģno vyl¼ļiŠ, ak je preuk§zan®, ģe 
pr§vnick§ osoba tento dohŎad alebo n§leģit¼ starostlivosŠ, ktor¼ upravuj¼ vn¼tropodnikov® normy, 
taktieģ re§lne uplatŔuje a ģe t§to starostlivosŠ aj funguje

12
 

b)boli uskutoļnen® potrebn® a primeran® opatrenia na zabr§nenie alebo potlaļenie 
sp§chania trestn®ho ļinu, ktor® od pr§vnickej osoby moģno spravodlivo poģadovaŠ a  

TĨmto ustanoven²m sa m§ na mysli, ģe spoloļnosŠ mala zavedenĨ syst®m vn¼tornej 
kontroly ktorĨ zabezpeļoval zodpovednosŠ za pouģ²vanie prostriedkov spoloļnosti a br§nil 
zamestnancom, aby nepr²jmali, nesŎubovali alebo neposkytli verejnĨm ļiniteŎom ģiadnu vec alebo 
sluģbu urļitej hodnoty. Vn¼torne predpisy sa pravidelne aktualizovali v s¼lade s 
bankovou legislat²vou a ġpecifickĨmi rizikami. Tieto predpisy zakazovali korupciu a upozorŔovali 
na moģn® riziko korupcie pri poskytnut² darov, benefitov, cestovn®ho, stravn®ho alebo 
sponzoringu. SpoloļnosŠ ļasto svojich zamestnancov v tejto oblasti ġkolila.

 13
. 

c)neboli prehliadan® inform§cie, z ktorĨch vyplĨvalo, ģe hroz² sp§chanie trestn®ho ļinu.  
Samotn§ existencia dohŎadovĨch mechanizmov s vymenovan²m zodpovednĨch os¹b v 
dokumentoch nestaļ², ak tieto osoby re§lne nekonaj¼ a trestn§ ļinnosŠ (in concreto- podpl§canie) 
predstavuje v spoloļnosti beģn¼ obchodn¼ praktiku

14
 

 
3  PRĆVO NA OBHAJOBU A PRĆVO NA SPRAVODLIVħ PROCES 

S¼ļasn§ pr§vna ¼prava neposkytuje pr§vnickej osobe dostatoļn® procesn® z§ruky na 
uplatnenie pr§va na spravodlivĨ proces v plnej miere. 

S¼ļasne so zaveden²m priamej trestnej zodpovednosti je nevyhnutn®, aby pr§vnickej osobe 
bolo poskytnut® rovnak® pr§vo na spravodlivĨ a pr§vo na obhajobu ako fyzickej osobe obvinen®mu.  

V zmysle Ä2 ods. 9 TP KaģdĨ proti komu sa vedie trestn® konanie m§ pr§vo na obhajobu. 
VzhŎadom na to, ģe v pripravovanej pr§vnej ¼prave bude maŠ pr§vnick§ osoba- p§chateŎ trestn®ho 
ļinu procesn® postavenie obvinen®ho, je nutn®, aby pr§vnick§ osoba mala taktieģ pr§vo obhajobu, 
tak aby mohla pr§vnick§ osoba efekt²vne uplatŔovaŠ svoje pr§va v trestnom konan². Rozsah pr§va 
na obhajobu, ktor® m§ fyzick§ osoba sa v nezmenenej forme vzŠahuje aj na pr§vnick¼ osobu 
obvinen®ho. 

                                                           
11

 Legislat²vny n§vrh JUDr. Marek Kord²k, LL.M., PhD. a JUDr. Eduard Burda, PhD. Univerzita 
Komensk®ho v Bratislave, Pr§vnick§ fakulta, Katedra trestn®ho pr§va, kriminol·gie a kriminalistiky 
pre poradn¼ komisiu MS SR na pr²pravu z§kona o trestnej zodpovednosti pr§vnickĨch os¹b zo dŔa 
12.03.2013.  
12

 Dohoda o vine a treste (guilty plea) uzavret§ medzi U.S. Department of Justice  a  Siemens 
Aktiengeselschaft a  para. 32 a nasl. a 86 a nasl. z 15.08.2008. 
13

 http://www.justice.gov/usao/nye/pr/2012/2012apr25c.html 
14

 Dohoda o vine a treste (guilty plea) uzavret§ medzi U.S. Department of Justice  a  Siemens 
Aktiengeselschaft z  para. 32 a nasl. a 86 a nasl z 15.08.2008. 

http://www.justice.gov/usao/nye/pr/2012/2012apr25c.html
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Z§sada pr§va na spravodlivĨ a z§konnĨ s¼dny proces zakotvuje pr§vo kaģd®ho obvinen®ho 
aby jeho vec bola prejednan§ nez§vislĨm a nestrannĨm s¼dom. Jedn§ sa o jednu z najd¹leģitejġ²ch 
z§sad trestn®ho konania, priļom t§to z§sada je vymedzen§ aj v ¼stave. S touto z§sadou bude ¼zko 
s¼visieŠ povinnosŠ org§nov ļinnĨch v trestnom konan² v zmysle Ä2 ods. 10 Tr.por. objasŔovaŠ 
okolnosti svedļiace proti obvinenej pr§vnickej osobe, ale aj okolnosti ktor® svedļia v jeho prospech 
priļom v oboch pr²padoch vykon§vaj¼ d¹kazy tak aby umoģnili s¼du spravodliv® rozhodnutie. 
V zmysle Ä201 ods. 2 a 4 Tr.por. Policajt postupuje vo vyġetrovan² alebo v skr§tenom vyġetrovan² 
tak, aby ļo najrĨchlejġie zadov§ģil podklady na objasnenie skutku v rozsahu potrebnom na 
pos¼denie pr²padu a zistenie p§chateŎa trestn®ho ļinu.  

Pre vġetky org§ny ļinn® v trestnom konan² a s¼d plat² pr²sny pr²kaz objektivity dokazovania 
v zmysle naznaļenom vyġġie. Z§konodarca nem¹ģe preniesŠ povinnosŠ zaobstar§vaŠ vyvyŔuj¼ce 
a poŎahļuj¼ce d¹kazy na obvinen®ho

15
  

V zmysle citovanej z§sady a zabezpeļenia pr§va na spravodlivĨ proces s¼ tak org§ny ļinn® 
v trestnom konan² zodpovedn® za zistenie relevantnĨch skutoļnosti svedļiacich o tom, ģe pr§vnick§ 
osoba sp§chala urļitĨ trestnĨ ļin. 

TĨmto z§sad§m mus² zodpovedaŠ aj metodika vyġetrovania trestnĨch ļinov p§chanĨch 
pr§vnickĨmi osobami, ktor§ mus² plne garantovaŠ z§ruky princ²pov spomenutĨch vyġġie avġak 
s¼ļasne org§ny ļinn® v trestnom konan² musia maŠ moģnosŠ efekt²vne vyġetrovaŠ a odhaŎovaŠ 
trestn¼ ļinnosŠ p§chan¼ pr§vnickĨmi osobami. Tento aspekt je nutn® zd¹razniŠ aj s prihliadnut²m na 
skutoļnosŠ, ģe pr§vnick§ osoba bude maŠ dostatoļn® finanļn®, person§lne, technick® vybavenie, 
aby vykonala paralelne dokazovanie, pr²padne zabezpeļila d¹kazy, ktor® potom pouģije na svoju 
obhajobu pred s¼dom. 
 
 
4 ZĆVER 

UvedenĨ pr²spevok mal pouk§zaŠ na nedostatoļnosŠ s¼ļasnej slovenskej pr§vnej ¼pravy, 
ktor§ v praxi m¹ģe sp¹sobiŠ mnoho probl®mov. ZaloģiŠ trestn¼ represiu na absol¼tnej zodpovednosti 
pr§vnickej osoby by viedlo by k prep²naniu trestnej represie, ļo nepochybne ¼ļelom tohto 
ustanovenia nie je. Predv²dateŎnosti rozhodovania a pr§vnej istote neprospieva ani zrejm§ nev¹Ŏa 
pouļiŠ sa z nedostatkov s¼ļasnej ¼pravy a pok¼siŠ sa tento nedostatok odstr§niŠ.  

Ak vġeobecnĨ trend vo vĨvoji trestn®ho pr§va smeruje k zavedeniu trestnej zodpovednosti 
pr§vnickĨch os¹b, mala by sa zv§ģiŠ ¼prava, ktor§ poskytne pr§vnickej osobe n§leģit® procesn® 
a hmotn® z§ruky, ktor® bud¼ porovnateŎn® so z§rukami fyzickĨch os¹b, tak aby sa mohla efekt²vne 
br§niŠ a chr§niŠ svoje z§ujmy.

16
 S¼ļasn§ pr§vna ¼prava pr§vnickĨm osob§m t¼to ġancu d§va veŎmi 

obmedzene v pr²pade ÄÄ83a ods.1, p²sm.d) alebo Ä83b ods.1, p²sm.d) TZ, tak ako bolo naznaļen® 
vyġġie v prevej ļasti pr²spevku. 

S¼ļasn§ situ§cia iba zn§sobuje obavy a posilŔuje argumenty, ģe by sa otvoril priestor pre 
kriminaliz§ciu podnikateŎsk®ho prostredia a ¼ļelov® zneuģ²vanie v podobe pod§vania trestnĨch 
ozn§men² ako prostriedku konkurenļn®ho boja, v r§mci ktor®ho sa vytv§ra ġirokĨ priestor pre voŎn¼ 
¼vahu policajnĨch org§nov, ļi v d¹sledku konania fyzickĨch os¹b bude nastupovaŠ aj zodpovednosŠ 
pr§vnickej osoby.

17
 

Odstr§niŠ tento neuspokojivĨ stav a pochybnosti by mohla pr§va nov§ pr§vna ¼prava, ktor§ 
by bola inġpirovan§ hore uvedenĨmi d¹vodmi pre vyl¼ļenie trestnej zodpovednosti pr§vnickĨch 
os¹b. Bez zapracovania tĨchto d¹vodov pre vyl¼ļenie trestnej zodpovednosti pr§vnickĨch os¹b 

                                                           
15

 Musil; J.;Kratochvil; V.; Ġ§mal; P.; a kol.; Trestn² pr§vo procesn², 3.doplŔen® vyd§n², C.H.BECK, 
Praha, 2007 str. 137-138. Je na mieste ot§zka ļi tento argument plat² aj pre odhaŎovanie trestnĨch 
ļinov, ktor® p§chaj¼ pr§vnick® osoby, s poukazom, ģe maj¼ slabġie postavenie ako org§ny ļinn®  
v trestnom konan². Pre org§ny ļinn® v trestnom konan² je nesmierne n§roļn® odhaŎovaŠ t¼to trestn¼ 
ļinnosŠ a zhromaģŅovaŠ o nej d¹kazy. Ak org§ny ļinn® v trestnom konan² nedok§ģu v tomto uspieŠ 
bude ak®koŎvek trestn® st²hanie pr§vnickĨch os¹b mimoriadne n§roļn® alebo nemoģn®. 
16

 K tomu porovnaj: Laciak, O.; Rights of the suspects in the Slovak republic; ECBA- Threats to 
independence of the defence lawyers; Autumn International Conference, Nicosia; University of 
Nicosia; 23-24.9.2011, str. 1-3 
http://www.ecba.org/content/index.php?option=com_content&view=article&id=583:autumn-
conference&catid=40:past-conferences&Itemid=80. 
17

 Kl§tik J, Trestn§ zodpovednosŠ pr§vnickĨch os¹b -  argumenty v prospech a proti jej zavedeniu, 
Obchodn® pr§vo ļ. 4, 2006 s. 51  
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vznik§ riziko, ģe nov§ pr§vna ¼prava nijakĨm sp¹sobom neodstr§ni tie nedostatky o ktorĨm p²ġem 
vyġġie a ktor® o.i. br§nia taktieģ v efekt²vnom vyuģ²van² tohto inġtit¼tu.  

Vystavujeme sa tak riziku, ģe prijmeme z§kon, ktorĨ sa v praxi vykon§vaŠ nebude a stretne 
ho podobnĨ osud, ako s¼ļasn¼ pr§vnu ¼pravu nepravej trestnej zodpovednosti pr§vnickĨch os¹b 
a naopak sa stane n§strojom konkurenļn®ho boja medzi obchodnĨmi spoloļnosŠami. 

S¼ļasne so zaveden²m inġtit¼tu priamej trestnej zodpovednosti pr§vnickĨch os¹b je taktieģ 
nevyhnutn®, aby sa tĨmto osob§m, ktor® bud¼ maŠ procesn® postavenie obvinen®ho zabezpeļil 
rovnakĨ rozsah pr§va na spravodlivĨ proces a pr§vo na obhajobu ako m§ fyzick§ osoba obvinenĨ. 
Len tak je moģn® nenaruġiŠ a dodrģaŠ princ²p rovnost² str§n v zmysle Ä2 ods.14 Tr.por v porovnan² 
s fyzickou osobou obvinen®ho. 

Je pritom ģiad¼ce, aby tieto z§sady postupne nestr§cali svoju d¹leģitosŠ, alebo ġtrukt¼ru vo 
svetle zloģitosti a komplexnosti vyġetrovania trestnĨch ļinov pr§vnickĨch os¹b. 
 
T§to pr§ca bola podporovan§ Agent¼rou na podporu vĨskumu a vĨvoja na z§klade zmluvy 
ļ. APVV-0620-11. 
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Abstrakt: Ļl§nek se zabĨv§ obecnŊ moģnostmi procesn² ¼pravy trest§n² pr§vnickĨch osob, 

postaven²m norem  upravuj²c²ch trestn² Ś²zen² proti pr§vnick® osobŊ v syst®mu trestn²ho pr§va 
procesn²ho, ochranou pr§vnickĨch osob v trestn²m Ś²zen² z pohledu z§kladn²ch pr§v a svobod a 
pr§va na spravedlivĨ proces, vybran® z§sady trestn²ho Ś²zen² aplikuje na pr§vnick® osoby. 
 
KŎ¼ļov® slov§: Pr§vnick® osoby, z§kladn² z§sady, trestn² pr§vo procesn², pr§vo na spravedlivĨ 

proces, presumpce neviny, zastupov§n² pr§vnickĨch osob, dohadovac² Ś²zen². 
 
 
1 ĐVOD 

Dne 1. ledna 2012 vstoupil v ¼ļinnost z§kon ļ. 418/2011 Sb., kterĨ zavedl do ļesk®ho pr§va 
trestn² odpovŊdnost pr§vnickĨch osob a upravil v z§sadn²ch rysech i trestn² Ś²zen² proti pr§vnickĨm 
osob§m. Ġlo o ¼pravu z§sadnŊ zcela novou, s n²ģ nemŊly a dosud nemaj² org§ny ļinn® v trestn²m 
Ś²zen² prakticky ģ§dnou zkuġenost. Novost² a obt²ģnost² t®to problematiky lze vysvŊtlit i fakt, ģe za 
rok a pŢl od ¼ļinnosti t®to ¼pravy byla vyuģita zat²m jen sporadicky. Trestn² Ś²zen² proti pr§vnickĨm 
osob§m lze totiģ zah§jit pouze za ļiny, kter® byly sp§ch§ny teprve za ¼ļinnosti nov® pr§vn² ¼pravy. 
Vzhledem k urļitĨm prodlev§m pŚi odhalov§n² a zjiġŠov§n² trestn® ļinnosti lze m²t za to, ģe tato 
trestn§ ļinnost se dosud nestaļila projevit a zŢst§v§ dosud org§nŢm ļinnĨm v trestn²m Ś²zen² z vŊtġ² 
ļ§sti skryta. 

Lze konstatovat, ģe do souļasn® doby nebyl v ĻR vyŚeġen ģ§dnĨ takovĨ pŚ²pad, zah§jen§ 
trestn² Ś²zen² se zat²m nal®zaj² pŚev§ģnŊ ve stadiu pŚ²pravn®ho Ś²zen². NapŚ. v roce 2012 bylo NSZ 
evidov§no celkem 1185 vŊc² tĨkaj²c²ch se dŢvodn®ho podezŚen² ze sp§ch§n² nŊkter®ho trestn®ho 
ļinu pr§vnickou osobou, st²h§no vġak v t®to dobŊ bylo v pouhĨch 14 trestn²ch vŊcech celkem 18 
pr§vnickĨch osob. KromŊ jedn® vŊci byly ve vġech tŊchto vŊcech st²h§ny t®ģ fyzick® osoby. 
Obģalov§ny byly ļtyŚi osoby a d§le byl pod§n v tŊchto vŊcech rovnŊģ n§vrh na schv§len² dohody o 
vinŊ a trestu na pr§vnickou osobu. Struktura trestn® ļinnosti byla rŢznorod§, pŚevaģovaly daŔov® 
trestn® ļiny. V tomto roce pout§ pozornost medi§lnŊ zn§m§ kauza rozs§hl® korupļn² trestn® 
ļinnosti v oblasti veŚejnĨch zak§zek ve stŚedoļesk®m kraji, kter§ jiģ dospŊla do stadia hlavn²ho 
l²ļen² a jsou v n² st²h§ny fyzick® osoby, nicm®nŊ pŚipravovalo se i st²h§n² nŊkterĨch pr§vnickĨch 
osob, kter® se na t®to trestn® ļinnosti pod²lely, resp. z n² tŊģily. Pr§vŊ minul® pondŊl² 7.10.2013 bylo 
v t®to souvislosti obvinŊno osm spoleļnost² ï pr§vnickĨch osob, zejm®na stavebn² a 
administr§torsk® firmy, kter® jsou v kauze Rath obvinŊny z trestnĨch ļinŢ podpl§cen², sjedn§n² 
vĨhody pŚi zad§n² veŚejn® zak§zky, pŚi veŚejn® soutŊģi a veŚejn® draģbŊ, pŚijet² ¼platku, pletichy pŚi 
zad§v§n² veŚejn® zak§zky a veŚejn® draģbŊ a poġkozen² finanļn²ch z§jmŢ Evropsk® unie. Toto 
aktu§ln² obvinŊn² osmi firem je zŚejmŊ zat²m nejvŊtġ² a nejz§sadnŊjġ² vyuģit² institutu TOPO. 
1
PomalĨ rozjezd st²h§n² pr§vnickĨch osob je podle m®ho n§zoru d§n ve velk® m²Śe aplikaļn²mi 
probl®my a nejistotou org§nŢ ļinnĨch v trestn²m Ś²zen² o tom, jak vŢbec v takovĨch kauz§ch 
procesnŊ postupovat, kdyģ prakticky kaģdĨ jejich ¼kon znamen§ dosud krok na neprob§danou 
pŢdu, sch§z² jak jednotn§ pr§vn² ¼prava, kdyģ je zapotŚeb² postupovat podle v²ce procesn²ch 
pŚedpisŢ, tak opora v soudn² judikatuŚe. 

 
2  OBECNŉ  O MOĢNOSTECH PROCESNĉ ĐPRAVY TRESTĆNĉ PRĆVNICKħCH OSOB 

Diskuse o zaveden² trestn² odpovŊdnosti pr§vnickĨch osob a jejich trest§n² byla i u n§s 
pomŊrnŊ dlouhou dobu pŚedmŊtem diskus². Ļesk§ literatura zamŊŚen§ na toto t®ma v souvislosti s 
pracemi na nov®m z§konŊ o TOPO se zabĨvala pravidelnŊ problematikou z§kladŢ trestn² 
odpovŊdnosti a trest§n² pr§vnickĨch osob, Ś²zen² proti pr§vnickĨm osob§m bylo vġak ļasto 

                                                           
1
 Policie jde po firm§ch akt®rŢ kauzy Rath. Pr§vo, 8. 10. 2013, str. 3 
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opom²jenou oblast².
2
 Pokud byla ot§zka trestn²ho Ś²zen² zmiŒov§na, pak pouze v souvislosti 

s nŊkterĨmi d²lļ²mi trestnŊprocesn²mi ot§zkami.
3
 Zaveden² ¼pravy trestn² odpovŊdnosti pr§vnickĨch 

osob je vġak nepochybnŊ neodmyslitelnŊ spojeno se zmŊnami v dosavadn²m trestn²m Śizen² proti 
fyzickĨm osob§m. V t®to souvislosti  bylo tŚeba prioritnŊ Śeġit ot§zku pouģitelnosti z§sad trestn²ho 
pr§va procesn²ho a jeho institutŢ zejm®na v n§vaznosti na jejich aplikaci vŢļi fyzickĨm osob§m, 
kterĨm jsou ¼stavnŊ i mezin§rodnŊpr§vnŊ zaruļeny. Z§konod§rce vych§zel pŚi ¼vah§ch o t®to 
trestn² odpovŊdnosti i z napŚ. n§sleduj²c²ch trestnŊprocesn²ch ot§zek: 

Jsou ¼stavn² a mezin§rodnŊpr§vn² limity ¼pravy trestn²ho Ś²zen² pouģiteln® i v Ś²zen² ve 
vŊcech pr§vnickĨch osob 

Jak® obecn® z§sady trestn²ho Ś²zen² a v jak® m²Śe lze vzt§hnout na Ś²zen² proti pr§vnickĨm 
osob§m 

Zda by mŊlo bĨt vytvoŚeno specifick® procesn² pr§vo pro pr§vnick® osoby nebo zda vystaļit 
pouze s nŊkolika speci§ln²mi ustanoven²mi trestn²ho Ś§du 

JakĨ je vztah obou syst®mŢ procesn²ch norem v r§mci trestn²ho pr§va procesn²ho 
Zda m§ prioritu postih osoby fyzick® ve vztahu k pr§vnick®, zejm®na pŚi prov§dŊn² 

procesn²ch ¼konŢ apod. 
Vedle toho bylo samozŚejmŊ nezbytn® Śeġen² i zcela konkretn²ch vytipovanĨch probl®mŢ, 

jako je napŚ. ot§zka zastupov§n² pr§vnick® osoby v Ś²zen², jej² obhajovac² pr§va, uģit² zajiġŠovac²ch 
opatŚen², vznik a zmŊny pr§vnick® osoby, moģnost ġirġ²ho prosazen² z§sady oportunity ve vztahu 
k osobŊ pr§vnick® apod. Do jak® m²ry byly tyto ot§zky zvaģov§ny, nelze z pomŊrnŊ struļn® dikce 
z§kona i stroh® dŢvodov® zpr§vy ¼plnŊ zjistit. Je vġak nepochybn®, ģe nebylo vytvoŚeno speci§ln² 
procesn² pr§vo pro pr§vnick® osoby, naopak z§kon poļ²t§ s velmi kusou speci§ln² ¼pravou s 
rozs§hlĨm subsidi§rn²m pouģit²m trestn²ho Ś§du. Podle Ä 1 z§kona se m§ v trestn²m Ś²zen² proti 
pr§vnick® osobŊ uģ²t trestn²ho Ś§du, nestanov²-li tento n§vrh jinak a nen²-li to z povahy vŊci 
vylouļeno. V procesn² ļ§sti jsou upraveny sp²ġe jen nŊkter® d²lļ² odchylky od trestn²ho Ś§du, 
pŚiļemģ ¼prava je velmi struļn§. VelkĨ prostor by tak mŊl bĨt d§n aplikaļn² praxi v konkretn²ch 
pŚ²padech v ļinnosti prvn²ho sledu org§nŢ ļinnĨch v trestn²m Ś²zen², coģ ovġem vyģaduje pomŊrnŊ 
velkou praktickou, ale tak® zejm®na teoretickou erudici, kterou zde v mnoha pŚ²padech nen² moģno 
oļek§vat. To mŢģe m²t negativn² vliv zejm®na v pŚ²padŊ z§kladn²ch z§sad, pr§vŊ jejichģ ¼kolem je 
zejm®na zajiġŠovat jak jednotnĨ vĨklad, tak pr§vn² jistotu. Pr§vŊ vzhledem i k urļit® neujasnŊnosti 
koncepce tohoto Ś²zen² bychom chtŊli pouk§zat alespoŔ na n§sleduj²c² obecnŊjġ² probl®my. 
 
3 POSTAVENĉ NOREM UPRAVUJĉCĉCH TRESTNĉ řĉZENĉ PROTI PRĆVNICK£ OSOBŉ 

V SYST£MU TRESTNĉHO PRĆVA PROCESNĉHO 

Trestn² odpovŊdnost pr§vnickĨch osob je v pr§vn²ch Ś§dech vŊtġiny evropskĨch zem² 
upravena tak, ģe buŅ existuje parareln² trestn² pŚedpis, kterĨ nad r§mec trestn²ho z§kona upravuje 
specifika, jeģ jsou spojena s trestn² odpovŊdnost² pr§vnickĨch osob, a to bez odkazu na trestn² 
z§kon (napŚ. Slovinsko nebo Rakousko), nebo je tato ot§zka Śeġena zvl§ġtn²mi ustanoven²mi 
samotn®ho trestn²ho z§kona (napŚ. Francie, Finsko, ĠvĨcarsko). To plat² i pro oblast pr§va 
procesn²ho, kde je moģno ļasto se setkat s t²m, ģe Ś²zen² proti pr§vnickĨm osob§m nen² fakticky ani 
pr§vnŊ oddŊleno od Ś²zen² veden®ho proti fyzick® osobŊ. Pr§vn² ¼prava ļasto poļ²t§ s t²m, ģe 
v jedn® vŊci bude vedeno Ś²zen² proti osobŊ fyzick® i pr§vnick®, pŚiļemģ toto Ś²zen² mŢģe bĨt ļasto 
vedeno jako spoleļn®, kde se procesn² ¼kony budou prov§dŊt souļasnŊ proti obŊma ¼ļastn²kŢm, 
resp. obvinŊnĨm. Vz§jemnĨ pomŊr mezi tŊmito dvŊma Ś²zen²mi bĨv§ urļen tak,  ģe pŚi prov§dŊn² 
procesn²ch ¼konŢ bude m²t pŚednost proveden² ¼konŢ vŢļi osobŊ fyzick®. bude m²t pŚednost 
proveden² ¼konŢ vŢļi osobŊ pr§vnick®. 

Takov® Śeġen², kter® povaģuji za rozumn®, pŚevzala i ļesk§ pr§vn² ¼prava. Nen² rotiģ re§ln® 
poģadovat ¼pln® oddŊlen² procesn²ho trestn²ho pr§va ve vazbŊ na individu§ln² a kolektivn² trestn² 
odpovŊdnost a vytvoŚen² dvou na sobŊ ¼plnŊ nez§vislĨch specializovanĨch trestn²ch procesŢ, i kdyģ 
lze naj²t i urļit® protiargumenty. Đvahy o samostatn® procesn² ¼pravŊ je moģn® zaloģit napŚ²klad na 
tom, ģe souļasnĨ trestn² Ś§d zamŊŚuje vġechny sv® z§sady a instituty na individu§ln² jedn§n² 
fyzickĨch osob jako dŢsledek potŚeby realizovat ochranu jejich z§kladn²ch pr§v a svobod. D§le se 

                                                           
2
 NapŚ. posledn² monografie (Jel²nek,J.: Trestn² odpovŊdnost pr§vnickĨch osob,  Linde Praha  2007) 
se nprocesn²mi aspekty vŢbec nezabĨv§) 
3
 NapŚ. Ġ§mal,P.: K trestn² odpovŊdnosti pr§vnickĨch osob, In: Koncepce nov® kodifikace trestn²ho 
pr§va hmotn®ho Ļesk® republiky, sborn²k pŚ²spŊvkŢ z konference konan® dne 17.4. 2000, MU Brno 
2000, ļ. 246 
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zd§ bĨt zŚejmĨm, ģe trestnĨ ļin pr§vnick® osoby se bude ponŊkud liġit od trestn®ho ļinu osoby 
fyzick®, ale dosavadn² instituty trestn²ho pr§va jsou uzpŢsobeny aplikaci norem upravuj²c²ch trestn® 
ļiny osob fyzickĨch. Samostatnosti by mohl nasvŊdļovat i fakt, ģe v jinĨch pr§vn²ch odvŊtv²ch bĨv§ 
obvykl® ģe se odliġnŊ upravuj² podm²nky odpovŊdnosti pro osoby pr§vnick® i fyzick® (napŚ. ve 
spr§vn²m pr§vu v ¼pravŊ pŚestupkŢ a tzv. jinĨch spr§vn²ch deliktŢ). 

Tyto uveden® argumenty je vġak moģn® ¼spŊġnŊ zpochybnit, kdyģ uveden® rozd²ly se nejev² 
pŚi spr§vn®m vĨkladu jako nepŚekonateln®. Co se tĨļe rozd²lnosti v jinĨch pr§vn²ch odvŊtv²ch, i zde 
napŚ. v pr§vu spr§vn²m existuje podobn§ ¼prava jako realizovan§ v trestn²m pr§vu, kdyģ Ś²zen² proti 
pr§vnickĨm osob§m ohlednŊ spr§vn²ch deliktŢ se Ś²d² speci§ln²mi ustanoven²mi toho kter®ho 
ustanoven² obsahuj²ho skutkovou podstatu deliktu, nicm®nŊ i ve spr§vn²m pr§vu plat² z§sada 
subsidiarity obecn®ho pŚedpisu ï spr§vn²ho Ś§du ï pro Śeġen² procesn²ch ot§zek speci§lnŊ 
neupravenĨch. Rozd²ly nejsou ani ve spoleļensk® z§vaģnosti takovĨch deliktŢ, resp. trestnĨch ļinŢ 
fyzickĨch a pr§vnickĨch osob, naopak pr§vŊ zjiġtŊn² vysok® z§vaģnosti trestnĨch ļinŢ pr§vnickĨch 
osob je asi hlavn²m dŢvodem pro konstruov§n² jejich odpovŊdnosti v oblasti trestn²ho pr§va. 

V ¼vahu lze vz²t i dalġ² n§sledn® komplikace. VytvoŚen² autonomn² ¼pravy trestn²ho Ś²zen² 
proti pr§vnickĨm osob§m nez§visl® na ¼pravŊ st§vaj²c² by bylo ļinem zajist® prŢkopnickĨm, ļasovŊ i 
obsahovŊ velmi n§roļnĨm, pŚiļemģ efektivita takov® vĨsledn® ¼pravy by byla nejist§. Existence 
dvou autonomn²ch ¼prav by znamenala velkou z§tŊģ pro org§ny ļinn® v trestn²m Ś²zen² a patrnŊ by 
to vyģadovalo urļitou specializaci org§nŢ a tud²ģ oddŊlen® Ś²zen², kter® by opŊt jen stŊģ² bylo 
ekonomick® a efektivn² a zpŊtnŊ by vyvol§valo potŚebu dalġ²ch n§slednĨch ¼prav zejm®na na 
hranic²ch stĨkaj²c²ch se kompetenc². Takto se otev²r§ schŢdn§ cesta vyuģ²t pro postih pr§vnickĨch 
osob mnoho institutŢ, kter® byly jiģ rozpracov§ny a judikov§ny dosavadn² trestn² teori² a prax². 

 
4 OCHRANA PRĆVNICK£ OSOBY V TRESTNĉM řĉZENĉ (ZĆKLADNĉ PRĆVA 

A SVOBODY A PRĆVO NA SPRAVEDLIVħ PROCES) 

Procesn² pr§va, kterĨm se tŊġ² v trestn²m Ś²zen² obvinŊnĨ ï fyzick§ osoba, jsou vĨsledkem 
rozveden² pr§v a svobod garantovanĨch ¼stavn²m poŚ§dkem a mezin§rodn²mi dohodami o 
z§kladn²ch pr§vech a svobod§ch. PonŊvadģ n§ġ n§ġ z§kon o trestn² odpovŊdnosti pr§vnickĨch 
osob pŚedpokl§d§ Ś²zen² pro fyzick® i pr§vnick® osoby jako obvinŊn® podle shodnĨch pravidel, mŢģe 
vyvstat ot§zka o moģnosti, vhodnosti ļi pŚ²pustnosti vztaģen² tŊchto z§kladn²ch pr§v a svobod i na 
pr§vnick® osoby. 

Trestn² pr§vo procesn² je spout§no Śadou limitŢ, jejichģ c²lem je ochrana jednotlivce i 
Ś§dn®ho vĨkonu pravomoci ze strany st§tn²ch org§nŢ. Tyto limity maj² podobu ustanoven² pŚedpisŢ 
v r§mci ¼stavn²ho poŚ§dku a v r§mci mezin§rodn²ch smluv. Z tohoto pohledu lze podm²nŊnŊ rozliġit 
z§sady trestn²ho procesu tam uveden® na ty z§sady, kter® slouģ² k prom²tnut² z§kladn²ch pr§v a 
svobod individua, a d§le ty, kter® jsou konkretizac² obecnĨch ¼stavn²ch z§sad pro realizaci st§tn² 
moci v pr§vn²m st§tŊ (pr§vo na spravedlivĨ proces). Do t®to druh® skupiny patŚ² ty z§sady, o jejichģ 
pouģit² u osob pr§vnickĨch nemŢģe bĨt sporu (napŚ. z§sada obģalovac², z§sada oficiality, z§sada 
voln®ho hodnocen² dŢkazŢ). U z§sad prvn² skupiny lze naopak uvaģovat o tom, zda je ģ§douc² 
uģ²vat je ve stejn®m ļi podobn®m rozsahu i vŢļi pr§vnickĨm osob§m. Tyto z§sady takt®ģ omezuj² 
vĨkon st§tn² moci, avġak dŊje se tak v prvn² ŚadŊ s ohledem na lidsk® individuum, nikoliv na potŚebu 
st§tn² moci samotn®. PŚi Śeġen² t®to ot§zky je moģno vych§zet z obecn® teorie ¼stavn²ho pr§va, 
podle n²ģ jsou z§kladn² pr§va a svobody ¼stavnŊ zaruļena, vymezuj² autonomn² prostory jednotlivce 
chr§nŊn® pŚed z§sahy veŚejn® moci, nelze s nimi disponovat, jsou vŢļi st§tu vymahateln§, maj² 
povahu veŚejn®ho subjektivn²ho pr§va, kter® nevymezuje vztah mezi jednotlivci a pr§vnickĨmi 
osobami, ale mezi jednotlivci a st§tem. Konkretn² n§roky z nich jsou pak v§z§ny pŚ²mo na osobu 
jednotlivce.

4
 

Vymahatelnost z§kladn²ch pr§v a svobod je zaloģena z§konem 182/1993 Sb. o Đstavn²m 
soudu. Aļkoliv Listina z§kladn²ch pr§v a svobod o pr§vnickĨch osob§ch jako nositel²ch z§kladn²ch 
pr§v a svobod pŚ²mo nehovoŚ², Ä 72 odst. 1 z§kona o Đstavn²m soudu vĨslovnŊ urļuje, ģe osobou, 
kter§ se mŢģe dom§hat ochrany svĨch pr§v cestou pod§n² ¼stavn² st²ģnosti, je i pr§vnick§ osoba. 
Takov® pojet² ļin² pr§vnick® osoby adres§ty z§kladn²ch pr§v a svobod a omezuje tedy moģnost 
realizace z§kladn²ch procesn²ch z§sad vŢļi nim nikoliv pr§vnŊ, ale jen fakticky. Oporu pro takov® 
tvrzen² je moģno nal®zt i ve stanovisku Đstavn²ho soudu, podle nŊhoģ jsou opr§vnŊny podat ¼stavn² 
st²ģnost fyzick® nebo pr§vnick®osoby, jestliģe tvrd², ģe z§sahem org§nu veŚejn® moci bylo poruġeno 

                                                           
4
 Viz k tomu napŚ. Filip,J.: Vybran® kapitoly ke studiu ¼stavn²ho pr§va, 2. vyd§n², MU Brno 2004, str. 
178 a n§sl. 



_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 987 - 

jej² z§kladn² pr§vo nebo svoboda zaruļen® ¼stavn²m z§konem nebo mezin§rodn² smlouvou.
5
 V 

konkretn²m n§lezu sp.zn. 1 ĐS 1744/10 dokonce Đstavn² soud pŚizn§v§ pr§vnick® osobŊ ¼stavnŊ 
zaruļen® pr§vo na spravedlivĨ proces v souvislosti s ochranou majetkovĨch pr§v. Judikatura 
Evropsk®ho soudu pro lidsk® pr§va pak tak® pŚizn§v§ pr§vo na spravedlivĨ proces pr§vnickĨm 
osob§m

6
  Krit®riem pro to, kter§ pr§va pr§vnick® osoby m²t mohou a kterĨch se tedy takto mohou 

dovol§vat, je povaha pr§va samotn®ho. V oblasti trestn²ho procesu pŢjde pak o pr§va a svobody, 
kter§ nejsou pŚenositeln§ na pr§vnickou osobu, neboŠ to vyluļuje fyzickĨ, nikoliv fiktivn²  charakter 
jejich nositelŢ. Takto se pr§vnick§ osoba nemŢģe patrnŊ dovol§vat napŚ. pr§va na ģivot, zdrav², 
osobn² svobodu, domovn² svobodu, dŢstojnost a ļest, pr§va nebĨt muļena atd., nebude tedy 
moģn® napŚ. uplatŔovat z§sady tĨkaj²c² se zadrģen² nebo vazby. Na druh® stranŊ patrnŊ nebudou 
vylouļena ustanoven² poģaduj²c² ochranu i pr§vnickĨch osob pŚed z§sady do listovn²ho tajemstv², 
dopravovanĨch zpr§v, ochranu majetku v r§mci nŊkterĨch zajiġŠovac²ch opatŚen², ochranu pŚed 
odposlouch§v§n²m, popŚ. sledov§n²m apod.  Konkretn² upŚesnŊn² lze pak ponechat na soudn² 
judikatuŚe.

7 
 

Z hlediska procesn²ch z§sad lze vyuģ²t ve prospŊch pr§vnickĨch osob zejm®na z§sadu pr§va 
na Ś§dnĨ soudn² proces, zahrnuj²c² pr§vo na rychl® a vļasn® projedn§n² vŊci, pr§vo bĨt sezn§men s 
obvinŊn²m a pr§vo se takov®mu obvinŊn² br§nit, pr§vo vyslĨchat svŊdky, princip rovnosti zbran², 
z§kaz nucen² k sebeobviŔov§n², princip pŚimŊŚenosti a zdrģenlivosti  apod. NŊkter® z§sady lze 
uplatnit jen omezenŊ (napŚ. pr§vo na obhajobu  s vylouļen²m nutn® obhajoby, omezen² spolupr§ce 
se spoleļenskĨmi organizacemi, uplatnŊn² nŊkterĨch zajiġŠovac²ch opatŚen²). PŚesnŊjġ² z§konn® 
vymezen² v tomto smŊru by bylo ovġem ģ§douc². 

Lze patrnŊ resumovat, ģe v Ļesk® republice jsou pr§vn²ck® osoby povaģov§ny tak® za 
adres§ty vŊtġiny z§kladn²ch pr§v a svobod a mohou tedy po org§nech ļinnĨch v trestn²m Ś²zen² 
poģadovat, aby byly realizov§ny veġker® procesn² z§sady k jejich prosazen². VĨjimky vyplĨvaj² 
nikoliv z pr§vn² ¼pravy, ale z faktick®ho charakteru pr§vnick® osoby a pŚ²sluġn®ho z§kladn²ho pr§va 
ļi svobody. Jak®koliv redukce v pouģit² trestnŊprocesn²ch z§sad, stejnŊ jako pŚ²padn® z§sahy do 
pr§v a svobod pr§vnickĨch osob mus² bĨt pak v souladu s vĨġe uvedenĨmi ¼stavn²mi limity. I tento 
fakt je dŢleģitĨm dŢvodem a vod²tkem pro volbu stylu procesn² ¼pravy Ś²zen² vŢļi pr§vnickĨm 
osob§m. 
 
5 K VYBRANħM ZĆSADĆM TRESTNĉHO řĉZENĉ  A JEJICH APLIKACI NA PRĆVNICK£ 

OSOBY 

Odchylkami od Ś²zen² proti fyzickĨm osob§m  by mohla bĨt dotļena zejm®na oblast 
dokazov§n², v jej²m r§mci pak napŚ. z§sada presumpce neviny, z§sada vyhled§vac², z§sada zjiġtŊn² 
skutkov®ho stavu bez  dŢvodnĨch pochybnost². PŚi Ś²zen² proti pr§vnickĨm osob§m zde mŢģe 
doch§zet k pochybnostem o smysluplnosti takov® ġ²Śe ochrany pr§vnick® osob. PŚedmŊtem 
n§sleduj²c²ch struļnĨch obecnŊjġ²ch ¼vah budou zejm®na ġ²Śe okruhu osob, kterĨm m§ bĨt pŚizn§no 
postaven² obvinŊn®ho, a to zejm®na s poukazem na z§kaz nutit obvinŊn®ho k vĨpovŊdi, vĨznam 
dozn§n² pr§vnick® osoby z hlediska materi§ln² pravdy, uplatŔov§n² presumpce neviny vļetnŊ 
povinnosti dokazov§n² pro urļit® osoby a moģnost uplatnŊn² principu oportunity vŢļi pr§vnickĨm 
osob§m. 

a) Podle Ä 34 odst.1 TOPO ļin² za obvinŊnou pr§vnickou osobu v Ś²zen² ¼kony ten, kdo je k 
tomu opr§vnŊn v Ś²zen² pŚed soudem podle obļansk®ho soudn²ho Ś§du. Jedn§n² t®to osoby je 
jedn§n²m samotn® pr§vnick® osoby. Tato fyzick§ osoba je  opr§vnŊn§ ke vġem ¼konŢm, k nimģ je 
opr§vnŊn podle trestn²ho Ś§du obvinŊnĨ. ObvinŊnĨm je tedy pr§vnick§ osoba a podle z§sady Ănemo 
tenetur se ipsum accusareñ by tuto osobu nebylo moģno nutit k tomu, aby obvinila sebe samotnou, 
resp. aby byla nucena k vĨpovŊdi proti sobŊ sam®. Probl®mem tedy je, na jakĨ okruh osob 
jednaj²c²ch v jinĨch vztaz²ch za pr§vnickou osobu by se tento z§kaz mŊl vztahovat. V obļansk®m 
soudn²m Ś²zen² je statut§rn² org§n pr§vnick® osoby nebo jej² ļlen vyslĨch§n jako ¼ļastn²k a nikoliv 
jako svŊdek, tedy mŢģe odm²tnout vypov²dat bez udŊlen² obļanskopr§vn² sankce.  Ot§zkou tedy 
mŢģe bĨt, zda by se postaven² tŊchto osob v trestn²m Ś²zen², zejm®na statut§rn²ho org§nu, jejichģ 
jedn§n² je pŚ²mo jedn§n²m pr§vnick® osoby, mŊlo omezovat na pouhou roli svŊdka ļi osoby s ediļn² 
povinnost², nebo zda by mŊly pr§vo odepŚ²t svŊdeckou vĨpovŊŅ, resp. dokonce vypov²dat 

                                                           
5
 N§lez ĐS ze dne 19.1.1994, sp.zn. Pl.ĐS 15/1993 

6
 Viz Ġ§mal,P..DŊdiļ,J.,GŚivna,T.,P¼ry,F.,ř²ha,J. Trestn² odpovŊdnost pr§vnickĨch osob- Koment§Ś. 

Praha:C.H.Beck, 2012, str. 72 
7
 Z§kon o Đstavn²m soudu s koment§Śem, ASPI Kluivert Praha 2007, str. 321 
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nepravdivŊ. Jestliģe tedy v org§nech pr§vnick® osoby figuruje v²ce takovĨch osob, ale z§stupcem 
pro trestn² Ś²zen² bude jen jedna, tato jako obvinŊnĨ mŢģe odepŚ²t vĨpovŊŅ, neboŠ pŢjde o dŢkazn² 
prostŚedek vĨpovŊd² obvinŊn®ho. Ostatn² ļlenov® org§nŢ spoleļnosti vġak budou nuceni oproti 
pr§vnick® osobŊ vypov²dat, protoģe v konkretn²m ¼konu vĨpovŊdi  jiģ nejednaj² za pr§vnickou 
osobu, a jejich postaven² vŢļi n² se mŊn² na postaven² svŊdka. Tot®ģ  by bylo moģn® vzt§hnout i na 
ostatn² osoby zastupuj²c² pr§vnickou osobu, pŚiļemģ jejich poļet mŢģe bĨt znaļnĨ. ObdobnŊ to plat² 
i pro ediļn² povinnost. 

Pokud by  vġechny osoby zastupuj²c² pr§vnickou osobu mŊly pr§vo odepŚ²t vĨpovŊŅ, mŊlo by 
to za n§sledek podstatn® zt²ģen² moģnosti prok§z§n² trestn® ļinnosti pr§vnick® osobŊ. V opaļn®m 
pŚ²padŊ je pr§vnick® osobŊ znemoģnŊno,aby ke sv®mu skutku nevypov²dala.

8
 VelkĨ dopad to pak 

mŢģe m²t zejm®na na osobn² spoleļnosti, jeģ nemaj² pr§vn² subjektivitu a sankce bude dopadat 
pŚ²mo na spoleļn²ky. 

VĨġe uveden® ustanoven² Ä 34 odst. 1 TOPO  nen² v tomto smyslu ¼plnŊ jasn®, neboŠ podle 
jeho vĨkladu  je obvinŊnĨm pr§vnick§ osoba, jej²ģ z§stupce m§ pr§va obvinŊn®ho. Nen² zde tedy 
vĨslovnŊ uvedeno, ģe tato pr§va nemaj² oba subjekty, nĨbrģ jen jeden z nich, coģ by mohlo sv§dŊt i 
k jin®mu vĨkladu. VŊc komplikuje tak® ustanoven² Ä 34 odst. 6 TOPO, kter® rozġiŚuje okruh osob 
maj²c²ch pr§va obvinŊn®ho, i na zmocnŊnce a opatrovn²ka, coģ by mohlo nasvŊdļovat tomu, ģe i 
tyto osoby mohou vyuģ²t pr§va nevypov²dat. PŚitom se uv§d², ģe princip nemo se ipsum accusare 
m§ lidskopr§vn² charakter a vztahuje se k jednotlivci, nicm®nŊ to samo o sobŊ nevyluļuje pouģit² 
tohoto principu i u pr§vnick® osoby 

9
 

Domn²v§m se, ģe z  praktick®ho hlediska zasluhuje pŚednosti prvn² princip, tedy jednoznaļnŊ 
vymezit co nejuģġ² okruh osob maj²c²ch pr§va obvinŊn®ho s moģnost² odepŚ²t vĨpovŊŅ. 
Konstituov§n² ġirok®ho okruhu osob by vzhledem k mnotov§rnosti pr§vnickĨch osob vedlo 
k z§vaģnĨm probl®mŢm v dokazov§n² aģ k popŚen² samotn®ho smyslu trestn² odpovŊdnosti. 
Vġechny osoby, kter® mohou jednat za osobu pr§vnickou nen² moģno jednoznaļnŊ urļit, rozsah 
jejich opr§vnŊn² je velmi rozd²lnĨ, stejnŊ jako pŚ²padn® ġkody trestem uloģenĨm pr§vnick® osobŊ jim 
zpŢsoben®. VŢle a jedn§n² pr§vnickĨch osob mohou poch§zet i od osob, kter® nestoj² v jejich 
formalizovanĨch struktur§ch. Nav²c tyto osoby jsou v postaven² osob aģ zprostŚedkovanŊ dotļenĨch 
¼jmou zpŢsobenou pr§vnick® osobŊ, pr§vnick® osobŊ samotn® tak® hroz² jen majetkov§ ¼jma nebo 
¼jma na povŊsti, coģ nelze ¼plnŊ pomŊŚovat s tresty pro fyzick® osoby. ĠirokĨm se mi jev² takov® 
vztaģen² i na statut§rn² org§ny pr§vnickĨch osob, neboŠ tyto org§ny mohou bĨt v rŢznĨch osob§ch 
nestejnŊ rozs§hl®. Nav²c takovĨm fyzickĨm osob§m v postaven² svŊdka svŊdļ² i nŊkter§ opr§vnŊn² 
osobn² povahy, jako je napŚ. moģnost odm²tnout odpovŊŅ podle Ä 99 ļi 100, pŚ²padnŊ Ä 78 odst.2 
trestn²ho Ś§du.  

NejpraktiļtŊjġ² se mi skuteļnŊ jev² omezen² obvinŊn®ho jen na jednu fyzickou osobu, jak to  
pŚedpokl§d§ z§kon o TOPO v ust. Ä 34 odst. 3,4, podle nŊhoģ mŢģe za pr§vnickou osobu ļinit 
¼kony jen jedna osoba, pŚiļemģ to nemŢģe bĨt osoba, kter§ je obvinŊnĨm, poġkozenĨm nebo 
svŊdkem v t®ģe vŊci. Je tŚeba se domn²vat, ģe toto negativn² vymezen² se vztahuje i na osoby 
uveden® v odst. 1 OSř, pokud jsou jejich z§jmy v rozporu se z§jmy pr§vnick® osoby (Ä 21 odst. 2 
aģ 4 OSř), i kdyģ to takto v Ä 34 odst.  4 uvedeno nen². 

10
 Dalġ² osoby, byŠ by mŊly opr§vnŊn² tak® 

obecnŊ jednat za pr§vnickou osobu podle Ä 21 OSř, nemaj² patrnŊ toto opr§vnŊn² pro jedn§n² za 
pr§vnickou osobu v trestn²m Ś²zen², i kdyģ obecnŊ jim to tak® umoģŔuje Ä 34 odst. 1, nicm®nŊ 
nemohou tak ļinit v konkretn²m trestn²m Ś²zen², pokud jiģ za pr§vnickou osobu ļin² ¼kony nŊkdo jinĨ. 
PŚi sv®m vĨslechu nemaj² tedy konkretnŊ postaven² obvinŊn®ho, ale pouze svŊdka, resp. osoby s 
ediļn² povinnost². Lze konstatovat, ģe pouze vĨslech jedin® osoby ustanoven® podle Ä 34 odst. 1 
pln² souļasnŊ dvoj² funkci ï je jednak jedn²m z dŢkazn²ch prostŚedkŢ, pŚi jehoģ realizaci  mŢģe tato 
osoba vyuģ²t vġechna pr§va obvinŊn®ho, jednak je prostŚedkem jeho obhajoby (mŢģe tedy vyuģ²t 
vġechna pr§va obvinŊn®ho vġeobecnŊ). Pokud se zjist², ģe ostatn² osoby by ve vŊci mohly 
vypov²dat jako svŊdkov®, popŚ. vystpuj² v postaven² poġkozenĨch, nemohou jiģ vykon§vat ¼kony 
podle Ä 34/1,3 TOPO, pokud se to zjist² dodateļnŊ aģ pot®, kdy jednaj² ve smyslu Ä 34/1, je tŚeba 
postupovat podle ust. Ä 34 odst. 4,5 TOPO. PonŊkud zav§dŊj²c² v t®to souvislosti je z§konn§ dikce 
Ä 34 odst. 4, podle n²ģ ļinit ¼kony v Ś²zen² nemŢģe ani osoba, kter§ je obvinŊnĨm v t®ģe vŊci. PatrnŊ 

                                                           
8
 Drope,K.: Strafprozessuelle Probleme bei der Einfuhrung einer Verbandstrafe, Duncker und 

Humblot 2002, str. 152,141 
9
 Viz opus cit. v pŚedch§zej²c² pozn§mce, str. 194 

10
 Viz op. uvedenĨ v pozn. ļ. 6 , str. 628 
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se t²m rozum² pŚ²pady, kdy se vede spoleļn® Ś²zen² podle Ä 31 jak vŢļi pr§vnick®, tak i fyzick® 
osobŊ.  

SamozŚejmŊ ovġem i pŚi takov®m ¼zk®m vymezen² nastane v praxi Śada pochybnost² d²lļ² 
povahy, napŚ. z§kazy vĨslechŢ podle Ä 99 trestn²ho Ś§du u pr§vnickĨch osob, kter® pracuj² 
s utajovanĨmi informacemi, kde bude tŚeba Śeġit ot§zku zproġtŊn² povinnosti mlļenlivosti, (Ä 100 Tř 
patrnŊ nebude pŚich§zet v ¼vahu ve vztahu k osob§m bl²zkĨm, na druhou stranu lze patrnŊ 
uplatŒovat Ä 100/2 Tř),  d§le zajiġtŊn² dŢvŊrnosti informac² poskytnutĨch obh§jci z§stupcem 
pr§vnick® osoby ļi jinĨmi jej²mi  pracovn²ky, ot§zka pŚ²kazŢ nadŚ²zenĨch org§nŢ z§stupci ve vŊci 
vyuģ²v§n² pr§v obvinŊn®ho apod. 

Sporn® mŢģe bĨt dozn§n² pr§vnick® osoby v trestn²m Ś²zen², zejm®na kdo je opr§vnŊn se za 
pr§vnickou osobu doznat a zda m§ m²t dozn§n² ¼ļinky v podobŊ upuġtŊn² od dokazov§n² 
doznanĨch skuteļnost². Domn²v§m se, ģe dozn§n² jako takov® m§ vĨznam v pŚ²padŊ, pokud je uļin² 
z§stupce pr§vnick® osoby v postaven² obvinŊn®ho, i kdyģ zde mŢģe existovat urļit® riziko zneuģit² 
ze strany z§stupce, resp. opatrovn²ka, zejm®na pokud bude urļen soudem bez souhlasu pr§vnick® 
osoby. UrļitĨm zpŢsobem by vġak mŊlo bĨt pŚihl²ģeno k dozn§n², kter® je uļinŊno v r§mci pr§vnick® 
osoby osobami, kter® jsou opr§vnŊny za ni jednat i v mimotrestn²ch vztaz²ch (napŚ. rozhodnut²m 
pŚedstavenstva nebo jednatele), a kter® by tedy mohly bĨt urļeny za z§stupce podle Ä 34 odst. 1. 

Samotn® takov® dozn§n² by mohlo m²t vĨznam hmotnŊpr§vn² v r§mci napŚ. polehļuj²c²ch 
okolnost², nemŊlo by vġak by vġak negovat potŚebu pr§vnick® osobŊ vinu dok§zat (snad s vĨjimkou 
souļasn®ho stavu podle Ä 314b ve spojen² s Ä 314a trestn²ho Ś§du). 

b) Za zaj²mavopu povaģujene ot§zku souvisej²c² s uplatŔov§n²m presumpce neviny vŢļi 
pr§vnickĨm osob§m zejm®na v t® ļ§sti, kter§ se tĨk§ toho, kterĨ subjekt m§ povinnost dokazovat 
v trestn²m Ś²zen². Obr§cen², resp. posun tzv. dŢkazn²ho bŚemene a s t²m spojen® presumov§n² viny 
ohlednŊ nŊkterĨch skuteļnost² ļi prvkŢ trestn®ho ļinu je probl®m, kterĨ zat²m nen² obecnŊ 
diskutov§n ani v zem²ch, kter® jiģ trestn² odpovŊdnost pr§vnickĨch osob zavedly. PodnŊtem pro 
¼vahy mŢģe bĨt zde fakt, ģe takov® presumpce pro pr§vnick® osoby jsou zn§my v jinĨch pr§vn²ch 
odvŊtv²ch,napŚ. v obļansk®m nebo obchodn²m pr§vu ve formŊ tzv. exkulpaļn²ch ļi liberaļn²ch 
dŢvodŢ, kter® t²ģ² urļit® osoby a tak® osoby pr§vnick®. Zde je vġak nutno poznamenat, ģe ļesk® 
trestn² pr§vo nezn§ pojem dŢkazn²ho bŚemene, pŚiļemģ o jeho existenci byly vysloveny dŢvodn® 
pochybnosti

11
.  

Toto bŚemeno, pokud by pŚich§zelo v ¼vahu, by bylo moģno vymezit a konstituovat  pr§vŊ 
pro Ś²zen² vŢļi pr§vnickĨm osob§m. Posun dŢkazn²ho bŚemene  by byl pouģitelnĨ u tŊch ļ§st² 
trestn®ho ļinu pr§vnick® osoby, kter® jsou spjaty vĨluļnŊ s pr§vnickou osobou ï jedn§ se 
pŚedevġ²m o zanedb§n²  kontroln² a Ś²dic² kompetence ļi vadnou organizaci pr§vnick® osoby podle Ä 
8 odst. 2  p²sm. b) z§kona o TOPO, kter® vŊtġinou tvoŚ² jak®si Ăpozad²ñ a podm²nku vlastn²ho 
ġkodn®ho jedn§n² pracovn²kŢ - fyzickĨch osob. Takov® jedn§n², resp. opomenut² by se mohlo 
pŚiļ²tat pr§vnick® osobŊ formou jeho presumpce, neboŠ takov® jedn§n² nese obvykle jen 
nedbalostn² charakter a nen² tedy zat²m ve vŊtġinŊ pŚ²padŢ trestn®. Takov® zavinŊn² se ani 
nezkoum§, neboŠ nen² z hlediska naplnŊn² znakŢ trestn®ho ļinu relevantn², tato podm²nka je 
dŢleģit§ jen z hlediska pŚiļitatelnosti trestn®ho ļinu trestn®ho ļinu zamŊstnance pr§vnick® osobŊ. 
12

V praxi by to pak znamenalo, ģe by pr§vnick§ osoba musela pŚin®st dŢkaz opaku, tzn. ģe kontroln² 
Ś²d²c² i jin® povinnosti ve smyslu Ä 8 odst. 2 p²sm. b) zanedb§ny nebyly. To by patrnŊ podstatnŊ 
usnadnilo dokazov§n² trestn® ļinnosti pr§vnickĨch osob, neboŠ v mnoha pŚ²padech by musely 
org§ny ļinn® v trestn²m Ś²zen² dokazovat dlouhodobŊjġ² poruġen² tŊchto povinnost², coģ by bylo 
ļasto neprovediteln®, neboŠ potŚebn® informace se nal®zaj² v ruk§ch pr§vŊ t®to pr§vnick® osoby. 
Obr§cen² dŢkazn²ho bŚemene by zajist® pŢsobilo dostateļnŊ motivaļnŊ na to, aby byly potŚebn® 
informace org§nu ļinn®mu v trestn²m Ś²zen² poskytnuty. 

Vedle okruhu presumovanĨch skuteļnost² by bylo patrnŊ nutno stanovit i m²ru, v jak® m§ 
pr§vnick§ osoba un®st dŢkazn² bŚemeno, tedy zda m§ pr§vnick§ osoba vzbudit jen dŢvodnou 
pochybnost nebo m§ bĨt j² tvrzenĨ Ś§dnĨ vĨkon kontroln²ch a Ś²d²c²ch pravomoc² prok§z§n bez 
dŢvodnĨch pochybnost².. VĨznamnĨ by byl i charakter dŢkazn²ho prostŚedku, kterĨm bude takovĨ 
dŢkaz z²sk§v§n, neboŠ zamŊŚen² dokazov§n² na vĨkon tŊchto povinnost² v delġ²m ļasov®m ¼seku 
bude ļasto negativnŊ ovlivŔovat moģnost zjiġtŊn² skuteļnost² svŊdeckĨmi vĨpovŊŅmi a zajist® nelze 

                                                           
11

 K tonmuto pojmu v ļesk®m trestn²m pr§vu viz napŚ. Ġ§mal,P.: Z§kladn² z§sady trestn²ho Ś²zen² 
v demokratick®m syst®mu, MS ĻR 1992, str. 314 a n§sl., d§le nŊkter® pr§ce Fenykovy 
12

 Ġ§mal,P.,DŊdiļ,J.,GŚivna,T.,P¼ry,F.,ř²ha,J. Trestn² odpovŊdnost pr§vnickĨch osob. Koment§Ś 
Praha:C.H.Beck, 2012, str.  213 
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oļek§vat, ģe o vġech napŚ. ¼stn²ch pokynech bude vedena p²semn§ dokumentace nebo ģe vġechny 
instrukce budou sdŊlov§ny v Ś§dn® podobŊ. 

Je tŚeba konstatovat, ģe  souļasn§ pr§vn² ¼prava TOPO tyto vŊci vĨslovnŊ neŚeġ², i kdyģ 
koment§Ś pouģ²v§ na v²ce m²stech pojem vyvinŊn² pr§vnick® osoby z odpovŊdnosti. 

13
 Za 

souļasn®ho pr§vn²ho stavu je tedy nutno, aby org§ny ļinn® v trestn²m Ś²zen² zkoumaly a dok§zaly 
nejen podm²nku pŚiļ²tatelnosti, tedy pŚ²ļinn® souvislosti mezi jedn§n²m fyzick® osoby a opomenut²m 
osob uvedenĨch v Ä 8 odst. 1 p²sm. a) aģ c) prov®st opatŚen² podle Ä 8 odst. 2 p²sm. b) TOPO, ale i 
pŚ²sluġn® jedn§n². NepochybnŊ by v budoucnu v z§jmu usnadnŊn² dokazov§n² trestn®ho ļinu 
pr§vnick® osobŊ mohla bĨt i tŊmto ot§zk§m vŊnov§na pozornost. 

c) V trestn²m Ś²zen² proti pr§vnickĨm osob§m je vhodn® ve vyġġ² m²Śe br§t v ¼vahu i 
¼ļelnost a hospod§rnost trestn²ho Ś²zen². U pr§vnickĨch osob se snadno mŢģe st§t, ģe jiģ od 
poļ§tku ļi n§slednŊ funguj² jako tzv. mrtv§ schr§nka, kter§ l®ta nevykazuje ģ§dnou ļinnost, nem§ 
obsazeny sv® org§ny a pŚesto i nad§le pr§vnŊ existuje, neboŠ je zaps§na v pŚ²sluġn® evidenci. 
Pr§vŊ s ohledem i  na tyto pŚ²pady se jev² jako ¼ļeln® zvaģovat, zda v takov®m pŚ²padŊ trestn² 
Ś²zen² proti pr§vnick® osobŊ vŢbec zah§jit a prov®st, nebo sp²ġe jen informovat org§n vedouc² tuto 
z§konnou evidenci, aby pŚikroļil k proveden² pr§vn²ch krokŢ ve sv® kompetenci (napŚ. zruġen² a 
n§sledn§ likvidace na z§kladŊ rozhodnut² rejstŚ²kov®ho soudu). JinĨm dŢvodem mŢģe bĨt  snaha o 
korigov§n² pŚ²sn®ho a ġirok®ho vymezen² trestn² odpovŊdnosti, i kdyģ je zŚejm®, ģe trestnĨ ļin je 
nutno pokl§dat sp²ġe za exces jedince jednaj²c²ho v r§mci pr§vnick® osoby. Nab²zej² se zde 
moģnosti pouģit² prvkŢ oportunity napŚ. v tom smŊru, ģe by nebylo tŚeba zah§jit trestn² st²h§n² tam, 
kde pr§vnick§ osoba existuje jen form§lnŊ, nem§ zamŊstnance ani person§l, pŚ²padnŊ kdyģ 
zanedb§n² bylo nepatrn®, ļinem byla zpŢsobena mal§ ġkoda, od ļinu uplynula dlouh§ doba, 
pr§vnick§ osoba nem§ dohledatelnĨ majetek nebo pr§vnick§ osoba pŚijala opatŚen² k zabr§nŊn² 
budouc²m ļinŢm (zpŚesnŊn²m souļasn®ho ustanoven² Ä 172 odst. 2 p²sm. c) trestn²ho Ś§du). Zde 
miz² i potŚeba ukl§dat takovĨm subjektŢm tresty. Dalġ² moģnost² je nest²h§n² pr§vnick® osoby tam, 
kde jiģ byla pro takovĨ skutek odsouzena osoba fyzick§ a takovĨ postih lze povaģovat za 
dostaļuj²c². Za ne¼ļeln® by d§le bylo moģno povaģovat Ś²zen² tam, kde pr§vnick§ osoba m§ za 
jedin®ho spoleļn²ka osobu, kter§ byla sama obvinŊna. V ¼vahu pŚich§z² i pouģit² odklonŢ vļetnŊ 
speci§ln²ch, jakĨmi mŢģe bĨt napŚ. dohoda o vinŊ a trestu.

14
  

d) Z§kon vĨslovnŊ neŚeġ² problematiku poġkozenĨch, vym§h§n² ġkod a adhezn²ho Ś²zen², 
zejm®na pŚ²padn®ho alternativn²ho v ym§h§n² n§hrady ġkody. 

Bude-li prob²hat soubŊģnŊ trestn² Ś²zen² proti fyzick® i pr§vnick® osobŊ, bude tŚeba t®ģ 
rozhodnout ot§zku, vŢļi komu m§ a mŢģe vlastnŊ poġkozenĨ podat n§vrh na n§hradu ġkody v 
adhezn²m Ś²zen². Na tom nemŊn² nic ani okolnost, ģe proti obŊma osob§m se m§ konat spoleļn® 
Ś²zen², pokud tomu nebr§n² dŢleģit® dŢvody, neboŠ ve spoleļn®m Ś²zen² se trestn² odpovŊdnost 
fyzick® a pr§vnick® osoby posuzuj² samostatnŊ (Ä 31 odst. 1,2 TOPO). 

Podle Ä 420 odst. 2 dosavadn²ho obļansk®ho z§kon²ku je ġkoda zpŢsobena pr§vnickou  
osobou, kdyģ byla zpŢsobena pŚi jej² ļinnosti tŊmi, kter® k t®to ļinnosti pouģila. Tyto osoby samy za 
ġkodu takto zpŢsobenou podle tohoto z§kona neodpov²daj². PŢjde o jakoukoli ļinnost, kter§ spad§ 
do pŢsobnosti pr§vnick® osoby, zejm®na ļinnost jej²ch pracovn²kŢ, osob vykon§vaj²c²ch pro ni 
ļinnost na z§kladŊ jin®ho smluvn²ho vztahu apod. Jde tu o podnikatelsk® ļinnosti a nikoli o 
ty,kterĨmi by jednaj²c² fyzick§ osoba sledovala svŢj vlastn² z§jem. Jestliģe vġak kon§n² fyzick® 
osoby, kter§ zpŢsobila ġkodu, nelze povaģovat  za realizovan® v r§mci ļinnosti pr§vnick® osoby, k 
n²ģ byla konaj²c² osoba pouģita, jde o vyboļen² z t®to ļinnosti (tzv. exces) a je d§na jen pŚ²m§ 
odpovŊdnost jednaj²c² osoby, v opaļn®m pŚ²padŊ je d§na hmotn§ odpovŊdnost pŚ²sluġn® pr§vnick® 
osoby.

15
 V takov®m pŚ²padŊ nen² d§no ani spolupachatelstv² mezi fyzickou a pr§vnickou osobou. 
Z toho patrnŊ pro ¼ļely trestn²ho Ś²zen² a pro volbu alternativ n§hrady poġkozenĨm vyplĨv§, 

ģe logicky mŢģe obdrģet n§hradu ġkody pouze od jedn® z tŊchto osob a zpravidla nebude existovat 
mezi nimi solid§rn² hmotn§ odpovŊdnost. PŚitom v prŢbŊhu trestn²ho Ś²zen², t²m sp²ġe na jeho 
poļ§tku, nebĨv§ zpravidla jasn®, zda se dok§ģe poģadovanĨ vztah mezi fyzickou a pr§vnickou 
osobou a kterĨ z obvinŊnĨch, resp. estli oba, bude na konci Ś²zen² odsouzen. PoġkozenĨ tak nem§ 
dostatek podkladŢ, aby se mohl dom§hat n§hrady ġkody jen vŢļi jedn® osobŊ a hroz² nebezpeļ², ģe 
pokud bude uplatŔovat ġkodu vŢļi nespr§vn®mu subjektu, bude jeho n§rok vŢļi druh®mu subjektu 

                                                           
13

  Op. cit. v pozn. 12, str. 210, 211 
14

 Viz k tomu Van²ļek, David, trestn² odpovŊdnost pr§vnickĨch osob a fyzickĨch osob za nŊ 
jednaj²c²ch, disertaļn² pr§ce, Brno 2007, str. 310,311 
15

  Viz op. cit. v pozn. ļ. 2, str. 441 
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napŚ. jiģ promlļen. Doporuļujeme proto, aby poġkozenĨ z dŢvodŢ procesn² opatrnosti podal 
alternativn² n§vrh na n§hradu ġkody v obou Ś²zen²ch, resp. ve spoleļn®m Ś²zen² vŢļi obŊma 
obvinŊnĨm, jak fyzick®, tak i pr§vnick® osobŊ.. Platn§ pr§vn² ¼prava to patrnŊ umoģŔuje, kdyģ podle 
Ä 44 odst. 3 Tř nelze podat n§vrh na n§hradu ġkody jen v pŚ²padŊ, bylo-li o n§roku jiģ rozhodnuto v 
obļanskopr§vn²m nebo v jin®m pŚ²sluġn®m Ś²zen². TakovĨm pŚ²sluġnĨm Ś²zen²m nen² patrnŊ 
rozhodnut² v trestn²m Ś²zen² vŢļi jin® osobŊ, nav²c takovĨm rozhodnut²m nelze n§vrh zam²tnout, 
nĨbrģ pouze odk§zat poġkozen®ho na toto pŚ²sluġn® Ś²zen². 

e) VĨslovnŊ nen² Śeġena v n§vaznosti na vĨġe uveden® ani problematika tzv. odklonŢ, 
zejm®na podm²nŊn®ho zastaven² trestn²ho st²h§n² a narovn§n² jakoģto trestnŊpr§vn²ch alternativ 
Ś²zen². 

ObŊ vĨġe uveden® alternativy patrnŊ lze vŢļi pr§vnickĨm osob§m v trestn²m Ś²zen² aplikovat, 
komplikuj²c²m prvkem vġak i zde mŢģe bĨt pochybnost o tom, kdo z v ¼vahu pŚich§zej²c²ch osob je 
povinen nahradit ġkodu poġkozen®mu, a od koho by tedy poġkozenĨ mŊl vlastnŊ n§hradu pŚijmout, 
resp. s kĨm uzavŚ²t pŚ²sluġnou dohodu. Mohlo by se pŚ²padnŊ i st§t, ģe by jedna ze st²hanĨch osob 
vyuģila moģnosti odklonu, pŚiļemģ Ś²zen² proti druh® osobŊ by pokraļovalo a tato osoba by jiģ 
nemohla odklonu vyuģ²t v pozdŊjġ²m stadiu Ś²zen², ponŊvadģ by pak poġkozenĨ obdrģel dvoj² plnŊn², 
o n§hradŊ ġkody bylo jiģ rozhodnuto v jin®m Ś²zen² a soud by musel takovĨ n§vrh patrnŊ zam²tnout 
jako neopr§vnŊnĨ ve smyslu Ä 44 odst. 3 Tř. JeġtŊ z§vaģnŊjġ² pŚ²pad by nastal, pokud by se v 
pokraļuj²c²m Ś²zen² vŢļi druh®mu obvinŊn®mu zjistilo, ģe prvn² obvinŊnĨ pŚeļin vŢbec nesp§chal,a 
ģe ġkodu by mŊl vlastnŊ nahradit druhĨ obvinŊnĨ. N§pravu by snad bylo moģno zjednat vyuģit²m 
mimoŚ§dnĨch opravnĨch prostŚedkŢ, vhodnŊjġ² v z§jmu pr§vn² jistoty by byla vġak vĨslovn§ pr§vn² 
¼prava. 
 
 
6 ZĆVER 

Lze konstatovat, ģe z§kon o trestn² odpovŊdnosti pr§vnickĨch osob je dalġ²m krokem v boji 
se spoleļensky nebezpeļnou ļinnost². Vzhledem k jeho obecnosti a mal®mu rozsahu ¼pravy, kdyģ 
v rozhoduj²c² vŊtġinŊ institutŢ odkazuje na ¼pravu trestn²ho z§kon²ku, pŚiļemģ nestanov² pravidla 
pro jejich aplikaci pro oblast odpovŊdnosti pr§vnickĨch osob, lze oļek§vat probl®my pŚi jeho vĨkladu 
a realizaci, kter® se nepochybnŊ prom²tnou i do konkretn²ch trestn²ch Ś²zen². Tento zpŢsob 
odkazov§n² v ġirok®m rozsahu na obdobn® uģit² mnohdy znaļnŊ rozd²lnĨch institutŢ, resp. na 
analogickĨ ļi pŚimŊŚenĨ vĨklad nepŚisp²v§ podle naġeho n§zoru k zachov§v§n² pr§vn² jistoty pŚi 
aplikaci trestnŊpr§vn²ch ustanoven², naopak mŢģe takto podporovat absenci motivace jedn§n² 
org§nŢ aplikace trestn²ho pr§va ve smŊru vyhled§v§n² a objasŔov§n² trestnĨch ļinŢ pr§vnickĨch 
osob, stejnŊ jako neposkytuje vod²tka k motivaci pr§vnickĨch osob trestnĨch jedn§n² se vyvarovat. 
Ke zlepġen² situace v tomto smŊru by nepochybnŊ pŚispŊla pŚece jen konkretnŊjġ² nov§ doplŔuj²c² 
pr§vn² ¼prava. 

PŚedkl§danĨ pŚ²spŊvek nemŢģe d§t samozŚejmŊ vyļerp§vaj²c² odpovŊdi na vġechny vĨġe 
poloģen® ot§zky, jeho obecnŊjġ² zamŊŚen² by sp²ġe mŊlo naznaļit smŊry, jimiģ by se do budoucna 
mohly ub²rat dalġ² ¼vahy. Vzhledem k dodavadn² nepropracovanosti problematiky a nejednotnosti 
n§zorŢ u n§s i v nadn§rodn²m mŊŚ²tku ot§zky sp²ġe klade neģ Śeġ², nicm®nŊ jeho vĨznam by mohl 
spoļ²vat pr§vŊ v upout§n² pozornosti odborn²kŢ z teorie a praxe, jimģ by mohl d§t impuls k dalġ² 
analĨze.  
 
 
Pouģit§ literat¼ra: 

Jel²nek,J.: Trestn² odpovŊdnost pr§vnickĨch osob,  Linde Praha  2007 
Ġ§mal,P.: K trestn² odpovŊdnosti pr§vnickĨch osob, In: Koncepce nov® kodifikace trestn²ho pr§va 
hmotn®ho Ļesk® republiky, sborn²k pŚ²spŊvkŢ z konference konan® dne 17.4. 2000, MU Brno 2000, 
ļ. 246 
Filip,J.: Vybran® kapitoly ke studiu ¼stavn²ho pr§va, 2. vyd§n², MU Brno 2004, str. 178 a n§sl. 
N§lez ĐS ze dne 19.1.1994, sp.zn. Pl.ĐS 15/1993 
Ġ§mal,P..DŊdiļ,J.,GŚivna,T.,P¼ry,F.,ř²ha,J. Trestn² odpovŊdnost pr§vnickĨch osob- Koment§Ś. 
Praha:C.H.Beck, 2012, str. 72 
Z§kon o Đstavn²m soudu s koment§Śem, ASPI Kluivert Praha 2007, str. 321 
Drope,K.: Strafprozessuelle Probleme bei der Einfuhrung einer Verbandstrafe, Duncker und 
Humblot 2002, str. 152,141 
Ġ§mal,P.: Z§kladn² z§sady trestn²ho Ś²zen² v demokratick®m syst®mu, MS ĻR 1992, str. 314 a n§sl.,  



_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 992 - 

Ġ§mal,P.,DŊdiļ,J.,GŚivna,T.,P¼ry,F.,ř²ha,J. Trestn² odpovŊdnost pr§vnickĨch osob. Koment§Ś 
Praha:C.H.Beck, 2012, str.  213 
Van²ļek, David, trestn² odpovŊdnost pr§vnickĨch osob a fyzickĨch osob za nŊ jednaj²c²ch, disertaļn² 
pr§ce, Brno 2007, str. 310,311 
 
 
Kontaktn® ¼daje: 

Doc. JUDr. Josef Kuchta, CSc. 
Josef.Kuchta@law.muni.cz 
Masarykova Univerzita 
Pr§vnick§ fakulta 
Katedra trestn²ho pr§va 
VeveŚ² 70 
611 80 Brno 
Ļesk§ republika 



_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 993 - 

HODNOTENIE ĻESKEJ REPUBLIKY PRACOVNOU SKUPINOU 
OECD O ĐPLATKĆRSTVE V MEDZINĆRODNħCH 

OBCHODNħCH TRANSAKCIĆCH 
 

Lucia Kurilovsk§ 
 

Univerzita Komensk®ho v Bratislave, Pr§vnick§ fakulta 
 

 
Abstract: The contribution deals with the OECD group final evaluation paper of the Act about the 

criminal responsibility of legal persons valid since January 2012. Deals with the aspects of relevant 
act functioning in the legal practice. 
 
Abstrakt: Ļl§nok reaguje na spr§vu o Ļeskej republike z tretej f§zy hodnotenia Pracovnej skupiny 

OECD pre ¼platk§rstvo, ktor§ hodnot² implement§ciu a uplatŔovanie Dohovoru o boji proti 
podpl§caniu zahraniļnĨch verejnĨch ļiniteŎov v medzin§rodnĨch obchodnĨch transakci§ch a 
s¼visiacich n§strojov v Ļeskej republike a vyd§va odpor¼ļania pre t¼to oblasŠ. Poukazuje na zmeny 
v legislat²vnom a inġtitucion§lnom r§mci Ļeskej republiky a tieģ pokrok dosiahnutĨ v Ļeskej 
republike od druhej f§zy hodnotenia a najmª na uplatŔovanie legislat²vy. 
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KŎ¼ļov® slov§: ¼platk§rstvo, korupcia, zahraniļn® podpl§canie, podpl§canie zahraniļnĨch 

verejnĨch ļiniteŎov, pr§vnick§ osoba, sankcie, vyġetrovanie, dane, prevencia 
 
 
1  ĐVOD 

DŔa 14. marca 2013 schv§lila pracovn§ skupina OECD pre ¼platk§rstvo v medzin§rodnĨch 
obchodnĨch transakci§ch ("pracovn§ skupina") Hodnotiacu spr§vu Ļeskej republiky v r§mci tretej 
f§zy vz§jomn®ho hodnotenia zmluvnĨch str§n Dohovoru o boji proti ¼platk§rstvu zahraniļnĨch 
verejnĨch ļiniteŎov v medzin§rodnĨch obchodnĨch transakci§ch (ļ 25/2000 Sb.).Tretia f§za 
vyhodnotenia Ļeskej republiky pracovnou skupinou OECD o ¼platk§rstve v medzin§rodnĨch 
obchodnĨch transakci§ch prebiehala od j¼na 2012, kedy boli Ļeskej republike zaslan® dotazn²ky 
zameran® na vykon§vanie Dohovoru a vykon§vania pr§vnych ustanoven² vykon§vacieho Dohovoru 
v praxi, s osobitnĨm d¹razom na st²hanie trestnĨch ļinov podpl§cania zahraniļnĨch verejnĨch 
ļiniteŎov podŎa Ä 332 trestn®ho z§kona. Na konci okt·bra 2012 hodnotiacej misie sa uskutoļnili v 
Ļeskej republike, keŅ hodnotitelia z Islandu a z Juhoafrickej republiky a z§stupcovia sekretari§tu 
pracovnej skupiny mali moģnosŠ stretn¼Š sa s predstaviteŎmi vġetkĨch pr²sluġnĨch inġtit¼ci² 
podieŎaj¼cich sa na boji proti zahraniļn®mu ¼platk§rstvu a z§stupcami obļianskej spoloļnosti. O 
hodnotiacej spr§ve sa n§sledne diskutovalo na plen§rnom zasadan² pracovnej skupiny v dŔoch 11. 
- 15. marca 2013 v Par²ģi. Ļesk§ republika bola na tomto plen§rnom zasadnut² zast¼pen§ 
odborn²kmi z Ministerstva spravodlivosti, Najvyġġieho ġt§tneho zastupiteŎstva a st§lej misie Ļeskej 
republiky pri OECD. 

Z hodnotenia bolo vo vzŠahu k Ļeskej republike celkom 21 odpor¼ļan² v 11 oblastiach a bola 
identifikovanĨch 9 potenci§lne problematickĨch oblasti. Ļesk§ republika predloģ² do dvoch rokov 
pracovnej skupine p²somn¼ spr§vu o implement§cii novo prijatĨch odpor¼ļan². S¼ļasne je vġak 
potrebn® poznamenaŠ, ģe v porovnan² s predch§dzaj¼cimi hodnoteniami nie je spr§va k situ§cii 
v Ļeskej republike tak kritick§.  

Hodnotiaca spr§va v²ta zavedenie komplexn®ho reģimu zodpovednosti pr§vnickĨch os¹b v 
Ļeskej republike a d¼fa, ģe prispeje k efekt²vnejġiemu postihovaniu trestnĨch ļinov spojenĨch so 
zahraniļnĨm podpl§can²m. ńalej pozit²vne vn²ma jasn® inġtitucion§lne ġtrukt¼ry, ktorĨch ¼ļelom je 
vyġetrovanie a st²hanie zahraniļn®ho podpl§cania a zmieŔuje sa o skutoļnostiach, ģe vyġetrovatelia 
a ġt§tni z§stupcovia sa zdaj¼ byŠ dobre pripraven² aby primerane rieġili tieto pr²pady. A rovnako aj 
odhodlanosŠ Ļeskej republiky ¼ļinne zaisŠovaŠ a odļerp§vaŠ vĨnosy z tejto trestnej ļinnosti, ļoho je 
d¹kazom prudkĨ n§rast zaistenĨch a odļerpanĨch vĨnosov z trestnej ļinnosti v pr²pade dom§cej 
korupcie. 



_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 994 - 

Za nedostatok pracovn§ skupina oznaļila absenciu komunik§cie medzi ġt§tom (ġt§tnou 
spr§vou, vr§tane presadzovania pr§va) a s¼kromnĨm sektorom a nedostatok povedomia s¼kromnej 
sf®ry o problematike zahraniļn®ho podpl§cania, vr§tane toho ģe s¼kromn® spoloļnosti s¼ od 
zaļiatku roku 2012 za svoje korupļn® spr§vanie v zahraniļ² zodpovedn® podŎa z§kona ļ.418/2011 
Sb. o trestnopr§vnej zodpovednosti pr§vnickĨch os¹b a konania proti nim. 
 
2 IMPLEMENTĆCIA A VYKONĆVANIE DOHOVORU A ODPORĐĻANĉ Z ROKU 2009 

V ĻESKEJ REPUBLIKE 

 
2.1 TRESTNħ ĻIN PODPLĆCANIA ZAHRANIĻNħCH VEREJNħCH ĻINITEōOV 

Od doby hodnotenia v r§mci druhej f§zy Ļesk§ republika novelizovala starĨ trestnĨ z§kon 
(Ņalej len TZ) a novĨ trestnĨ z§kon(TZ) nadobudol ¼ļinnosŠ k 1. janu§ru 2010 (TZ, z§kon ļ.40/2009 
Sb.).Tieto ¼pravy boli vykonan® po konzult§cii s org§nmi prokurat¼ry a s¼dnictva, a z§roveŔ aj s 
pr²sluġnĨmi vl§dnymi inġtit¼ciami. Akt²vne podpl§canie zahraniļnĨch verejnĨch ļiniteŎov je 
postihnuteŎn® podŎa Ä332 nov®ho TZ a umoģŔuje uloģenie trestu odŔatia slobody v rozsahu jedn®ho 
aģ ġiestich rokov a peŔaģn®ho trestu. Moģno uloģiŠ aj prepadnutie majetku. TrestnĨ ļin podŎa novej 
¼pravy si ponech§va niekoŎko aspektov predch§dzaj¼ceho trestn®ho ļinu akt²vneho podpl§cania 
verejn®ho ļiniteŎa (starĨ TZ, z§kon ļ.140/1961Sb. Ä162), ktorĨm sa pracovn§ skupina zaoberala v 
r§mci predch§dzaj¼cich hodnotenia Ļeskej republiky. NovĨ trestnĨ ļin vġak rozġiruje rozsah 
trestn®ho korupļn®ho konania, zatiaŎ ļo predch§dzaj¼ce ustanovenia postihovali iba podpl§cania 
pri "obstaran² vec² vo verejnom z§ujme".  

Pri defin²cii zahraniļn®ho verejn®ho ļiniteŎa existuj¼ dve ustanovenia, ktor® obsahuj¼ 
defin²ciu "zahraniļn®ho verejn®ho ļiniteŎa, a to ÄÄ 127, 334 TZ. Ä 127 povaģuje za "¼radn¼ osobu" 
sudcu, prokur§tora, prezidenta Ļeskej republiky, ļlenov parlamentu, ļlenov vl§dy alebo osoby 
zast§vaj¼ce funkcie v inom org§ne verejnej moci a Ņalġie funkcie (napr. not§r, finanļnĨ arbiter). Ä 
127 tieģ ustanovuje, ģe "¼radn§ osoba cudzieho ġt§tu alebo medzin§rodnej organiz§cie sa povaģuje 
za ¼radn¼ osobu podŎa TZ, ak tak ustanovuje medzin§rodn§ zmluva." T§to defin²cia sa vzŠahuje na 
vġetky paragrafy TZ.V porovnan² s pr§vnou ¼pravou zahraniļn®ho podpl§cania, ktor§ platila do roku 
2010, zahrnul Ä 334 ġirġiu defin²ciu "¼radnej osoby", ktor§ sa zvl§ġŠ vzŠahuje na trestn® ļiny 
podpl§cania a obchodovanie s vplyvom (nepriame ¼platk§rstvo). K ġt§tnym zamestnancom, 
vymenovanĨm v Ä 127, zahŘŔa pojem "¼radn§ osoba" podŎa Ä 334 tieģ osoby zast§vaj¼ce funkciu v 
z§konodarnom org§ne, s¼dnom org§ne, alebo vo verejnej spr§ve cudzieho ġt§tu. Rovnako ako 
predtĨm sa nov§ defin²cia vzŠahuje na zamestnancov podnikov" v ktorĨch m§ cudz² ġt§t rozhoduj¼ci 
vplyv" (t.j. podnikov pod kontrolou ġt§tu), ako aj zamestnancov medzin§rodnĨch organiz§ci². 
S¼ļasn§ defin²cia tieģ vĨslovne zahŘŔa zamestnancov "medzin§rodn®ho s¼dneho org§nu". Ļesk§ 
republika uviedla, ģe t§to defin²cia zahraniļn®ho verejn®ho ļiniteŎa bola zvl§ġŠ rozġ²ren§ na ¼pln¼ 
implement§ciu Dohovoru OECD proti podpl§caniu a Dodatkov®ho protokolu k Dohovoru o ochrane 
finanļnĨch z§ujmov Eur·pskych spoloļenstiev. 

Nov§ defin²cia "¼radnej osoby" v Ä 334 vyvol§va dve obavy, ktor® existovali uģ v ļase druhej 
f§zy hodnotenia. Po prv®, defin²cia poģaduje, aby "trestnĨ ļin [bol ] sp§chanĨ v s¼vislosti [ s ] 
vĨkonom funkcie " ¼radnej osoby. Po druh®, defin²cia poģaduje, aby sa spr§vanie ļiniteŎa "tĨkalo 
pr§vomoci pri obstar§van² vec² vo verejnom z§ujme". V druhej f§ze hodnotenia Pracovn§ skupina 
rozhodla, ģe bude sledovaŠ, ļi trestnĨ ļin zahraniļn®ho podpl§cania podŎa Ļeskej republiky pokrĨva 
vġetky ļiny vo vzŠahu k vĨkonu funkcie verejn®ho ļiniteŎa, vr§tane vyuģitia postavenia verejn®ho 
ļiniteŎa, ļi uģ v r§mci alebo mimo udelenej pr§vomoci. 
 
2.2 ZodpovednosŠ pr§vnickĨch os¹b 

DŔa 1. janu§ra 2012 nadobudol ¼ļinnosŠ z§kon o trestnej zodpovednosti pr§vnickĨch os¹b 
a konania proti nim (Z§kon ļ. 418/2011 Sb.), ktorĨ zav§dza trestn¼ zodpovednosŠ pr§vnickĨch os¹b 
za rad trestnĨch ļinov, vr§tane zahraniļn®ho podpl§cania. T§to tretia f§za hodnotenia preto sk¼ma 
tento novĨ pr§vny predpis o zodpovednosti spoloļnost², ako aj jeho uplatŔovanie v praxi. Legislat²va 
Ļeskej  republiky o pr§vnej zodpovednosti spoloļnost² je tu porovn§van§ s ļl§nkom 2 Dohovoru 
proti podpl§caniu a z§roveŔ s Praktickou pr²ruļkou k ļl§nku 2.,ktor® je obsiahnut® v Pr²lohe I 
protikorupļnĨch odpor¼ļan² z roku 2009. Ļesk§ republika v s¼ļasnosti splnila odpor¼ļanie z druhej 
hodnotiacej f§zy ohŎadom zavedenia zodpovednosti pr§vnickĨch os¹b. V s¼ļasnosti sa ļak§, aģ sa 
prv® pr²pady konan² proti pr§vnickĨm osob§m dostan¼ pred s¼d, aby mohlo byŠ zhodnoten®, ako sa 
inġtit¼t zodpovednosti pr§vnickĨch os¹b uplatŔuje v praxi. Hodnotitelia odpor¼ļaj¼ Pracovnej 
skupine, aby sa Ņalej zamerala na prax v nasleduj¼cich oblastiach : 
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Å  uplatnenie z§kona voļi vġetkĨm pr§vnickĨm osob§m, vr§tane subjektov vlastnenĨch alebo 
kontrolovanĨch ġt§tom, 
Å  zodpovednosŠ pr§vnickĨch os¹b za ļiny zamestnancov na niģġ²ch poz²ci§ch, vr§tane 
vĨkladu ļinov, ktorĨch sa zamestnanec dopustil "pri plnen² svojich povinnost² alebo ¼loh" 
opr§vnene poģadovanĨch "opatren², pri ktorĨch je potrebn® dok§zaŠ, ģe neboli zaveden® 
obvinenou pr§vnickou osobou, ak sa zahraniļn®ho podpl§cania dopustil zamestnanec, 
Å  zodpovednosŠ pr§vnickĨch os¹b za ļiny sp§chan® spriaznenĨmi osobami, 
Å  ļi bude znovu zavedenĨ inġtit¼t ¼ļinnej Ŏ¼tosti, a akĨ dopad to m¹ģe maŠ na zodpovednosŠ 
pr§vnickĨch os¹b. 
ńalej, ohŎadom "opr§vnene poģadovanĨch opatren²", ktor® bude potrebn® zhodnotiŠ za 

¼ļelom stanovenia, ļi pr§vnick§ osoba je zodpovedn§ za konanie svojich zamestnancov, odpor¼ļa 
Pracovn§ skupina, aby Ļesk§ republika poskytla ġt§tnym z§stupcom na t¼to t®mu ġkolenie, najmª o 
tom, ako zhodnotiŠ ¼ļinnosŠ implementaļnĨch programov. 
 
2.3 Sankcie 

Vo veci sankci² uplatnenĨch voļi fyzickĨm osob§m zast§vaj¼ hodnotitelia n§zor, ģe Ļesk§ 
republika v s¼ļasnosti plne splnila odpor¼ļanie 17 z druhej f§zy tĨm, ģe poskytla podrobn® ġtatistiky 
trestov a pok¼t uloģenĨch v tuzemskĨch pr²padoch podpl§cania. Odpor¼ļaj¼, aby pracovn§ skupina 
monitorovala uplatŔovanie sankci² v pr²padoch podpl§cania zahraniļnĨch verejnĨch ļiniteŎov, aby 
zabezpeļila, ģe bud¼ ¼ļinn®, primeran® a odradzuj¼ce. OhŎadom pr§vnickĨch os¹b hlavn® 
hodnotitelia us¼dili, ģe Ļesk§ republika v s¼ļasnosti plne splnila odpor¼ļanie 13 druhej f§zy tĨm, ģe 
zaļlenila do z§kona ļ. 418/2011 Sb. ¼ļinn®, primeran® a odradzuj¼ce sankcie, ktor® zahŘŔaj¼ 
vysok® peŔaģn® tresty aj Ņalġie opatrenia, ako je vyl¼ļenie a prepadnutie. VzhŎadom k tendencii 
ukladaŠ pomerne n²zke tresty fyzickĨm osob§m za pr²pady tuzemsk®ho podpl§cania, hodnotitelia 
odpor¼ļaj¼, aby pracovn§ skupina Ņalej monitorovala uplatŔovanie sankci² proti pr§vnickĨm 
osob§m v praxi. Pracovn§ skupina by sa mala osobitne zameraŠ na uplatŔovanie sankci² voļi 
pr§vnickĨm osob§m vykon§vaj¼cim ļinnosŠ, "ktor§ m§ strategickĨ alebo Šaģko nahraditeŎnĨ vĨznam 
pre n§rodn® hospod§rstvo", aby zabezpeļila, ģe sankcie voļi tĨmto podnikom bud¼ ¼ļinn®, 
primeran® a odradzuj¼ce. A na z§ver, vzhŎadom k tomu, ģe ustanovenia ÄÄ 175a a 175b Trestn®ho 
poriadku o dohode o vine a treste s¼ platn® len veŎmi kr§tko, odpor¼ļaj¼ hodnotitelia, aby pracovn§ 
skupina Ņalej monitorovala ich uplatŔovanie v praxi a uistila sa tak, ģe sankcie uplatnen® podŎa tejto 
proced¼ry s¼ ¼ļinn®, primeran® a odradzuj¼ce, a ģe tento postup je dostatoļne transparentnĨ. 
 
2.4 Prepadnutie ¼platku a vĨnosu z podpl§cania 

Prepadnutie ¼platku a vĨnosov z podpl§cania v drģbe pr§vnickĨch os¹b podŎa Ä 15 z§kona                   
ļ. 418/2011 Sb. upravuje moģnosŠ "prepadnutia majetku" i "prepadnutia veci alebo inej majetkovej 
hodnoty". Ä 15.3 stanovuje, ģe "nemoģno uloģiŠ peŔaģnĨ trest popri prepadnut² majetku .... ".          
Avġak "zhabanie veci alebo inej majetkovej hodnoty" - a nie "prepadnutie majetku" - s¼ ustanovenia, 
ktor® sa vzŠahuj¼ na konfiġk§ciu ziskov zo zahraniļn®ho podpl§cania, ktor® z²skala pr§vnick§ 
osoba. Zd§ sa tak, ģe ļesk§ pr§vna ¼prava zodpovednosti pr§vnickĨch os¹b umoģŔuje uvalenie 
peŔaģnĨch trestov s¼beģne s prepadnut²m vĨnosov zo zahraniļn®ho podpl§cania. Ļi sa to uplatŔuje 
v praxi, bude potrebn® Ņalej vyhodnotiŠ podŎa vĨvoja judikat¼ry. Ļesk§ republika prijala opatrenia za 
¼ļelom prehŌbenia odbornej ¼rovne v oblasti odļerp§vania pr²jmov z trestnej ļinnosti, ļ²m bude 
doch§dzaŠ k rĨchlemu n§rastu poļtu odļerpanĨch hodn¹t v pr²padoch ¼platk§rstva. Ļesk§ republika 
by mala pokraļovaŠ vo svojom ¼sil² a n§leģite vyuģ²vaŠ tento prostriedok aj v pr²padoch 
zahraniļn®ho podpl§cania vġade tam, kde to bude primeran®. 
 
2.5 Vyġetrovanie a st²hanie trestn®ho ļinu podpl§cania zahraniļnĨch verejnĨch ļiniteŎov 

Hodnotitelia v²taj¼ inform§ciu Ļeskej republiky, ģe ġkolenie o zahraniļnom podpl§can² pre 
pol²ciu zahŘŔa aj vġeobecn® ġkolenie o korupcii. S¼ļasnĨ r§mec, ġtrukt¼ra a prostriedky, ktorĨmi 
disponuje ĐOKFK s¼ vyhovuj¼ce pre ¼ļely vyġetrovania zahraniļn®ho podpl§cania. V tomto ohŎade 
nab§daj¼ ļesk® policajn® a bezpeļnostn® org§ny, aby sa akt²vnejġie zap§jali do odhaŎovania 
zahraniļn®ho ¼platk§rstva, predovġetkĨm za pouģitia Ņalġ²ch n§strojov, napr²klad preverovan²m 
¼ļtovn²ctva, dan², prania ġpinavĨch peŔaz² a s¼kromn®ho sektora. 

Hodnotitelia uzn§vaj¼ hodnotu a flexibilitu, ktor¼ poskytuje moģnosŠ doh¹d o vine a treste, 
zaveden® ned§vno podŎa ustanoven² ÄÄ 175a a 175b Trestn®ho poriadku. Ak bude niekedy nejakĨ 
pr²pad zahraniļn®ho podpl§cania rieġenĨ prostredn²ctvom tohto typu dohody, bolo by ¼ļeln® 
uverejniŠ jej podstatn® ļasti, tam kde to bude primeran® a v s¼lade s ĻeskĨm pr§vnym poriadkom.                   
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Medzi aspekty dohody, ktor® by boli zverejnen®, patr² zd¹vodnenie tak®hoto rieġenia, uvedenie 
obvinenej pr§vnickej alebo fyzickej osoby, inform§cie o schv§lenej sankcii a podmienkach dohody. 
ZvĨġilo by to zodpovednosŠ, informovanosŠ a d¹veru verejnosti k presadzovaniu protikorupļnĨch 
z§konnĨch opatren² v Ļeskej republike.  
 

Ļesk§ republika by mala pokraļovaŠ v reform§ch, ktor® zaļala pr²pravou vecn®ho z§meru 
z§kona  o prokurat¼re sa z§merom vyhodnotiŠ moģnosŠ udeŎovania pokynov z vyġġ²ch prokurat¼r  v 
zvl§ġtnych pr²padoch a postup menovania prokur§torov, nakoŎko v s¼ļasnosti nezaruļuj¼ 
nez§vislosŠ na vĨkonnej moci. Zabezpeļila by sa tak nez§vislosŠ rozhodovania prokur§torov   a 
posilnila z§ruka, ģe na vyġetrovanie a st²hanie pr²padov zahraniļn®ho podpl§cania nebud¼ maŠ 
vplyv faktory, ktor® zakazuje ļl§nok 5 Dohovoru, menovite prihliadania k n§rodnĨm hospod§rskym 
z§ujmom, moģnĨ vplyv na vzŠahy s inĨm ġt§tom alebo totoģnosŠ dotknutĨch fyzickĨch alebo 
pr§vnickĨch os¹b. 
 
2.6 Pranie ġpinavĨch peŔaz²  

Sankcie v Ļeskej republike za trestnĨ ļin prania ġpinavĨch peŔaz² z§visia na z§vaģnosti 
predikt²vneho (zdrojov®ho) trestn®ho ļinu a na  vĨġke legalizovanej ļiastky. Nie je podstatn®, ļi bol 
predikt²vny (zdrojovĨ) trestnĨ ļin sp§chanĨ v Ļeskej republike alebo v zahraniļ². Vġeobecne je 
pranie ġpinavĨch peŔaz² a zatajovanie pr²jmov z trestnej ļinnosti postihnuteŎn® trestom odŔatia 
slobody aģ do vĨġky ġtyroch rokov. PodŎa toho, ļi je pr²sluġn§ ļiastka "vªļġia" , "znaļn§" alebo     
"veŎk®ho rozsahu" je pranie ġpinavĨch peŔaz² postihnuteŎn® trestom odŔatia slobody v dŌģke aģ 
osem rokov. 

Ļesk§ republika by mala poskytovaŠ spravodajskĨm subjektom lepġie odborn® vedenie, 
napr²klad aktualizovan® typol·gie k praniu ġpinavĨch peŔaz², kedy je predikt²vnym (zdrojovĨm) 
trestnĨm ļinom podpl§canie. Hodnotitelia odpor¼ļaj¼ aby Ļesk§ republika prijala primeran® 
opatrenia pre ¼ļinnejġie odhaŎovanie trestnĨch ļinov prania ġpinavĨch peŔaz² v s¼vislosti s 
pr²padmi zahraniļn®ho podpl§cania. Aby zabezpeļila, ģe trestnĨ a spr§vny postih za skresŎovanie 
¼ļtovn²ctva bude v praxi ¼ļinnĨ, primeranĨ a odradzuj¼ci. Viedla podrobnejġie ġtatistiky o sankci§ch 
uplatnenĨch v pr²padoch skresŎovania ¼ļtovn²ctva a aby sa Ņalej zaoberala postihovan²m takĨchto 
pr²padov. P²somn§ spr§va o plnen² odpor¼ļan² druhej f§zy povaģuje tieto odpor¼ļania za ļiastoļne 
splnen®, pretoģe Ļesk§ republika zvĨġila maxim§lny postih za trestn® ļiny skresŎovania ¼ļtovn²ctva,  
avġak nezaoberala sa sankciami voļi pr§zdnym spoloļnostiam ("shellentities" ). 
 
2.7 Poģiadavky na ¼ļtovn²ctvo, externĨ audit a podnikov® programy dodrģiavania 

z§konnĨch poģiadaviek a etiky 

Z§kon o ¼ļtovn²ctve urļuje ġtandardy ¼ļtovn²ctva v Ļeskej republike a v r§mci druhej f§zy sa 
zistilo, ģe z veŎkej ļasti vyhovuje poģiadavk§m ļl§nku 8 Dohovoru. Z§kon o ¼ļtovn²ctve nariaŅuje, 
aby znaļn® mnoģstvo pr§vnych subjektov viedlo finanļn® vĨkazy, ktor® poskytn¼ "pravdivĨ   a 
skutoļnĨ obraz" finanļnej situ§cie subjektu a aby ¼ļtovn²ctvo bolo veden® "spr§vne, ¼plne, 
preuk§zateŎne, zrozumiteŎne, prehŎadne a sp¹sobom zaruļuj¼cim trvalosŠ ¼ļtovnĨch z§znamov". 
Z§kon o ¼ļtovn²ctve tieģ zakazuje ¼ļty veden® mimo ¼ļtovn® knihy. Ako vyplĨva z inform§ci² druhej 
f§zy, ukladanie pok¼t ¼ļtovnĨm jednotk§m za poruġenia z§kona spad§ do p¹sobnosti ¼zemnĨch 
finanļnĨch ¼radov. 

OhŎadom odpor¼ļan² 15 (a) z druhej f§zy boli hodnotitelia poteġen² zvĨġenou mierou postihu 
za trestn® ļiny skresŎovania ¼ļtovn²ctva ako aj skutoļnosŠou, ģe skresŎovanie ¼ļtovn²ctva je 
predmetom prebiehaj¼ceho vyġetrovania zahraniļn®ho podpl§cania. Hodnotitelia sa domnievaj¼, ģe 
odpor¼ļanie 15 (b) z druhej f§zy nebolo doposiaŎ splnen®, pokiaŎ ide o pr§zdne spoloļnosti. 
Opakuj¼ teda odpor¼ļania pracovnej skupiny, aby Ļesk§ republika zabezpeļila, ģe trestn® a 
spr§vne postihy za skresŎovanie ¼ļtovn²ctva v s¼vislosti s pr²padmi podpl§cania zahraniļnĨch 
verejnĨch ļiniteŎov bude v praxi ¼ļinn®, primeran® a odradzuj¼ce. Hodnotitelia Ņalej odporuļili 
Ļeskej republike, aby plne vyuģ²vala svoju sieŠ finanļnĨch ġpecialistov, tak aby ¼ļinnejġie 
postihovala delikty uveden® v z§kone o ¼ļtovn²ctve tĨkaj¼ce sa pr²padov podpl§cania. Pracovn§ 
skupina zistila, ģe ļeskĨm org§nom chĨba dostatok odbornosti a motiv§cie pre postihovanie 
spr§vnych aj trestnĨch deliktov skresŎovania ¼ļtovn²ctva.  

Hodnotitelia vġak vyjadrili nespokojnosŠ s nedostatkom primeranĨch programov 
Ăcomplianceñ, ktor® by sa zameriavali na rizik§ zahraniļn®ho podpl§canie medzi ļeskĨmi firmami, 
najmª vzhŎadom na to, ģe urļit® ļesk® firmy podnikaj¼ vo vysoko rizikovom prostred² a 
priemyselnĨch oblastiach. Je to o to viac znepokojuj¼ce vzhŎadom na skutoļnosŠ, ģe Ļesk§ 
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republika ned§vno zaviedla inġtit¼t zodpovednosti pr§vnickĨch os¹b a novĨ trestnĨ ļin zahraniļn®ho 
podpl§cania. Odpor¼ļaj¼  preto, aby Ļesk§ republika podnikla urĨchlen® kroky k presadeniu 
vzdel§vac²ch programov alebo opatren² zameranĨch najmª na prevenciu a odhaŎovanie ļinov 
zahraniļn®ho podpl§cania, prostredn²ctvom Praktickej pr²ruļky internĨch kontrol, etiky a programov 
compliance podŎa pr²lohy II protikorupļnĨch odpor¼ļan² z roku 2009 . 

 
2.8 DaŔov® opatrenia pre boj proti korupcii 

Ļesk§ republika v z§sade zdieŎa daŔov® inform§cie v r§mci doh¹d o dvojitom zdanen² a 
vĨmene daŔovĨch inform§ci², ktor® umoģŔuj¼ vĨmenu daŔovĨch inform§ci² iba na daŔov® ¼ļely.  V 
roku 2012 ļesk§ vl§da predloģila Parlamentu ĻR pr§vnu ¼pravu, ktor§ by umoģnila,  aby daŔov® 
inform§cie  a podklady v Ļeskej republike mohli byŠ pouģit® v ļlenskĨch ġt§toch EĐ na in® ¼ļely 
ako je spr§va a vym§hanie dan² v s¼lade s Nariaden²m EĐ ļ.2011/16 /EĐ. Ļesk§ republika 
podp²sala 26. okt·bra 2012 Dohovor o vz§jomnej administrat²vnej pomoci v daŔovĨch ot§zkach. 
Ļesk§ republika beģne nezahŘŔa voliteŎn® ustanovenia ļl§nku 26 Vzorov® daŔovej dohody OECD 
do svojich bilater§lnych zml¼v, hoci toto ustanovenie v niektorĨch pr²padoch pouģila na ģiadosŠ 
zmluvn®ho partnera. Ļesk§ republika objasŔuje, ģe tento ļl§nok nezaraŅuje do zml¼v tam, kde 
existuj¼ obavy, ģe inform§cie poskytnut® Ļeskou republikou in®mu ġt§tu by mohli byŠ n§sledne 
poskytnut® tretiemu ġt§tu na nepovolen® ¼ļely (napr. st²haniu z politickĨch d¹vodov). 

Nedostatoļn® ¼silie o zvĨġenie informovanosti s¼kromn®ho sektora o odpoļ²tateŎnosti 
¼platkov je znepokojuj¼ce a v ĻeskĨch firm§ch m¹ģe maŠ za n§sledok nepr²pustn® odļ²tanie 
¼platkov pre zahraniļnĨch verejnĨch ļiniteŎov z dan². T§to obava sa opiera o skutoļnosŠ, ģe ļesk² 
daŔov² kontrol·ri sa zjavne nevyznaj¼ v sp¹sobe, akĨm maj¼ zisŠovaŠ ¼platky, ktor® s¼ odpoļ²tan® 
ako z§konn® poplatky. Hoci hodnotitelia oceŔuj¼, ģe ļesk® org§ny poskytli daŔovĨm kontrol·rom 
pr²ruļku v elektronickej podobe, zjavne to pre zvyġovanie informovanosti a dostatoļnĨch vedomost² 
nestaļ². Hodnotitelia preto povaģuj¼ odpor¼ļanie 5 (a) z druhej f§zy za ļiastoļne nesplnen® a 
odpor¼ļaj¼, aby Ļesk§ republika zvyġovala informovanosŠ o odpoļ²tateŎnosŠou ¼platkov, najmª v 
s¼kromnom sektore. Odpor¼ļaj¼ tieģ, aby Ļesk§ republika vyġkolila daŔovĨch kontrol·rov v oblasti 
odhaŎovania platieb ¼platkov, vyd§vanĨch za n§klady uznateŎn® zo z§kona. V ot§zke zdieŎania 
inform§ci² hodnotitelia odpor¼ļaj¼, aby Ļesk§ republika zv§ģila zavedenie opļn®ho jazyka ļl§nku 
26 Modelov® zmluvy OECD o daniach do vġetkĨch bud¼cich bilater§lnych zml¼v o daniach, aj zo 
svojej vlastnej iniciat²vy, a nie iba na ģiadosŠ druhej zmluvnej strany.  
 
2.9 Medzin§rodn§ spolupr§ca 

Ļesk® ¼stredn® org§ny vyv²jaj¼ aktivitu pri ġkolen² a podpore ġt§tnych z§stupcov a sudcov   
v oblasti vz§jomnej pr§vnej pomoci. Odpor¼ļa sa vġak, aby Ļesk§ republika viedla ġtatistiky   o 
form§lnych ģiadostiach o vz§jomn¼ pr§vnu pomoc, ktor® boli doruļen®, odoslan® a zamietnut®, aby 
tak bolo moģn® presnejġie rozoznaŠ pomer tĨch ģiadost², ktor® sa tĨkaj¼ zahraniļn®ho podpl§cania. 
Hodnotitelia upozorŔuj¼, ģe ļesk® org§ny neboli schopn® poskytn¼Š ¼pln¼ vz§jomn¼ pr§vnu pomoc 
jednej zmluvnej strane Dohovoru v s¼vislosti s vyġetrovan²m zahraniļn®ho podpl§cania z d¹vodov 
n§rodnej bezpeļnosti. Hodnotitelia uzn§vaj¼, ģe z²skavanie ¼ļinnej vz§jomnej pr§vnej pomoci je 
horizont§lnou ot§zkou, ktor§ m§ vplyv na mnoho zmluvnĨch str§n Dohovoru proti podpl§caniu. S 
ohŎadom na chĨbaj¼ce ġtatistiky v Ļeskej republike a na obmedzen® mnoģstvo inform§ci² zo strany 
pr²sluġnĨch zmluvnĨch str§n Dohovoru ohŎadom efektivity reakci² Ļeskej republiky na ģiadosti o 
vz§jomn¼ pr§vnu pomoc vo vzŠahu k pr²padom zahraniļn®ho podpl§cania bolo Šaģk® primerane 
zhodnotiŠ tento bod. 

PokiaŎ ide o poskytovanie vz§jomnej pr§vnej pomoci ohŎadom spr§vnych a civilnĨch konan² 
proti pr§vnickĨm osob§m, ļl§nok 9 Dohovoru stanovuje, ģe kaģd§ zmluvn§ strana  "bude, v 
najvyġġom moģnom rozsahu podŎa jej pr§vneho poriadku a pr²sluġnĨch zml¼v a doh¹d, poskytovaŠ 
okamģit¼ a ¼ļinn¼ pr§vnu pomoc inej zmluvnej strane pre trestn® konanie v rozsahu danom tĨmto 
Dohovorom vedenej stranou proti pr§vnickej osobe." Ak by cudz² ġt§t mohol viesŠ proti pr§vnickej 
osobe iba civiln® alebo spr§vne konanie vo veci zahraniļn®ho podpl§cania, nemohla by Ļesk§ 
republika v takĨchto konaniach poskytn¼Š pr§vnu pomoc v plnom rozsahu. Hodnotitelia preto Ļeskej 
republike odpor¼ļaj¼, aby prijala primeran® kroky, ktorĨmi zabezpeļ², ģe ġirokĨ z§ber vz§jomnej 
pr§vnej pomoci, vr§tane prehliadok a zaistenia, vyhŎad§vanie a odļerpanie pr²jmov z trestnej 
ļinnosti, bude m¹cŠ poskytn¼Š u civilnĨch a spr§vnych konan² proti pr§vnickej osobe vo veci 
zahraniļn®ho podpl§cania cudziemu ġt§tu, ktor®ho pr§vny poriadok neprip¼ġŠa trestn¼ 
zodpovednosŠ pr§vnickĨch os¹b.  
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2.10 Povedomie verejnosti a oznamovanie zahraniļn®ho podpl§cania 

Povedomie o rizik§ch zahraniļn®ho podpl§cania a o Dohovore je v Ļeskej republike 
pomerne n²zke. Aj keŅ Ļesk§ republika podnikla niektor® protikorupļn® opatrenia vo verejnom 
sektore, mnoh® z nich boli zameran§ na potieranie tuzemsk®ho podpl§cania alebo korupcie ako 
celku. Zd§ sa, ģe t§to snaha bola prim§rne zameran§ na verejnĨ sektor. VeŎk® znepokojenie p¹sob² 
nedostatok informovanosti medzi ļeskĨmi podnikateŎmi a s¼kromnĨmi osobami a nedostatok 
vedomost², ako sa tĨmto rizik§m postaviŠ. 

Ļesk§ republika tieģ podnikla kroky ved¼ce k zvĨġeniu povedomia vo verejnom sektore. 
Ministerstvo zahraniļnĨch vec² rozoslalo inform§ciu ohŎadom oznamovania zahraniļn®ho 
podpl§cania vġetkĨm veŎvyslanectv§m a konzul§tom a rozġiruje svoj ġkoliaci program pre vġetkĨch 
ved¼cich misi², veŎvyslanectv§ch a konzul§tov o ot§zky tĨkaj¼ce sa korupcie. 
Urļit® ¼silie bolo vyvinut® aj na zvĨġenie informovanosti s¼kromn®ho sektora, avġak toto ¼silie je 
zameran® na korupciu vo vġeobecnom zmysle, alebo sa s¼stred² na tuzemsk® podpl§canie.  V 
rokoch 2011-2012 prijala ļesk§ vl§da Protikorupļn¼ strat®giu, vr§tane ġkolen² a vzdel§vania o 
prevencii korupcie vo verejnom sektore. V janu§ri 2013 prijala ļesk§ vl§da nov¼ Protikorupļn¼ 
strat®giu pre obdobie rokov 2013-2014: "Od korupcie k integrite". Opatrenia sa zameriavaj¼ na t®my 
ako integrita vo verejnom sektore, vyġetrovanie a st²hanie korupcie, a posilŔovanie protikorupļnĨch 
opatren² v s¼kromnom sektore.  

Eġte v r§mci druhej f§zy Pracovn§ skupina odporuļila Ļeskej republike, aby zv§ģila prijatie 
dodatoļnĨch opatren² na posilnenie ochrany oznamovateŎov, ktor§ by podnietila zamestnanca k 
oznamovaniu podozrivĨch pr²padov zahraniļn®ho podpl§cania, bez toho aby sa museli ob§vaŠ 
odvety.  

Neexistuje ģiadna pr§vna ¼prava, ktor§ by rieġila ochranu oznamovateŎov. In® pr§vne ¼pravy 
poskytuj¼ len obmedzen¼ ochranu za oznamovanie  ĻeskĨ Z§konn²k pr§ce prizn§va iba vġeobecn¼ 
ochranu pred nespravodlivĨm prepusten²m, ale nerieġi in® sp¹soby odvetnĨch opatren² proti 
zamestnancom, ktor² nahl§sia priestupok. PodŎa ļesk®ho z§konn²ka pr§ce m¹ģe totiģ 
zamestn§vateŎ okamģite prepustiŠ zamestnanca vġeobecne za "poruġenie povinnosti vyplĨvaj¼cich 
z pr§vnych predpisov". To by sa zrejme dalo ch§paŠ tak, ģe zamestn§vatelia m¹ģu prepustiŠ 
zamestnanca za ozn§menie, uroben® na pol²cii, pretoģe tak®to hl§senie by bolo poruġen²m z§sad 
zachovania mlļanlivosti. ChĨbaj¼ca ochrana oznamovateŎov je obzvl§ġŠ znepokojuj¼ca, vzhŎadom  
k tomu, ģe neozn§menie vierohodn®ho povedomia o trestnĨch ļinoch je samo o sebe trestnĨm 
ļinom. Ļesk® ġt§tne org§ny v s¼ļasnosti sk¼maj¼, ako zdokonaliŠ ochranu oznamovateŎov. V roku 
2012 Ļesk§ republika zriadila pracovn¼ skupinu pre posilnenie ochrany oznamovateŎov, ktor§ 
spracovala analĨzu regulaļn®ho dopadu na ochranu oznamovateŎov. AnalĨza regulaļnĨch vplyvov, 
ktor§ bola predloģen§ vl§de, navrhovala n§vrh ġtyroch legislat²vnych predpisov (antidiskriminaļn®ho 
z§kona, Obļianskeho s¼dneho poriadku, z§kona o vojakoch z povolania a z§kona o ozbrojenĨch 
sil§ch), ktor® by zabezpeļili dodatoļn¼ ochranu prostredn²ctvom antidiskriminaļnĨch princ²pov, sk¹r 
neģ osobitnou pr§vnou ¼pravou ochrany oznamovateŎov. Terajġ² n§vrh by d¹kazn® bremeno 
presunul na zamestn§vateŎa, ktorĨ sa dopustil odvetn®ho ļinu   v snahe dok§zaŠ, ģe ļin 
zamestnanca sa netĨkal oznamovania. 
 
2.11 Verejn§ podpora 

Pokrok nastal v novej pr§vnej ¼prave o verejnom obstar§van², ktor§ stanovuje ako "z§kladnĨ 
kvalifikaļnĨ predpoklad "pre z²skanie verejnej z§kazky to, ģe ģiadateŎ nebol ods¼denĨ za 
podpl§canie.  ńalej ide o rozhodnutie Ļeskej republiky zefekt²vniŠ proces v r§mci zahraniļnej 
rozvojovej spolupr§ce prostredn²ctvom z§kona ļ.51/2010 Sb. A tieģ ¼silie o systematickejġie 
uplatnenie prevencie podpl§cania ako s¼ļasti poļas verejn®ho obstar§vania. Kladne je hodnoten® 
¼silie, ktor® Ministerstvo zahraniļnĨch vec² ĻR a Ļesk§ rozvojov§ agent¼ra vynakladaj¼ na 
zvyġovanie povedomia obchodnĨch spoloļnost² a mimovl§dnych organiz§ci² usporad¼van²m 
semin§rov v rozmedz² jedn®ho alebo pol roka , ako aj vkladan²m odkazov na Dohovor proti 
podpl§caniu zahraniļnĨch verejnĨch ļiniteŎov do vġetkĨch podkladov zahraniļnej rozvojovej 
spolupr§ce. PokiaŎ ide o vyl¼ļenie firiem ods¼denĨch za podpl§canie verejnĨch subvenci² (verejn® 
obstar§vanie, exportn® ¼very), chĨba systematickĨ postup, ktorĨ by umoģnil vġetkĨm ¼radom 
nahliadnuŠ do centr§lnej datab§zy ods¼denĨch. Preto sa odpor¼ļa, aby Ļesk§ republika zv§ģila 
zavedenie systematick®ho postupu, ktorĨ by poskytol pr²stup k inform§ci§m o spoloļnostiach, ktor® 
boli ods¼den® za korupciu, napr²klad formou n§rodn®ho registra vyl¼ļenĨch spoloļnost², tak aby sa 
ġt§tnym ¼radom pri uzatv§ran² verejnĨch z§kaziek uŎahļilo vyl¼ļenie tĨch podnikateŎskĨch 
subjektov, ktor® boli ods¼den® za podpl§canie zahraniļnĨch verejnĨch ļiniteŎov . 
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3 ODPORĐĻANIA A T£MY PRE ńALĠIE SLEDOVANIE PRACOVNOU SKUPINOU 

 
3.1 Odpor¼ļania pracovnej skupiny 

Odpor¼ļania na zabezpeļenie efekt²vnosti vyġetrovania, st²hania a trestania zahraniļn®ho 
podpl§cania. 

Å  s ohŎadom na trestnĨ ļin podpl§cania zahraniļn®ho verejn®ho ļiniteŎa, Pracovn§ skupina 
odpor¼ļa, aby Ļesk§ republika zabezpeļila, ģe v pr²pade, kedy bude znovu zavedenĨ inġtit¼t 
¼ļinnej Ŏ¼tosti, nebude tento aplikovateŎnĨ na pr²pady zahraniļn®ho podpl§cania a Pracovn§ 
skupina bude informovan§ o Ņalġom vĨvoji vo veci.  

Å s ohŎadom na vyġetrovanie a st²hanie zahraniļn®ho podpl§cania, Pracovn§ skupina 
odpor¼ļa, aby Ļesk§ republika:  

Å  neustala v rozv²jan² proakt²vneho pr²stupu smerom k prebiehaj¼cim pr²padom vyġetrovania 
zahraniļn®ho podpl§cania, rovnako ako v pr²pade akĨchkoŎvek podozren², ktor® sa m¹ģu objaviŠ, 

Å  prijala kroky, ktor® poved¼ k posilneniu aktivity pri odhaŎovan² zahraniļn®ho podpl§cania, 
zvl§ġŠ potom za ¼ļasti zainteresovanĨch str§n v r§mci org§nov zameranĨch na boj proti praniu 
ġpinavĨch peŔaz² (legaliz§cii vĨnosov), povolaniam venuj¼cim sa ¼ļtovn²ctvu, auditu a daniam a 
s¼kromn®mu podnikaniu, 

Å  poskytla ġkolenie pre prokur§torov tak, aby mali dostatoļn® znalosti potrebn® pre 
hodnotenie existuj¼cich Ăcomplianceñ programov pr§vnickĨch os¹b so zreteŎom na z§konnĨ odkaz 
na opatrenia "ktor® po nich moģno spravodlivo poģadovaŠ", tak ako je uveden® v legislat²ve o 
zodpovednosti pr§vnickĨch os¹b, 

Å  nadviazala na ¼spechy pri zvyġovan² mnoģstva zaistenĨch vĨnosov z trestnej ļinnosti a 
vyuģila z²skan® sk¼senosti v pr²padoch zahraniļn®ho podpl§cania tam, kde to bude vhodn®. 

Å  s odkazom na ¼vahy podliehaj¼ce reģimu ļl§nku 5 Dohovoru, Pracovn§ skupina odpor¼ļa , 
aby Ļesk§ republika prijala opatrenia, ktor® poved¼ k zabezpeļeniu vyġġej nez§vislosti 
prokur§torov tak, aby ¼vahy zak§zan® v ļl§nku 5 Dohovoru neboli nikdy poļas rozhodovania o 
veciach vo vyġetrovan² a st²han² umoģnen® v pr²padoch zahraniļn®ho podpl§cania, vr§tane 
pr²padov, keŅ boli v ġpecifickĨch pr²padoch vydan® inġtrukcie vo veci, 

Å  s odkazom na vz§jomn® poskytovanie pr§vnej pomoci v pr²padoch nadn§rodnej korupcie, 
Pracovn§ skupina odpor¼ļa, aby Ļesk§ republika viedla ġtatistiky o poļtoch form§lne prijatĨch a 
odoslanĨch ģiadost² o vz§jomn¼ pr§vnu pomoc, vr§tane ġpecifik§cie trestnĨch ļinov, na z§klade 
ktorĨch sa ģiadosŠ doruļila ļi bola odoslan§, a o vĨsledku a ļase potrebnom na vybavenie ģiadost². 

Å  s odkazom na tresty uloģen® v pr²padoch nadn§rodn®ho podpl§cania, Pracovn§ skupina 
odpor¼ļa, aby Ļesk§ republika: 

Å  so zreteŎom na dohody o vine a treste, zverejnila, tam kde to bude vhodn® a v s¼lade s 
pr²sluġnĨmi vn¼troġt§tnymi pravidlami, ļo najviac inform§ci², vr§tane d¹vodov preļo vo veci bolo 
vhodn® uzavrieŠ dohodu, fyzick® a pr§vnick® osoby prij²maj¼ce vinu, dohodnut® tresty  a podmienky 
dohody, 

Å  pokraļovala v zbere ġtatist²k o trestoch uloģenĨch za pr²pady podpl§cania, vr§tane 
pr²padov uzatvorenĨch doh¹d o vine a treste, tak aby pracovn§ skupina mohla zhodnotiŠ, ļi 
ukladan® tresty za zahraniļn® podpl§canie s¼ ¼ļinn®, primeran® a odradzuj¼ce. 

Odpor¼ļania zaisŠuj¼ce ¼ļinn® predch§dzanie a odhaŎovanie zahraniļn®ho podpl§cania 
 

Å  s odkazom na pranie peŔaz², Pracovn§ skupina odpor¼ļa, aby Ļesk§ republika: 
Å  poskytla lepġie odborn® vedenie povinnĨm entit§m, napr²klad vĨvojom aktu§lnych typol·gi² 

o pran² peŔaz², kedy je zahraniļn® podpl§canie zdrojovĨm trestnĨm ļinom, a poskytnut²m ġkolenia 
ohŎadom politicky vĨznamnĨch os¹b, 

Å  prijala zodpovedaj¼ce opatrenia k efekt²vnejġiemu presadzovaniu trestn®ho ļinu prania 
ġpinavĨch peŔaz² (legaliz§cia pr²jmov z trestnej ļinnosti) v s¼vislosti so zahraniļnĨm podpl§can²m, 

Å  s odkazom na poģiadavky kladen® na ¼ļtovn²ctvo, externĨ audit a Ăcomplianceñ 
pr§vnickĨch os¹b, Pracovn§ skupina odpor¼ļa, aby Ļesk§ republika: 

 
Å zabezpeļila, ģe trestn® a spr§vne sankcie za skresŎovanie ¼ļtovn²ctva v s¼vislosti s 

pr²padmi zahraniļn®ho podpl§cania bud¼ ¼ļinn®, primeran® a odradzuj¼ce, zahrŔuj¼ce tkzv. 
pr§zdne spoloļnosti, 

Å plne vyuģila siete ġpecialistov na finanļn® ġetrenie pri efekt²vnom presadzovan² trestnĨch 
ļinov skresŎovania ¼ļtovn²ctva v s¼vislosti s pr²padmi podpl§cania,  
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Å zvĨġila povedomie o trestnom ļine zahraniļn®ho podpl§cania medzi z§stupcami ¼ļtovnĨch 
profesi² a auditu, vr§tane poskytnutia ġkolen² o odhaŎovan² n§znakov podozriv®ho spr§vania pri 
rokovan² v pr²padoch zahraniļn®ho podpl§cania, a objasnen² oznamovac²ch povinnost² medzi 
ļeskĨmi aud²tormi  najmª vo vzŠahu k org§nom ļinnĨm v trestnom konan², 

Å prijala naliehav® opatrenia na podporu internĨch kontrolnĨch mechanizmov, etiky a 
Ăcomplianceñ programov alebo inĨch opatren² na prevenciu a odhaŎovanie zahraniļn®ho 
podpl§cania  ber¼c do ¼vahy Good Practice Guidance on Internalcontrol, Ethics and Compliance. 

Å  s odkazom na opatrenia v daŔovej oblasti, Pracovn§ skupina odpor¼ļa, aby Ļesk§ 
republika: 
 

Å  zvĨġila snahu o zvĨġenie povedomia o zahraniļnom podpl§can² a z§kaze odpoļtu ¼platkov 
medzi daŔovou spr§vou a s¼kromnĨm sektorom, 

Å  poskytla dodatoļn® ġkolenie ¼radn²kom daŔovej spr§vy (kontrol·rom) zameran® na 
odhaŎovanie ¼platkov vykazovanĨch v daŔovĨch priznaniach ako pr²pustn® leg§lne vĨdavky, 

Å  s odkazom na zvyġovanie povedomia, Pracovn§ skupina odpor¼ļa, aby Ļesk§ republika: 
 

Å  prijala naliehav® opatrenia za ¼ļelom zvĨġenia povedomia a poskytla ġkolenie ļeskĨm 
verejnĨm ļiniteŎom (¼radnĨm osob§m) zameran® na trestnĨ ļin zahraniļn®ho podpl§cania a ich 
¼lohu pri komunik§cii so s¼kromnĨm sektorom (podnikateŎmi), zvl§ġŠ v pr²pade inġtit¼ci², ktor® s¼ 
pre komunik§ciu s podnikateŎmi vo vhodnom postaven² ako napr²klad Ministerstvo zahraniļnĨch 
vec², Ministerstvo priemyslu a obchodu a ļesk® ¼rady (agent¼ry zameran® na podporu podnikania),  

Å  prijala, v s¼ļinnosti s podnikateŎskĨmi asoci§ciami tam, kde to bude vhodn®, 
bezprostrednejġie opatrenia za ¼ļelom zvĨġenia povedomia o trestnom ļine zahraniļn®ho 
podpl§cania medzi ļeskĨmi podnikateŎmi p¹sobiacimi v zahraniļ², tieģ so zameran²m na mal® a 
stredn® podniky, 

Å  s odkazom na ohlasovanie zahraniļn®ho podpl§canie, Pracovn§ skupina odpor¼ļa, aby 
Ļesk§ republika bez odkladu pokroļila so z§merom prijaŠ tak® vhodn® opatrenia, ktor® poved¼ k 
ochrane pred diskriminaļnĨm a k§rnym konan²m proti zamestnancom verejn®ho a s¼kromn®ho 
sektora, ktor² v dobrej viere a na z§klade primeranĨch d¹vodov ozn§mili podozrenie zo 
zahraniļn®ho podpl§cania zodpovednĨm org§nom, 

Å  s odkazom na poskytovanie verejnej podpory, Pracovn§ skupina odpor¼ļa, aby Ļesk§ 
republika zv§ģila prijatie systematick®ho pr²stupu umoģŔuj¼ceho verejnĨm agent¼ram jednoduchĨ 
pr²stup k inform§ci§m tĨkaj¼cich sa spoloļnost², ktorĨm boli uloģen® tresty za zahraniļn® 
podpl§canie, napr²klad cez zriadenie n§rodn®ho registra spoloļnost² so z§kazom ¼ļasti na 
verejnom obstar§van². 
 
3.2  Oblasti, ktor® bude pracovn§ skupina naŅalej sledovaŠ 

Pracovn§ skupina bude naŅalej sledovaŠ nasleduj¼ce oblasti na z§klade toho, ako sa bude 
vyv²jaŠ judikat¼ra a prax : 

Å  uplatŔovanie ustanoven², ktor® poģaduj¼, aby podpl§canie bolo sp§chan® v s¼vislosti 
s "funkciou" ¼radnej osoby, a v s¼vislosti s "obstar§van²m veci vġeobecn®ho z§ujmu", 

Å uplatŔovanie Ăļesk®hoñ trestn®ho ļinu zahraniļn®ho podpl§cania tak, aby p§chatelia, ktor² 
podpl§caj¼ cez prostredn²kov boli zodpovedn² za p§chanie tejto trestnej ļinnosti, 

Å ļi sa ļesk® org§ny nespoliehaj¼ na trestnĨ ļin nepriameho ¼platk§rstva za ¼ļelom vyhn¼Š 
sa Šaģkostiam pri dokazovan² trestn®ho ļinu podpl§cania a s¼visiaci vplyv takejto praxe na 
vym§hanie pri trestnom ļine zahraniļn®ho podpl§cania, 

Å ļi n§vrh na znovu zavedenie ¼ļinnej Ŏ¼tosti zaist², ģe ¼ļinn§ Ŏ¼tosŠ sa nebude vzŠahovaŠ na 
pr²pady zahraniļn®ho podpl§cania, 

 
Å uplatŔovanie zodpovednosti pr§vnickĨch os¹b, zvl§ġŠ uplatŔovanie z§kona na vġetky typy 

pr§vnickĨch os¹b, vr§tane ġt§tom vlastnenĨch a ġt§tom kontrolovanĨch ent²t; vĨklad konanie 
zamestnancov "pri plnen² pracovnĨch ¼loh", ġtandard "spravodlivo poģadovanĨch opatren²", kedy 
mus² byŠ preuk§zan®, ģe nebola vykonan§ obvinenou pr§vnickou osobou; zodpovednosŠ 
pr§vnickĨch os¹b za ļiny sp§chan® spriaznenĨmi pr§vnickĨmi osobami; vplyv ¼ļinnej Ŏ¼tosti na 
zodpovednosŠ pr§vnickĨch os¹b v pr²pade, ģe t§to bude znovu zaveden§, 

Å  ukladania trestov v praxi a uplatŔovan² zabezpeļovac²ch mechanizmov v prebiehaj¼cich a 
bud¼cich pr²padoch zahraniļn®ho podpl§cania a zabezpeļenia ,ģe tieto opatrenia s¼ ¼ļinne 
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uplatŔovan®, primeran® a maj¼ odstraġuj¼ci ¼ļinok, vr§tane pr§vnickĨch os¹b, ktor® "vykon§vaj¼ 
ļinnosŠ maj¼cu strategickĨ alebo Šaģko nahraditeŎnĨ vĨznam na n§rodn® hospod§rstvo", 

Å  vyuģitie doh¹d o vine a treste v pr²padoch zahraniļn®ho podpl§cania, 
Å  ļi Ļesk§ republika je schopn§ plne poskytn¼Š vz§jomn¼ pr§vnu pomoc vo veciach 

zahraniļn®ho podpl§cania; a trestn®ho ļinu prania ġpinavĨch peŔaz² (legaliz§cia pr²jmov z trestnej 
ļinnosti), kedy zahraniļn® podpl§canie je zdrojovĨm trestnĨm ļinom. 

 
 

4  ZĆVER 

Pracovn§ skupina OECD pre podpl§canie zahraniļnĨch verejnĨch ļiniteŎov  v 
medzin§rodnĨch obchodnĨch transakci§ch (WGB) je veŎmi nespokojn§ s tĨm, ģe v Slovenskej 
republike nie je prijat§ legislat²va upravuj¼ca trestnopr§vnu zodpovednosŠ pr§vnickĨch os¹b.   
P²somnĨ n§vrh nov®ho z§kona uģ  je pripravenĨ. Urļite je podnetom aj hodnotenie ļeskej 
legislat²vy, ktor® sa uskutoļnilo na WGB v marci 2013. Legislat²vna ¼prava tejto problematiky naġich 
susedov by mala byŠ pre Slovensk¼ republiku inġpiruj¼ca. CieŎom Slovenskej republiky je pripraviŠ 
z§kon, ktorĨ ustanov² takzvan¼ prav¼ trestn¼ zodpovednosŠ pr§vnickĨch os¹b. To znamen§ priame 
trestn® st²hanie pr§vnickej osoby bez ohŎadu na dok§zanie viny konkr®tnej fyzickej osoby. P¹jde 
napr²klad o finanļn® sankcie, z§kaz uch§dzaŠ sa o verejn® z§kazky alebo aj likvid§cia obchodnej 
spoloļnosti. 
 
T§to pr§ca bola podporovan§ Agent¼rou na podporu vĨskumu a vĨvoja na z§klade zmluvy 
ļ. APVV-0620-11. 
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Abstract: In Polish law, the principles of criminal liability of collective entities are contained mainly in 

the Act on liability of collective entities for acts prohibited under penalty of the 28 October 2002. The 
Act considers legal entities and other organizational entities without legal personality (with the 
exception of the State Treasury and local government units) as collective entities capable to bear 
criminal responsibility. Collective entities may also be subject to the repayment of financial benefit 
derived from the offense to the State Treasury under the provisions of the article 52 of the Penal 
Code and the article 416 of the Code of Criminal Procedure (CCP). The offenses against business 
transactions and against the circulation of money and securities are of particular importance as far 
as the liability of collective entities is concerned. 
 
Key words: collective entities, legal entities, criminal liability 

 
 
1 INTRODUCTION 

The liability of repressive nature of collective entities which is the criminal liability in a broad 
sense appeared in the Polish legal system with the entry into force of the Act of 28 October 2002 on 
the liability of collective entities for acts prohibited under penalty (Journal of Laws of 2012, item 768, 
769 and 1193), hereinafter referred to as the Act. Some elements of this type of liability existed in 
Poland much earlier. It should be noted the liability of legal persons under the Act of 13 July 1939 on 
the cartel agreements, the auxiliary liability of legal persons in the fiscal criminal law and the 
possibility of obligation of legal person to return acquired material benefit to the State Treasury. 
Despite the lack of a uniform position in the Polish doctrine as to the nature of the liability of the 
collective entities, its repressive character should be accepted. 

The collective entity in criminal proceedings can be found in the two roles. In the general 
process against an individual who is accused of crime it may attend as so-called quasi-party, that is 
to say a non-party with certain powers of the party given to it by the Act. If the criminal proceedings 
are finally concluded resulting in the recognition of a crime by a natural person, a special 
proceedings codified in the Act may be initiated in which the collective entity acts an analogous role 
to the accused in criminal trial. 

The collective entity may also be liable under Article 52 of the Penal Code, which provides 
that in the event of conviction for an offence which brought material benefits to a natural or legal 
person or an organisational unit not possessing the status of a legal person, and committed by a 
perpetrator who acted on its behalf or in its interest, the court shall obligate the entity which acquired 
the material benefit, to return it in whole or in part to the benefit of the State Treasury; this shall not 
affect the material benefit subject to return to another entity. The perpetrators of such crimes are 
usually natural persons acting for and in behalf of a natural person, legal person or an organizational 
unit without legal personality (for example: employee, partner, agent, business manager, property 
manager, member of the board of the company, the company's liquidator, official receiver in 
bankruptcy). The form of authorization to act can be anything (for example: employment contract, 
order, power of attorney, a legal provision, the judgment of the court). The provision of Article 52 
also covers situations where the offender did not act on behalf of or under the authority of one of the 
subject, but the entity as a result of his business achieved undue benefit

1
. 

There is divergence as to the nature of accountability on the basis of Article 52 of Penal 
Code in the doctrine. It is pointed out that Article 52 is the first step towards some kind of criminal 
reaction against an individual, legal person or an organizational unit without legal personality for 

                                                           
1
 MAREK, A.  Kodeks karny. Komentarz, art. 52, t. 4. 
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activities of a natural person who acts on behalf of or in support of the entity
2
. The liability is apart 

from the offender, and not "instead of him" because ruling on the return of financial benefit is as a 
rule independent of whether and which financial obligations were imposed on the offender, as far as 
two different entities are concerned

3
. Sometimes the entity obliged under Article 52 is called quasi-

accused. It is not certainly the accused, because it does not bear criminal responsibility, but only 
civil liability in tort committed by another person

4
. This measure is of restitution nature, because its 

purpose is to deprive these entities of benefits from criminal activity and to return benefits to the 
State Treasury or other authorized entities. The aplication of this measure is not dependent on the 
circumstances connected with the knowledge and the will of both the perpetrator and obliged entity

5
. 

On the other hand, the obligation to return the benefits to the State Treasury is of non-compensation 
nature since it not only concerns the situation when the State Treasury is the aggrieved party

6
. It is 

not also a punitive measure in the strict sense, because it is not directed against the perpetrator, but 
against another person who achieved undue benefit from this crime

7
. In addition, the obligation on 

the basis of Article 52 of the Penal Code does not fall into the catalogue of punitive measures 
referred to in Article 39 of the Penal Code

8
. Nonetheless, it bears some resemblance to the 

forfeiture of items because of the way of ruling of the obligation referred to in Article 52 of the Penal 
Code that is to say by a decision of a court in connection with the conviction the offender for an 
offense that would benefit the entity indicated in Article 52 of the Penal Code and because of the 
relationship which links the offender with an entity which has obtained a financial benefit unduly

9
. 

 
2 SUBSTANTIVE GROUNDS DETERMINING THE LIABILITY OF COLLECTIVE 

ENTITIES 

The law on liability of collective entities for acts prohibited under penalty (Article 2) as 
collective entities consider the following entities: 
- legal persons (such as associations, foundations, political parties, trade unions, public companies), 
- organizational units without legal personality, which separate provisions confer legal capacity 
upon, except for the State Treasury, local government units and their compounds (such as general 
partnerships, limited partnerships, limited joint-stock partnership), 
- commercial companies with equity participation of the State Treasury, local government units and 
their compounds, 
- companies in organization, 
- entities in liquidation, 
- entrepreneurs other than natural persons, 
- foreign organisational entities. 

The Act introduces a number of substantive grounds, the fulfillment of which determines the 
liability of collective entities. First of all, collective entities are subject to liability if the offense is listed 
in the comprehensive list contained in Article 16 of the Act. It is about offenses provided for in 
selected articles of the Penal Code and other acts as the offenses: 
1) against economic relations provided for in the Penal Code, the Act of 22 May 2003 on insurance 
activities, the Act of 29 June 1995 on the bonds, the Act of 29 August 1997 ï the Banking Law, the 
Act of 30 June 2000 r ï the Industrial Property Law, the Act of 15 September 2000 - the Code of 
Commercial Companies, the Act of 29 November 2000 on foreign trade in goods, technologies and 
services of strategic significance for the security of the state and for keeping international peace and 
security, and on amendments to selected laws, the Act of 22 June 2001 pursuing business activities 
in the area of manufacturing and trading in explosives, arms, ammunition, and products and 
technologies designated for military or police purposes, 

                                                           
2
 BOGDAN, G. and others. Kodeks karny. CzňŜĺ og·lna. Komentarz. Tom I. Komentarz do art. 1-

116 k.k., t. 4. 
3
 GIEZEK, J. and others. Kodeks karny. CzňŜĺ og·lna. Komentarz, t. 5. 

4
 GOSTYőSKI, Z. and others. Kodeks postňpowania karnego. Komentarz. Tom II, t. 7. 

5
 GIEZEK, J. and others. Kodeks karny. CzňŜĺ og·lna. Komentarz, t. 3 

6
 BUCHAĞA, K., ZOLL, A. Kodeks karny. CzňŜĺ og·lna. Komentarz. Tom I, t. 3. 

7
 MAREK, A.  Kodeks karny. Komentarz, art. 52, t. 4. 

8
 BOGDAN, G. and others. Kodeks karny. CzňŜĺ og·lna. Komentarz. Tom I. Komentarz do art. 1-

116 k.k., t. 5. 
9
 BUCHAĞA, K., ZOLL, A. Kodeks karny. CzňŜĺ og·lna. Komentarz. Tom I, t. 1 
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2) against money and securities trading provided for in the Penal Code, the Act of 29 July 2005 ï 
the Law of Public Trading in Securities, the Act of 29 August 1997 on mortgage bonds and 
mortgage banks, the Act of 29 July 2005 on public offering, conditions governing the introduction 
financial instruments to organized trading system and on public companies, 
3) of bribery and paid patronage provided for in the Penal Code, the Act of 27 August 2004 on 
health care services financed from public funds, the Act of 25 June 2010 on the sport, 
4) against data protection provided for in the Penal Code, 
5) against reliability of documents provided for in the Penal Code, 
6) against property provided for in the Penal Code, 
7) against sexual freedom and good morals provided for in the Penal Code, 
8) against the environment provided for in the Penal Code, the Act of 25 February 2011 on chemical 
substances and mixtures thereof, the Act of 22 June 2001 on genetically modified organisms, the 
Act of 14 March 1985 on the State Sanitary Inspection, the Act of 16 April 2004 on the protection of 
nature, the Act of 20 April 2004 on substances that deplete the ozone layer, the Act of 16 March 
1995 on the prevention of pollution from ships, 
9) against humanity, against freedom and public order, against the family and the care provided for 
in the Penal Code, 
10) consisting in an act of unfair competition referred to in the Act of 16 April 1993 on combating 
unfair competition, 
11) against intellectual property referred to in the Act of 4 February 1994 on copyright and related 
titles, 
12) of terrorist character and referred to in Articles 165a and 255a of the Penal Code, 
13) referred to in the Act of 29 July 2005 on counteracting drug addiction, 
14) referred to in the Act of 6 September 2001 - pharmaceutical law, 
15) referred to in Article 58 of the Act of 20 March 2009 on the safety of public events, 
16) referred to in the Act of 9 April 2010 on the provision of business information and the exchange 
of economic data, 
17) referred to in the Act of 15 June 2012 on the effects of entrusting of work to foreigners residing 
illegally on the territory Poland, 
18) certain fiscal offenses against tax obligations and accounting for grants or subsidies, against 
customs duties and rules of foreign trade in goods and services, against foreign exchange turnover, 
against the organization of gambling referred to in the Fiscal Penal Code. 

So that the collective entity is subject to liability for the prohibited act, an offense listed in 
Article 16 must have been committed by a natural person who (Article 3): 
1) acts in the name or on behalf of the collective entity under the authority or duty to represent it, 
makes decisions in its name, or exercise internal control, or whenever such person abuses the 
authority or neglects the duty, 
2) is allowed to act as the result of abuse of the authority or neglect of the duty by the person 
referred to in point 1 above, 
3) acts in the name or on behalf of the collective entity on consent or at the knowledge of the person 
referred to in point 1, 
4) is an entrepreneur, who directly cooperates with the collective entity in achieving the legally 
permissible aim. 

The liability of the collective entity arises when these behaviours have brought or could bring 
the benefit for the collective entity, even if non-pecuniary. 

The collective entity shall be liable if the offense occurred because of (Article 5): 
1) at least a lack of due diligence in the selection of a natural person who has committed an offense, 
or at least a lack of adequate supervision of a natural person by the authority or the representative 
of the collective entity 
2 ) the organization of the activity of the collective entity, which did not provide avoidance of the 
offense, while it could be provided by the exercise of due diligence required under the 
circumstances by the authority or the representative of the collective entity. 

Another condition of the liability of the collective entity is confirmation in the final judgment 
that a natural person referred to in Article 3 commited the offense. The following final judgements 
should be pronounced: conviction, conditional discontinuation of criminal proceedings, permission 
for voluntary submission to the criminal liability, unconditional discontinuation of criminal 
proceedings because of the circumstances excluding punishing of the offender (Article 4 of the Act). 
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The sanctions that the court shall or may rule against a collective entity are set out in Art. 7, 8 
and 9 of the Act. These are: 
1) a fine of between 1000 to 5 000 000 PLN but not more than 3% of the revenue earned in the 
financial year when the offense was committed; 
2) mandatory forfeiture of: 

a) the objects coming, even indirectly, from the prohibited act, or the objects used or 
designated for use as the tools of perpetrating the prohibited act, 
b) the financial benefit derived, even indirectly, from the prohibited act, 
c) equivalent items or financial benefit derived even indirectly from the prohibited act; 

3) optionally, for the period from 1 year to 5 years, the ban: 
a) on promoting or advertising the business activities, the products, the services, 
b) on the use of grants, subsidies or other forms of support from public funds, 
c) on the access to the measures referred to in Article 5 item 3 points 1 and 4 of the Act of 
27 August 2009 on the public finance, 
d) on the use of the aid provided by the international organisations Poland holds 
membership in, 
e) on applying for public contracts; 

4) optionally public pronouncement of the ruling. 
The amount of the fine, the imposition of a specific ban or public pronouncement of the ruling 

are determined in particular by (Article 10): 
1) the significance of the irregularities in the selection or supervision on the natural person who has 
commited an offense, 
2) the size of the benefit obtained or possible to obtain by the collective entity, 
3) the financial position of the collective entity, 
4) the social consequences of punishment, 
5) the effect of punishment on the futher operation of the collective entity. 
 
3 THE PARTICIPATION OF COLLECTIVE ENTITY IN CRIMINAL PROCEEDINGS 

AGAINST NATURAL PERSON 

Before the proceedings against the collective entity is initiated, it may participate through its 
representative in criminal proceedings or proceedings for fiscal offense against the accused for an 
offense for which a collective entity may be held liable for in the future. The collective entity is not a 
party of such proceedings, however it can be described as quasi-party, because of certain rights it 

possess. If such an entity will be established in the preparatory proceedings, the authority 
conducting the trial must immediately inform it of its powers and duties. The same obligation rests 
on the court, when the corporate entity will be determined in judicial proceedings in the first instance 
before the closure of the judicial proceedings. The representative of the collective entity can be filed 
in the proceeding before the court no later than before the closure of the judicial proceedings, if 
there is reasonable suspicion that an offense has brought or could bring the benefit for the collective 
entity, even if non-pecuniary. Application for participation of the representative of the collective entity 
shall be in writing. The representative of the collective entity can not be a person who was charged 
with a criminal offense in respect of which the collective entity may be liable. 

Collective entity whose representative is involved in court proceedings, shall be entitled to: 
- examine the files, 
- submit evidence motions, 
- be informed about hearing on a par with the parties and subject of art. 416 CCP, 
- question during examinations of witnesses and other persons, 
- present oral arguments in the phase of closing arguments (before the defence counsel), 
- refuse to testify as a witness, 
- request the statement of reasons to be prepared in writing and served, 
- file apellate measures (appeals and appeals against decisions), 
- have the free assistance of an interpreter in so far as such law the accused uses, 
- appoint a representative. 

The representative of the collective entity must appear on every call in criminal proceedings 
and to notify the authority conducting the trial of any change in his place of residence or stay for 
more than 7 days. In case of unjustified absence of the representative the detension and 
compulsory bringing him may be ordered, to which he is entitled to appeal. As a result of the 
amendment made by the Act of 27 September 2013 amending the Act ï the Code of Criminal 
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Procedure and other laws, from 1 July 2015 the collective entity will also have the right - and the 
obligation if the president of the court or the court so decides ï to attend the session of the court on 
conditional discontinuance of the proceedings, on the conviction of the accused without a hearing, 
and on the conviction of the accused without evidence proceedings, as well as the right to 
participate in activities outside the courtroom conducted by a judge assigned from the panel or by a 
requested court. 
 
4 CRIMINAL PROCEEDINGS AGAINST COLLECTIVE ENTITIES 

The proceedings on the liability of collective entities takes place using the provisions of the 
CCP, respectively with the modifications provided for in the Act on liability of collective entities for 
acts prohibited under penalty, and excluding the provisions of the CCP on private prosecution, civil 
plaintiff, social representative, preparatory proceedings, particular proceedings and the criminal 
proceedings in the cases subject to the jurisdiction of military courts (Article 22). 

The main deviations from the rules of ordinary mode of criminal procedure include: 
- the burden of proof on the person who reported evidence (Article 24 of the Act), 
- the dependence of res judicata or lis pendens only on an offense for which a collective entity was 
held or is to be held liable for (Article 36 item 2), 
- reduction of criminal proceedings only to the judicial stage (no investigation as with any other 
particular proceedings - the proceedings in the cases on private charge), 
- differences in jurisdiction of the court (Articles 24 and 25), 
- the possibility of securing on property of the collective entity the future judgment of fine or forfeiture 
even before the initiation of proceedings against the collective entity (Article 26), 
- from 1 July 2015 the possibility of use a new preventive measure which is unknown to CCP ï 
prohibition the merger, division or transformation of a collective entity at the time of the proceedings 
against it, as well as the prohibition to dispose of its property without the consent of the court (Article 
26a, which will come into force until 1 June 2015). 

The collective entity is represented by natural person being a part of the authority entitled to 
represent the entity, and may not be a person who has previously committed a criminal offense 
underlying the liability of collective entity. The collective entity has the right to appoint a lawyer. A 
person acting on behalf of a collective entity, like the accused in a common criminal trial, has the 
right to answer questions, to refuse to answer or refuse to answer the questions without giving 
reasons, and the right to provide explanations for any evidence conducted at the hearing. 

In the course of the proceedings on the liability of collective entities the significant 
modifications justified by the special nature of the proceedings may be indicated. The procedure is 
initiated by the motion of prosecutor or victim that is the equivalent of the indictment in common 
criminal proceedings. In cases where the liability of the collective entity is based on an act of unfair 
competition, the motion may be filed by the President of the Office for Competition and Consumer 
Protection (Article 27). The motion of the victim should be prepared and signed by a lawyer (Article 
28). If the motions in the same case were filed by the prosecutor and the victim simultaneously, the 
motion of the prosecutor should be heard and the court shall let the victim to participate alongside 
the prosecutor, unless the interests of justice oppose. If, however, the prosecutor files his motion 
after the commencement of judicial trial due to a prior motion of the victim, the prosecutor's motion 
shall be left unheard

10
. If the motions were filed by the prosecutor and the President of the Office of 

Competition and Consumer Protection simultaneously, the principle of priority should be applied due 
to the lack of any guidance in the Act, as the principle of  lis pendens is still legally binding

11
. 

The motion to initiate proceedings should include the following items (Article 29): 
1 ) specification of the applicant and his address for service, 
2 ) specification of the collective entity and its address for service, 
3) the precise definition of the offense giving rise to liability of the collective entity, 
4 ) an indication of a final judgment or other decision which found that the offense was committed by 
an individual, along with the designation of the court or authority that issued the ruling, 

                                                           
10

 GRAJEWSKI, J., STEINBORN, S. Wybrane problemy postňpowania odwoğawczego w 
postňpowaniu dotyczŃcym odpowiedzialnoŜci podmiot·w zbiorowych za czyny zabronione pod 
groŦbŃ kary. In: OdpowiedzialnoŜĺ karna podmiot·w zbiorowych, p. 111; NAMYSĞOWSKA-
GABRYSIAK, B. Ustawa o odpowiedzialnoŜci podmiot·w zbiorowych za czyny zabronione pod 
groŦbŃ kary. Komentarz, p. 307. 
11

 GRZEGORZYK, T, TYLMAN, J. Polskie postňpowanie karne, p. 957. 
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5 ) an indication of the court competent to hear the case, 
6 ) the statement of reason, 
7 ) a list of proof to take during the main hearing. 

A copy of a ruling which finds that the offense was committed by a natural person and the 
reasons if it is done shall be attached to the motion (Article 30). The motion is subject to preliminary 
verification by the court by analogy with the provisions of the CCP. 

Parties to the proceedings ï the applicant, the victim allowed to participate next to the 
prosecutor and a representative of a collective entity, may participate in the hearing, and unexcused 
absence for each of them does not stop hearing of the case. The above subjects can fill evidence 
motions. In appropriate cases, the evidence may be admitted ex officio, the evidence leading to the 
prolongation of the proceedings, is unacceptable. 

During the hearing of evidence in the trial the court may (Articles 37 and 38): 
- read out the records of the hearing of witnesses and the accused, as well as reports of the crime 
made in proceedings under other legislation, 
- read out the trial records of inspections, search and seizure of things, opinions of experts, 
institutes, or institutions and all public documents filed in proceedings under other legislation, 
- play the records of the procedural action which was noted in shorthand or registered with the help 
of  equipment to record the picture or sound, 
- admit without actual reading records and documents subject to read at the hearing in whole or in 
part (but they must be read out, if either party so requests), unless the record or document does not 
concern the requesting party. 

The court shall resolve independently the factual and legal issues within the limits of the 
motion, however, is bound by decisions referred to in Article 4 of the Act, that is the decisions 
concerning the liability of natural person for an offense which are one of the conditions of liability of 
the collective entity. Applicants and collective entity are entitled to appeal against the judgment of 
the court of first instance. The parties, the Attorney General and the Ombudsman are entitled to 
cassation to the Supreme Court.  

The Act is not free from controversial issues. Firstly, there is the lack of clear rules of the 
representation of a collective entity, if the regulations do not provide for the existence of mandatory 
governing body and representative of the entity, for example, in the case of partnerships. In such a 
case the representation should be exercised by the owners (shareholders) empowered to represent 
the entity

12
. Secondly, there is a one-man representation of the collective entity in the proceedings 

(the provision of Article 33 item 1 of the Act refers to a ñpersonò and not ñpeopleò when taking 
literally), so the problem arises with indicating the representative in the numerous authority. 

 
 

5 CONCLUSION 

The concept of liability of collective entities for acts prohibited under penalty was adopted in 
Poland within the following models: 
- ancillary ï the liability of the collective entity depends on the liability of the individual offender for an 
offense committed by him, 
- non-subsidiary (competitive) ï the liability of the collective entity and the individual offender can be 
performed in parallel (the collective entity is not vicariously liable when the offender can not be 
successfully prosecuted, as is the case of the subsidiary model), 
- non-cumulative (separable) ï the question of liability of the collective entity and the individual 
offender is considered in separate proceedings, in contrast with the cumulative (combined) model, 
where both parties may be held liable in a proceeding conducted jointly against them

13
. 

                                                           
12

 NITA, B. Postňpowanie karne przeciwko podmiotom zbiorowym. RozwaŨania na tle 
prawnopor·wnawczym z uwzglňdnieniem perpektywy konstytucyjnej i miňdzynarodowej oraz 
powinnoŜci wynikajŃcych z czğonkowstwa Polski w Unii Europejskiej, p. 171; KALA, D. Komentarz 
do ustawy o odpowiedzialnoŜci podmiot·w zbiorowych za czyny zabronione pod groŦbŃ kary, p. 
188. 
13

 NITA, B. Postňpowanie karne przeciwko podmiotom zbiorowym. RozwaŨania na tle 
prawnopor·wnawczym z uwzglňdnieniem perpektywy konstytucyjnej i miňdzynarodowej oraz 
powinnoŜci wynikajŃcych z czğonkowstwa Polski w Unii Europejskiej, p. 77-102. 
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The number of proceedings on the liability of collective entities for the last 10 years of 
applying of the Act is very small. The following table shows how seldom this procedure was used by 
Polish courts, prosecution and victims of crimes (data for 2013 refer to the first half of the year). 

 

Year 
Cases refeered to 

the courts 
Cases concluded 

2003 0 0 

2004 0 0 

2005 1 0 

2006 4 3 

2007 32 18 

2008 30 32 

2009 35 35 

2010 20 26 

2011 11 12 

2012 17 14 

2013 16 7 

Total 166 147 

Chart 1: The number of cases on the liability of collective entities in the years 2003-2013 
 
Almost all of the cases were referres to the district courts. Only in 2010, seven cases were 

referred to the regional courts and in the same year they were cocluded. 
In spite the fact that the Act on liability of collective entities for acts prohibited under penalty 

has been in effect for 10 years, the issue of compliance of the liability of collective entities with the 
principles of criminal liability contained in the Polish Constitution and CCP still remains 
controversy

14
. 
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PRĆVNA ZODPOVEDNOSş PRĆVNICKħCH OSĎB 
ZA LEGALIZĆCIU PRĉJMOV Z TRESTNEJ ĻINNOSTI 

 
Ondrej Laciak 

 
Univerzita Komensk®ho v Bratislave, Pr§vnick§ fakulta 

 
 

Abstract: This paper describes the legal liability of legal persons for activities classified as money-

laundering. 
 
Abstrakt: Pr²spevok pojedn§va o pr§vnej zodpovednosti pr§vnickĨch os¹b za aktivity pr§vne 

kvalifikovan® ako legaliz§cia pr²jmov z trestnej ļinnosti. 
 
Key words: money-laundering, crime 

 
KŎ¼ļov® slov§: Legaliz§cia pr²jmov z trestnej ļinnosti, trestnĨ ļin 

 
 
1  ĐVOD 

V slovenskom pr§vnom poriadku pouģ²vanĨ term²n legaliz§cia pr²jmov z trestnej ļinnosti je to 
ist®, ļo sa na celom svete oznaļuje ako "money-launderingñ, teda pranie ġpinavĨch peŔaz². Ļasto 
sa hovor², ģe toto slovn® spojenie vzniklo v ļase sl§vneho americk®ho gangstersk®ho 
organizovan®ho zloļinu, ktor®ho vznik podnietila najmª prohib²cia. Boli r¹zne mechanizmy, ktor® 
boli pouģ²van® na zakrytie p¹vodu veŎk®ho mnoģstva peŔaz² generovan®ho neleg§lnym dovozom a 
predajom alkoholu a tieģ z hazardnĨch hier, z ktorĨch vªļġinou boli ileg§lne. Je ir·niou, ģe jedna z 
met·d, ako utajiŠ zdroj peŔaz² bol aj leg§lny hazard.  

HlavnĨ probl®m, ktor®mu vtedajġ² gangstri ļelili bol, ģe tieto peniaze boli v hotovosti, ļasto v 
bankovk§ch a minciach malĨch nomin§lnych hodn¹t. V pr²pade, ģe mince v takom mnoģstve by boli 
uloģen® do banky, boli by dopytovan² na ich p¹vod. Skladovanie veŎk®ho mnoģstva peŔaz² v 
minciach a bankovk§ch n²zkych hodn¹t predstavuje sk¹r z§Šaģ. Ako rieġenie na Ălegalizovanieñ 
ġpinavĨch peŔaz² boli vytvoren® dve najpouģ²vanejġie formy, z ktorĨch jedna bola hracie automaty 
a Ņalġie boli pr§ļovne. Pr§ve z tohto biznisu sa zrodil term²n pranie ġpinavĨch peŔaz².

1
  

CieŎom veŎk®ho poļtu p§chateŎov trestnĨch ļinov je generovaŠ zisk pre jednotlivca alebo 
skupiny, ktorej ļlenovia sa podieŎaj¼ na ich p§chan². Pranie ġpinavĨch peŔaz² je proces Ăplodovñ 
trestnej ļinnosti, ktor®ho cieŎom je zastieraŠ ich nez§konnĨ - protipr§vny p¹vod. Tento proces m§ 
z§sadnĨ vĨznam, pretoģe umoģŔuje vyuģiŠ zisky z trestnej ļinnosti bez toho, aby bol odhalenĨ a 
ohrozenĨ ich p¹vod.

2
 

 
2  

 Tempo medzin§rodnĨch aktiv²t v oblasti boja proti praniu ġpinavĨch peŔaz² (AML) sa zrĨchlilo 
v roku 1989, kedy skupina z§stupcov siedmich ġt§tov (G7), zhromaģden§ na ich kaģdoroļnom 
hospod§rskom summite v Par²ģi, zaloģila Finanļn¼ akļn¼ skupinu Financial Action Task Force 
(FATF).

3
 FATF je medzin§rodn§ organiz§cia , ktor§ stanovuje ġtandardy v oblasti boja proti praniu 

ġpinavĨch peŔaz² a financovan² terorizmu. 
Z medzin§rodn®ho hŎadiska je v tomto kontexte potrebn® uviesŠ aj Đrad OSN pre drogy a 

kriminalitu (UNODC). Tento Đrad pripravuje politiku boja proti organizovan®mu zloļinu a vyprac¼va 

                                                           
1
Silkscreen Consulting. What is money laundering? 

http://www.countermoneylaundering.com/public/?q=node/2 
2
 Financial Action Task Force. Money Laundering FAQ. http://www.fatf-gafi.org/document 

3
 Gregory Calpakis, Mary Bhawnani, John Byrne, Garry Clement, Michael R. McDonald, Christopher 

Myers,  
Eugene M. Propper, John Pyrik, Nancy Saur, Jeffrey Sklar: Study Guide for the CAMS Certification 
Examination. Fourth Edition. Association of Certified Anti-Money Laundering Specialists (ACAMS). 
2007 
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Glob§lny program boja proti praniu ġpinavĨch peŔaz² , pr²jmov z trestnej ļinnosti a financovaniu 
terorizmu.

4
   

Po teroristickĨch ¼tokoch z 11. septembra 2001, sa ministri financi² kraj²n G - 7 stretli 7. 
okt·bra 2001 vo Washingtone, priļom vyzvali vġetky ġt§ty, aby  zmrazili majetok zn§mych 
teroristov. Od tej doby viacer® ġt§ty nasleduj¼ tento trend boja proti financovaniu terorizmu najmª 
tĨm, ģe finanļn® inġtit¼cie maj¼ r¹zne formy pravidiel na prevenciu financovania terorizmu fyzickĨmi 
osobami alebo pr§vnickĨmi osobami, na ktor® n§rodn® autority upozornia, ģe s¼ alebo by mohli byŠ 
spojen® s terorizmom. Pranie ġpinavĨch peŔaz² (legaliz§cia pr²jmov z trestnej ļinnosti) a 
financovanie terorizmu sa ļasto sp§ja bez toho, ģe by sa medzi tĨmito aktivitami rozliġovalo. Je 
potrebn® uviesŠ niekoŎko rozdielov. Najz§kladnejġie rozdiel medzi financovan²m terorizmu a pran²m 
ġpinavĨch peŔaz² je v p¹vode finanļnĨch prostriedkov. Financovanie terorizmu vyuģ²va finanļn® 
prostriedky na ileg§lne ¼ļely, no peniaze sami o sebe nemusia byŠ nevyhnutne z²skan® neleg§lne. 
Na druhej strane, pranie ġpinavĨch peŔaz² zahŘŔa vĨnosy z nez§konnej, najmª teda trestnej 
ļinnosti. Đļelom legaliz§cie pr²mov z trestnej ļinnosti je umoģniŠ Ăpranie peŔaz²ñ, ktor® maj¼ byŠ po 
Ăvyprat²ñ pouģit® leg§lne, resp. ako by boli leg§lnym vĨnosom, napr²klad z podnikania.

5
 

Eur·pska ¼nia pren§ġa tieto ġtandardy do komunit§rneho pr§va najmª prostredn²ctvom  
smern²c o pran² ġpinavĨch peŔaz², ktor® poskytuj¼ spoloļnĨ pr§vny z§klad pre implement§ciu 
odpor¼ļan² FATF o boja proti praniu ġpinavĨch peŔaz².

6
 Najd¹leģitejġie pr§vne normy o pran² 

ġpinavĨch peŔaz² v pr§ve Eur·pskej ¼nie s¼ tri smernice: 
Prv§ Smernica Eur·pskej ¼nie o predch§dzan² vyuģ²vania finanļn®ho syst®mu na ¼ļely 

prania ġpinavĨch peŔaz² (Smernica 91/308/EHS), ktor§ bola prijat§ Eur·pskou radou v j¼ni 1991. 
V decembri 2001 sa v r§mci org§nov Eur·pskej ¼nie dohodlo prijaŠ druh¼ smernicu 

(Smernica 2001/97/EEC), ktor§ novelizovala a doplnila prv¼ smernicu. Druh§ smernica upravila 
pr²snejġie kontroly v r§mci prevencie pre pranie ġpinavĨch peŔaz² v r§mci ļlenskĨch ġt§tov 
Eur·pskej ¼nie.  

Tretia smernica Eur·pskej ¼nie o predch§dzan² vyuģ²vania finanļn®ho syst®mu na ¼ļely 
prania ġpinavĨch peŔaz² a financovania terorizmu, vypracovan§ na z§klade 40 odpor¼ļan² FATF, 
bola prijat§ v roku 2005. 

T§to smernica sa nevzŠahuje len na finanļnĨ sektor, ale aj na advok§tov a ¼ļtovn²kov, 
kas²na, realitnĨch makl®rov, ale aj fondy a r¹znych poskytovateŎov sluģieb. Vġetky subjekty, na 
ktor® sa vzŠahuje predmetn§ smernica s¼ pod dohŎadom pr²sluġn®ho org§nu v ļlenskom ġt§te na 
¼ļely boja proti praniu ġpinavĨch peŔaz². T§to smernica zav§dza jasnejġie povinnosti pre inġtit¼cie 
na syst®my pre riadenie riz²k a dodrģiavanie predpisov proti praniu peŔaz² (AML risk management 
and compliance).

7
  

 
3  

 Slovensk§ legislat²va boja proti praniu ġpinavĨch peŔaz², resp. legaliz§cii pr²jmov z trestnej 
ļinnosti bola do 31. 8. 2008 postaven§ na z§kone ļ. 367/2000 Z. z. o ochrane pred legaliz§ciou 
pr²jmov z trestnej ļinnosti, ktorĨ s ¼ļinnosŠou od 1. 9. 2008 nahradil z§kon ļ. 297/2008 Z. z. 
o ochrane pred legaliz§ciou pr²jmov z trestnej ļinnosti a o ochrane pred financovan²m terorizmu 
a o zmene a doplnen² niektorĨch z§konov, ktorĨ transponoval Smernicu Eur·pskeho parlamentu a 
Rady 2005/60/ES.  

PodŎa Ä 2 z§kona ļ. 297/2008 Z. z. sa legaliz§ciou sa na ¼ļely tohto z§kona rozumie 
¼myseln® konanie, ktor® spoļ²va v 

a) zmene povahy majetku alebo prevode majetku s vedom²m, ģe tento majetok poch§dza z 
trestnej ļinnosti alebo z ¼ļasti na trestnej ļinnosti, s cieŎom utajenia alebo zakrytia nez§konn®ho 
p¹vodu majetku alebo s cieŎom napom§hania osobe, ktor§ sa podieŎa na p§chan² takejto trestnej 
ļinnosti, aby sa vyhla pr§vnym d¹sledkom svojho konania,  

                                                           
4
 http://www.unodc.org/unodc/en/money-laundering/index.html 

5
 Gregory Calpakis, Mary Bhawnani, John Byrne, Garry Clement, Michael R. McDonald, Christopher 

Myers,  
Eugene M. Propper, John Pyrik, Nancy Saur, Jeffrey Sklar: Study Guide for the CAMS Certification 
Examination. Fourth Edition. Association of Certified Anti-Money Laundering Specialists (ACAMS). 
2007 
6
 http://www.fsa.gov.uk/pages/about/what/international/pdf/tmld.pdf 

7
 http://www.fsa.gov.uk/pages/about/what/international/pdf/tmld.pdf 
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b)utajen² alebo zakryt² p¹vodu alebo povahy majetku, umiestnenia alebo premiestnenia 
majetku, vlastn²ckeho pr§va alebo in®ho pr§va k majetku s vedom²m, ģe tento majetok poch§dza z 
trestnej ļinnosti alebo z ¼ļasti na trestnej ļinnosti,  

c) nadobudnut², drģbe, uģ²van² a poģ²van² majetku s vedom²m, ģe tento majetok poch§dza z 
trestnej ļinnosti alebo z ¼ļasti na trestnej ļinnosti,  

d)¼ļasti na konan² podŎa p²smen a) aģ c), a to aj vo forme spolļenia, napom§hania, 
podnecovania a nav§dzania, ako aj v pokuse o tak®to konanie.  

V s¼lade so treŠou smernicou proti praniu ġpinavĨch peŔaz² tento z§kon uklad§ subjektom, 
ktor® s¼ povinnĨmi osobami, rad povinnost² pod hrozbou sankcie. Ide o povinnosti napr²klad ako 
overiŠ totoģnosŠ z§kazn²kov a skutoļnĨch vlastn²kov v pr²pade transakci², pr²padne vykon§vaŠ 
hŌbkov¼ kontrolu klienta ï due diligents, ako aj povinnosti tĨkaj¼ce sa podozrivĨch transakci² a ich 
oznamovan².

8
 

 
4  

 V r§mci n§rodnej legislat²vy v oblasti boji proti legaliz§cii pr²jmov z trestnej ļinnosti m§ 
samozrejme z§sadnĨ vĨznam z§kon ļ. 300/2005 Z. z. TrestnĨ z§kon v znen² neskorġ²ch predpisov, 
z§kon ļ. 301/2005 Z. z. TrestnĨ poriadok v znen² neskorġ²ch predpisov, ako aj mnoh® Ņalġie z§kony 
upravuj¼ce najmª dohŎad nad finanļnĨm trhom

9
, na ktorom legaliz§cia pr²jmov z trestnej ļinnosti 

vªļġ²ch rozmerov prebieha najļastejġie. 
Pranie ġpinavĨch peŔaz² sa vo vªļġine kraj²n povaģuje za trestnĨ ļin. Je tomu tak aj v 

Slovenskom republike. V slovenskom Trestn®ho z§kone je t§to trestn§ ļinnosŠ pomenovan§ 
rovnako ako aj leg§lny pojem v z§kone ļ. 297/2008 Z. z. tzv. "legaliz§cia pr²jmov z trestnej ļinnosti". 
Objekt²vnu str§nku skutkovej podstaty trestn®ho ļinu legaliz§cie pr²jmov z trestnej ļinnosti  podŎa Ä 
233 ods. 1 Trestn®ho z§kona napln² ten, kto pr²jem alebo inĨ majetok z trestnej ļinnosti, v ¼mysle 
zatajiŠ existenciu tak®ho pr²jmu alebo veci, zakryŠ ich p¹vod v trestnom ļine, ich urļenie ļi pouģitie 
na sp§chanie trestn®ho ļinu, zmariŠ ich zaistenie na ¼ļely trestn®ho konania alebo ich prepadnutie 
alebo zhabanie, 
a) prevedie na seba alebo in®ho, poģiļia, vypoģiļia, prevedie v banke alebo v poboļke zahraniļnej 
banky, dovezie, prevezie, privezie, premiestni, prenajme alebo inak sebe alebo in®mu zadov§ģi, 
alebo 
b) drģ², uschov§va, ukrĨva, uģ²va, spotrebuje, zniļ², zmen² alebo poġkod².  

Objekt²vnu str§nku skutkovej podstaty trestn®ho ļinu legaliz§cie pr²jmov z trestnej ļinnosti  
podŎa Ä 234 ods. 1 Trestn®ho z§kona napln² ten, kto neozn§mi alebo neohl§si, napriek tomu, ģe 
tak§ povinnosŠ mu vyplĨva z jeho zamestnania, povolania, postavenia alebo funkcie,  
a) skutoļnosti nasvedļuj¼ce tomu, ģe inĨ sp§chal trestnĨ ļin legaliz§cie pr²jmu z trestnej ļinnosti 
podŎa Ä 233, alebo 
b) neobvykl¼ obchodn¼ oper§ciu. 
PredmetnĨ ļin ale nie je trestnĨ, ak p§chateŎ nemohol ozn§menie alebo ohl§senie urobiŠ bez toho, 
ģe by seba alebo bl²zku osobu neuviedol do nebezpeļenstva trestn®ho st²hania.  

Samozrejme, podŎa s¼ļasne platn®ho a ¼ļinn®ho Trestn®ho z§kona m¹ģe predmetn® 
trestn® ļiny sp§chaŠ iba p§chateŎ, ktorĨ je fyzickou osobou. Trestn®ho ļinu legaliz§cie pr²jmov 
z trestnej ļinnosti  podŎa Ä 233 ods. 1 Trestn®ho z§kona sa dopust² napr²klad ġtatut§rny z§stupca 
obchodnej spoloļnosti, ktorĨ v snahe prepraŠ ġpinav® peniaze predstiera podnikateŎsk® aktivity, 
vystavuje fakt¼ry za fikt²vne obchody, ktor® s¼ Ăna okoñ uhr§dzan® v hotovosti, ļoho vĨsledkom a 
cieŎom je, ģe neleg§lne peniaze s¼ akoby vnesen® do ¼ļtovn²ctva tejto obchodnej spoloļnosti a hoci 
zdanen®, m¹ģu byŠ n§sledne leg§lne uģ²van®, resp. pouģit®. TrestnĨ ļin legaliz§cie pr²jmov 
z trestnej ļinnosti  podŎa Ä 234 ods. 1 Trestn®ho z§kona sp§cha napr²klad zamestnanec banky, 
ktorĨ pozn§ svojho klienta, m§ vedomosŠ, ģe jeho transakcie maj¼ neleg§lny z§klad alebo s¼ 

                                                           
8
 See also: Kord²k Marek: Nez§vislĨ advok§t - spr§vca majetku a pranie ġpinavĨch peŔaz², Bulletin 

SAK, 6/2008,  p. 8-10; 
Ļent®ġ Jozef, Tuchscher M§rio: Mimotrestn§ ¼prava ochrany pred legaliz§ciou pr²jmov z trestnej 
ļinnosti a financovan²m terorizmu, I. ļasŠ, In: Justiļn§ revue, 61, 2009, No.:. 2 , p. 250-258; 
9
 Napr.: z§kon ļ. 483/2001 Z. z. o bank§ch a o zmene a doplnen² niektorĨch z§konov v znen² 
neskorġ²ch predpisov; z§kon ļ. 429/2002 Z. z. o burze cennĨch papierov v znen² neskorġ²ch 
predpisov a pod.; K tomu bliģġie pozri napr. Vyhn§lik, J.: DohŎad N§rodnej banky Slovenska 
v oblasti ochrany pred legaliz§ciou pr²jmov z trestnej ļinnosti. In.: FinanļnĨ trh, r. 15, ļ. 12, 2007, s. 
22 ï 26. 
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zaloģen® na mimoriadne vysokĨch hotovostnĨch vkladoch a ¼myselne to tento zamestnanec 
neozn§mi finanļnej jednotke ako neobvykl¼ obchodn¼ oper§ciu. 

V tejto s¼vislosti je potrebn® uviesŠ, ļo z§kon o ochrane pred legaliz§ciou pr²jmov z trestnej 
ļinnosti rozumie pod neobvyklou obchodnou oper§ciou. V zmysle tohto z§kona je to pr§vny ¼kon 
alebo inĨ ¼kon, ktorĨ nasvedļuje tomu, ģe jeho vykonan²m m¹ģe d¹jsŠ k legaliz§cii alebo 
financovaniu terorizmu. Neobvyklou obchodnou oper§ciou je najmª obchod,  
a) ktorĨ vzhŎadom na svoju zloģitosŠ, nezvyļajne vysokĨ objem finanļnĨch prostriedkov alebo in¼ 
svoju povahu zjavne vyboļuje z beģn®ho r§mca alebo povahy urļit®ho druhu obchodu alebo 
obchodu urļit®ho klienta,  
b) ktorĨ vzhŎadom na svoju zloģitosŠ, nezvyļajne vysokĨ objem finanļnĨch prostriedkov alebo in¼ 
svoju povahu nem§ ģiaden zrejmĨ ekonomickĨ ¼ļel alebo zrejmĨ z§konnĨ ¼ļel,  
c) pri ktorom sa klient odmieta identifikovaŠ alebo poskytn¼Š ¼daje potrebn® na vykonanie 
starostlivosti povinnou osobou podŎa Ä 10 aģ 12,  
d) pri ktorom klient odmieta poskytn¼Š inform§cie o pripravovanom obchode alebo sa snaģ² 
poskytn¼Š ļo najmenej inform§ci² alebo poskytne tak® inform§cie, ktor® m¹ģe povinn§ osoba veŎmi 
Šaģko alebo len s veŎkĨmi n§kladmi preveriŠ,  
e) pri ktorom klient ģiada o jeho vykonanie na z§klade projektu, ktorĨ vyvol§va pochybnosti,  
f) pri ktorom s¼ pouģit® finanļn® prostriedky n²zkej menovitej hodnoty v neprimerane vysokom 
objeme,  
g) s klientom, u ktor®ho moģno predpokladaŠ, ģe vzhŎadom na jeho zamestnanie, postavenie alebo 
in¼ charakteristiku nie je alebo nem¹ģe byŠ vlastn²kom potrebnĨch finanļnĨch prostriedkov,  
h) pri ktorom objem finanļnĨch prostriedkov, s ktorĨmi klient disponuje, je v zjavnom nepomere k 
povahe alebo rozsahu jeho podnikateŎskej ļinnosti alebo n²m deklarovanĨm majetkovĨm pomerom, 
i) pri ktorom je od¹vodnenĨ predpoklad, ģe klientom alebo koneļnĨm uģ²vateŎom vĨhod je osoba, 
voļi ktorej s¼ vykon§van® medzin§rodn® sankcie podŎa osobitn®ho predpisu, 

1)
 alebo osoba, ktor§ 

m¹ģe byŠ vo vzŠahu k osobe, voļi ktorej s¼ vykon§van® medzin§rodn® sankcie podŎa osobitn®ho 
predpisu, alebo 
j) pri ktorom je od¹vodnenĨ predpoklad, ģe jeho predmetom je alebo m§ byŠ vec alebo sluģba, ktor® 
m¹ģu s¼visieŠ s vecou alebo sluģbou, voļi ktorĨm s¼ vykon§van® medzin§rodn® sankcie podŎa 
osobitn®ho predpisu. 
 
5  

 Boj proti praniu ġpinavĨch peŔaz² mus² byŠ postavenĨ na dobrej znalosti vġetkĨch moģnost² a 
sp¹sobov legaliz§cie pr²jmov z trestnej ļinnosti. Pr§vny poriadok, z vn¼troġt§tneho alebo 
medzin§rodn®ho aspektu, mus² neust§le zmenġovaŠ priestor, v r§mci a pomocou ktor®ho legalizanti 
pr²jmov z trestnej ļinnosti per¼ peniaze.  

S prihliadnut²m na zmienen® pr§vne regul§cie je moģn® rozl²ġiŠ medzi dvoma druhmi 
pr§vnych predpisov alebo pr§vnych noriem proti praniu ġpinavĨch peŔaz² - prvĨ druh je prevent²vna 
pr§vna regul§cia napr. z§kon ļ. 297/2008 Z. z. o ochrane pred legaliz§ciou pr²jmov z trestnej 
ļinnosti a o ochrane pred financovan²m terorizmu ï a druhĨm typom je repres²vna pr§vna regul§cia 
napr. skutkov§ podstata trestn®ho ļinu "Legaliz§cie pr²jmov z trestnej ļinnosti" podŎa osobitnej ļasti 
Trestn®ho z§kona. Pri amb²cii minimalizovaŠ aplik§ciu repres²vnych pr§vnych noriem, je potrebn® 
starostlivo aplikovaŠ pr§vne normy upravuj¼ce prevent²vne opatrenia proti praniu ġpinavĨch peŔaz². 
Iba toto je sp¹sob, ako minimalizovaŠ mnoģstvo vypranĨch peŔaz², resp. legalizovanĨch pr²jmov 
z trestnej ļinnosti. 

Tento pr²spevok je nazvanĨ ¼myselne Ăpr§vna zodpovednosŠ pr§vnickĨch os¹b za 
legaliz§ciu pr²jmov trestnej ļinnostiñ, pretoģe sa zmienim nielen o potenci§lnej trestnopr§vnej 
zodpovednosŠ pr§vnickĨch os¹b, aj keŅ nepriamej (alebo nepravej), ale aj o administrat²vnopr§vnej 
zodpovednosti pr§vnickĨch os¹b za poruġenie z§kona ļ. 297/2008 Z. z. o ochrane pred legaliz§ciou 
pr²jmov z trestnej ļinnosti a o ochrane pred financovan²m terorizmu.    

V zmysle s¼ļasne platn®ho a ¼ļinn®ho Trestn®ho z§kona je moģn® uvaģovaŠ o uloģen² 
dvoch druhov sankcii pr§vnickej osobe, ide o dve ochrann® opatrenia: zhabanie peŔaģnej ļiastky 
podŎa Ä 83a a zhabanie majetku podŎa Ä 83b. Ako som sa uģ zmienil vyġġie, pri takto koncipovanej 
trestnopr§vnej ¼prave m¹ģeme hovoriŠ iba o nepriamej trestnej zodpovednosti pr§vnickĨch os¹b.     

Ochrann® opatrenie zhabanie peŔaģnej ļiastky m¹ģe s¼d uloģiŠ pr§vnickej osobe, ak bol 
sp§chanĨ trestnĨ ļin, hoci aj v ġt§diu pokusu, alebo ak doġlo k ¼ļasti na trestnom ļine v s¼vislosti  
a) s vĨkonom opr§vnenia zastupovaŠ t¼to pr§vnick¼ osobu,  
b) s vĨkonom opr§vnenia prij²maŠ rozhodnutia v mene tejto pr§vnickej osoby,  
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c) s vĨkonom opr§vnenia vykon§vaŠ kontrolu v r§mci tejto pr§vnickej osoby, alebo 
d) so zanedban²m dohŎadu alebo n§leģitej starostlivosti v tejto pr§vnickej osobe. 

Ochrann® opatrenie zhabanie majetku s¼d uloģ² pr§vnickej osobe, ak bol sp§chanĨ trestnĨ 
ļin, hoci aj v ġt§diu pokusu, alebo ak doġlo k ¼ļasti na trestnom ļine uvedenom v Ä 58 ods. 2 alebo 
3 (teda aj trestn®ho ļinu legaliz§cie pr²jmu z trestnej ļinnosti podŎa Ä 233 ods. 1 alebo 2 alebo Ä 
234), a ak pr§vnick§ osoba nadobudla majetok alebo jeho ļasŠ trestnou ļinnosŠou alebo z pr²jmov 
poch§dzaj¼cich z trestnej ļinnosti, v s¼vislosti 
a) s vĨkonom opr§vnenia zastupovaŠ t¼to pr§vnick¼ osobu,  
b) s vĨkonom opr§vnenia prij²maŠ rozhodnutia v mene tejto pr§vnickej osoby,  
c) s vĨkonom opr§vnenia vykon§vaŠ kontrolu v r§mci tejto pr§vnickej osoby, alebo 
d) so zanedban²m dohŎadu alebo n§leģitej starostlivosti v tejto pr§vnickej osobe. 

Hoci legislat²vna komisia Ministerstva spravodlivosti Slovenskej republiky usilovne pracuje na 
pr²prave n§vrhu novely Trestn®ho z§kona a Trestn®ho poriadku, kde m§ byŠ uģ upraven§ priama 
trestn§ zodpovednosŠ pr§vnickĨch os¹b. Napr²klad v Ļeskej republike je pr§vna ¼prava priamej 
trestnej zodpovednosti pr§vnickĨch os¹b ustanoven§ osobitnĨm z§konom ļ. 418/2011 Sb. o trestn² 
odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim.  

Vo vzŠahu k administrat²vnopr§vnej zodpovednosti pr§vnickĨch os¹b v oblasti ochrane pred 
legaliz§ciou pr²jmov z trestnej ļinnosti hr§ prv® husle v pr§vnej ¼prave jednoznaļne z§kon ļ. 
297/2008 Z. z., ktorĨ ustanovuje viacero spr§vnych deliktov pre pr§vnick® osoby v pr²pade, ak 
poruġia taxat²vne vymenovan® verejnopr§vne normy podŎa tohto z§kona. Ide najmª o povinnosti 
dodrģiavaŠ predp²sanĨ postup pri zisŠovan² neobvyklej obchodnej oper§cie, zdrģania neobvyklej 
obchodnej oper§cie, pr²padne ohl§siŠ neobvykl¼ obchodn¼ oper§ciu a povinnosŠ dodrģiavaŠ 
mlļanlivosŠ o ohl§senej neobvyklej obchodnej oper§cii.  

KeŅ hovor²me o spojitosti prania ġpinavĨch peŔaz² a pr§vnickĨch os¹b, tak je na mieste 
odl²ġiŠ dve skupiny pr§vnickĨch os¹b, finanļn® inġtit¼cie ako napr²klad banky a ostatn® pr§vnick® 
osoby, najmª ġtandardn® obchodn® spoloļnosti. V r§mci uvedenĨch inġtit¼cii sa potom aj odliġuj¼ 
formy prania ġpinavĨch peŔaz² a druhy transakci², ktorĨmi sa realizuje legaliz§cia pr²jmov z trestnej 
ļinnosti.  

Povinnosti v zmysle z§kona ļ. 297/2008 Z. z. sa v znaļnej miere vzŠahuj¼ na finanļn® 
inġtit¼cie. Pr§ve banky s¼ najkŎ¼ļovejġie subjekty v oblasti prania ġpinavĨch peŔaz², ako aj boja 
proti legaliz§cii pr²jmov z trestnej ļinnosti. Pr§ve banky maj¼ asi najprepracovanejġie intern® 
smernice v oblasti boja proti praniu ġpinavĨch peŔaz².  PodŎa z§kona ļ. 297/2008 Z. z. je povinn§ 
osoba povinn§ p²somne vypracovaŠ a aktualizovaŠ program vlastnej ļinnosti zameranej proti 
legaliz§cii a financovaniu terorizmu. Tento program vlastnej ļinnosti obsahuje v zmysle Ä 20 ods. 2 
tohto z§kona konkr®tne postupy a n§vody ako odhaŎovaŠ neobvykl® obchodn® oper§cie, ale 
rovnako aj urļuje osobu, ktor§ je zodpovedn§ za ochranu pred legaliz§ciou a financovan²m 
terorizmu a zabezpeļuje ohlasovanie neobvyklĨch obchodnĨch oper§ci² a priebeģnĨ styk s 
finanļnou spravodajskou jednotkou. T§to osoba, je okrem in®ho zodpovedn§ za pr²pravu 
a vzdel§vanie  ako i za kontrolu dodrģiavania Programu vlastnej ļinnosti. 
 
 
6  ZĆVER 

Boj proti praniu ġpinavĨch peŔaz² m¹ģe byŠ efekt²vny iba vtedy, keŅ bude vģdy o krok vpred, 
pred p§chateŎmi, ktor² maj¼ ¼mysel legalizovaŠ pr²jem z trestnej ļinnosti. Krok vpred znamen§, ģe 
bude dokonal§ znalosŠ vġetkĨch moģnost² a sp¹sobov legaliz§cie pr²jmov z trestnej ļinnosti a 
legislat²va bude na to flexibilne reagovaŠ. Pr§vny poriadok, z vn¼troġt§tneho a medzin§rodn®ho 
hŎadiska, mus² minimalizovaŠ priestor, v r§mci a pomocou ktor®ho legalizanti pr²jmov z trestnej 
ļinnosti per¼ peniaze. Pranie ġpinavĨch peŔaz² je veŎmi ļasto realizovan® pr§ve cez pr§vnick® 
osoby, preto hrozba pr§vnej zodpovednosti nielen fyzickĨm osob§m, ale aj pr§vnickĨm osob§m, 
zniģuje riziko, ģe bud¼ pouģit® alebo zneuģit® na prepranie ġpinavĨch peŔaz². 
 
T§to pr§ca bola podporovan§ Agent¼rou na podporu vĨskumu a vĨvoja na z§klade zmluvy 
ļ. APVV-0620-11. 
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ZĆSADA INDIVIDUĆLNEJ TRESTNEJ ZODPOVEDNOSTI 
A TRESTNĆ ZODPOVEDNOSş PRĆVNICKħCH OSĎB 
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Abstract: Criminal liability of legal persons brings a problem to well-established system of 

fundamental principles of continental European legal culture. The author of the paper examines the 
extent to whichthe introduction of criminal responsibility of legal persons weakens the principle of 
individual criminal responsibility which has been recognized in the criminal law for centuries. 
 
Abstrakt: Trestn§ zodpovednosŠ pr§vnickĨch os¹b problematizuje osvedļenĨ syst®m z§kladnĨch 

z§sad kontinent§lnej eur·pskej pr§vnej kult¼ry. Autorka ļl§nku sa zamĨġŎa, do akej miery prijatie 
trestnej zodpovednosti pr§vnickĨch os¹b, oslabuje st§roļiami uzn§van¼ z§sadu individu§lnej 
trestnej zodpovednosti. 
 
Key words: principle of individual criminal liability, criminal liability of legal persons, parallel criminal 

responsibility 
 
KŎ¼ļov® slov§: z§sada individu§lnej trestnej zodpovednosti, trestn§ zodpovednosŠ pr§vnickĨch 

os¹b, kolekt²vna trestn§ zodpovednosŠ, paraleln§ trestn§ zodpovednosŠ 
 
 

M§loktor§ ot§zka trestnopr§vnej vedy vyvolala tak® diskusie, r¹znorod® i protichodn® n§zory 
ako problematika trestnej zodpovednosti pr§vnickĨch os¹b. Je to jedna z najspornejġ²ch ot§zok 
trestnopr§vnej te·rie. Je tomu tak preto, ģe trestn§ zodpovednosŠ pr§vnickĨch os¹b problematizuje 
osvedļenĨ syst®m z§kladnĨch princ²pov kontinent§lnej eur·pskej pr§vnej kult¼ry. Naruġuje 
st§roļiami uzn§van¼ z§sadu eur·pskeho kontinent§lneho pr§va, ģe trestn§ zodpovednosŠ je 
zodpovednosŠou individu§lnou, zodpovednosŠou fyzickej osoby.

1
 

Z§sadu individu§lnej trestnej zodpovednosti povaģuje trestnopr§vna te·ria za jednu zo 
z§kladnĨch z§sad slovensk®ho trestn®ho pr§va, pretoģe sa uplatŔuje princ²p Ăsocietas delinquere 
non potestñ. Znamen§, ģe p§chateŎom trestn®ho ļinu je ten, kto trestnĨ ļin sp§chal s§m. S¼ļasnĨ 
pr§vny stav je takĨ, ģe p§chateŎom trestn®ho ļinu m¹ģe byŠ len fyzick§ osoba (Ä 19 ods. 2 TZ), 

ktor§ spŌŔa podmienky trestnej zodpovednosti, t. j. v ļase ļinu je pr²ļetn§ a dosahuje poģadovanĨ 
vek (14 rokov). S¼ļasn® slovensk® trestn® pr§vo nepozn§ kolekt²vnu zodpovednosŠ, ani 
zodpovednosŠ za cudziu vinu.  

Za trestn® ļiny sp§chane vo sf®re pr§vnickej osoby podŎa slovensk®ho trestn®ho pr§va 
m¹ģe byŠ de lege lata trestne zodpovednĨ ten, kto za pr§vnick¼ osobu, alebo v jej mene 
v konkr®tnom pr²pade konal, teda ten, kto sa dopustil protipr§vneho konania, ktor® TrestnĨ z§kon 
oznaļuje za trestn® a ktor® vykazuje znaky uveden® v Trestnom z§kone. Pr§vnick§ osoba ako fikcia 
a abstraktum m¹ģe konaŠ navonok len cez urļitĨ okruh fyzickĨch os¹b, keŅģe sama pre absenciu 
psychickej v¹le konaŠ nem¹ģe. Nie vġetky fyzick® osoby, ktor® vytv§raj¼ person§lny substr§t 
pr§vnickej osoby, s¼ osobami pr§vne relevantnĨmi pre pr§vne konanie pr§vnickej osoby vo 
vonkajġ²ch vzŠahoch, t.j. vo vzŠahoch k tret²m osob§m. Pr²sluġn® ustanovenia Obļianskeho 
z§konn²ka a Obchodn®ho z§konn²ka vymedzuj¼ okruh fyzickĨch os¹b, ktor® svoj²m konan²m za 
pr§vnick¼ osobu, resp. v mene pr§vnickej osoby t¼to pr§vnick¼ osobu zavªzuj¼, ļiģe v d¹sledku ich 
konania navonok vznikaj¼ pr§vnickej osobe povinnosti a samozrejme i pr§va a v d¹sledku toho i 
pr§vna zodpovednosŠ. Trestne zodpovednou fyzickou osobou nemus² byŠ vģdy len ġtatut§rny org§n, 
resp. ļlen kolekt²vneho ġtatut§rneho org§nu pr§vnickej osoby, ale m¹ģe to byŠ aj inĨ ļlen, pracovn²k  
alebo z§stupca pr§vnickej osoby. 

Prevaģn¼ vªļġinu trestnĨch ļinov m¹ģe sp§chaŠ ktor§koŎvek trestne zodpovedn§ osoba. Ak 
na sp§chanie konkr®tneho trestn®ho ļinu TrestnĨ z§kon vyģaduje osobitn¼ vlastnosŠ, sp¹sobilosŠ 
alebo postavenie p§chateŎa, m¹ģe byŠ p§chateŎom alebo spolup§chateŎom trestn®ho ļinu len 

                                                           
1
 JELĉNEK, J.: Trestn² odpovŊdnost pr§vnickĨch osob. Praha : Linde, 2007, s. 7. 
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osoba, ktor§ m§ poģadovan¼ vlastnosŠ, sp¹sobilosŠ alebo postavenie. Đļastn²kom na trestnom ļine 
m¹ģe byŠ aj osoba, ktor§ ju nem§. Ak TrestnĨ z§kon ustanovuje, ģe p§chateŎ mus² byŠ nositeŎom 
osobitnej vlastnosti, sp¹sobilosti alebo postavenia, staļ² podŎa Ä 128 ods. 8 TZ, ak t¼to poģiadavku 
spŌŔa pr§vnick§ osoba, v ktorej mene p§chateŎ kon§ (konanie za in®ho). To znamen§, ģe fyzick§ 

osoba, ktor§ nem§ znaky ġpeci§lneho alebo konkr®tneho subjektu bude zodpovedaŠ za sp§chanĨ 
trestnĨ ļin so z¼ģenĨm okruhom p§chateŎov, ak osobitn¼ vlastnosŠ, sp¹sobilosŠ alebo 
postavenie m§ pr§vnick§ osoba v mene ktorej kon§. Predmetn® ustanovenie je jedinĨm 

v Trestnom z§kone, ktor® vymedzuje podmienky trestnej zodpovednosti fyzickej osoby, konaj¼cej za 
osobu pr§vnick¼. T§to osobitn§ pr§vna konġtrukcia sa neuplatn² pri ktorejkoŎvek skutkovej podstate, 
uplatn² sa len pri trestnĨch ļinoch so z¼ģenĨm okruhom p§chateŎov (napr. Ä 240 ZvĨhodŔovanie 
veriteŎa: ĂKto ako dlģn²kéñ, alebo Ä 241 Machin§cie v s¼vislosti s konkurznĨm a vyrovnac²m 
konan²m: ĂKto ako konkurznĨ veriteŎéñ). Konanie za in®ho je vġak st§le zodpovednosŠou 
individu§lnej fyzickej osoby.  

Nemoģno fyzick¼ osobu braŠ na trestn¼ zodpovednosŠ za ak®koŎvek konanie priļ²tateŎn® 
pr§vnickej osobe. Vģdy je potrebn® sk¼maŠ, ļi boli naplnen® znaky skutkovej podstaty trestn®ho 
ļinu, ako aj podiel konania zodpovednej fyzickej osoby na n§sledku a jej zavinenie. 

Aby sme sa vyhli pochybnostiam ļi moģno konanie za in®ho aplikovaŠ aj na pr²pady, keŅ 
pr§vnick§ osoba platne nevznikla alebo osoba konaj¼ca v mene pr§vnickej osoby nebola opr§vnen§ 
ju podŎa osobitnĨch predpisov zavªzovaŠ, bolo by vhodn® doplniŠ ustanovenie Ä 128 ods. 8 TZ 
o vĨslovn¼ ¼pravu niektorĨch do ¼vahy prich§dzaj¼cich situ§ci² konania p§chateŎa v mene 
pr§vnickej osoby, ktor§ je v postaven² ġpeci§lneho alebo konkr®tneho subjektu.

2
 

Aplikaļn§ prax poukazuje na probl®my pri hŎadan² odpovede na ot§zku ï kto konkr®tne je 
v jednotlivĨch pr²padoch konania pr§vnickej osoby trestne zodpovednĨm (napr. pri vyġetrovan² 
najz§vaģnejġ²ch foriem ekonomickej trestnej ļinnosti) v r§mci ġirġieho poļtu do ¼vahy 
prich§dzaj¼cich trestne zodpovednĨch os¹b, niekedy aj niekoŎkĨch desiatok, a ļo je potrebn® 
obzvl§ġŠ podļiarknuŠ, r¹znym sp¹sobom rozhoduj¼cich, zastupuj¼cich alebo konaj¼cich v mene 
pr§vnickĨch os¹b a nimi kreovanĨch viacerĨch org§nov, navyġe s r¹znymi kompetenciami.

3
 

Pri posudzovan² trestnej zodpovednosti ļlenov kolekt²vneho org§nu spoloļnosti musia 

org§ny ļinn® v trestnom konan² reġpektovaŠ pr§vne odvetvia, ktor® vznik a ļinnosŠ kolekt²vnych 
org§nov upravuj¼. Trestn§ zodpovednosŠ fyzickĨch os¹b ï ļlenov kolekt²vneho org§nu pr§vnickej 
osoby za rozhodnutie tohto org§nu, ktor® inak vykazuje znaky objekt²vnej str§nky niektor®ho 
trestn®ho ļinu, prich§dza do ¼vahy, len keŅ je zisten®, ģe sa t²to ļlenovia skutoļne svoj²m konan²m, 
predpokladanĨm pre prijatie tak®hoto rozhodnutia kolekt²vneho org§nu, na Ŕom zavinenie podieŎali. 

V pr²pade kolekt²vnych org§nov pr§vnickej osoby je potrebn® vģdy sk¼maŠ, ktor² ļlenovia 
kolekt²vneho org§nu naplnili znaky konkr®tnej skutkovej podstaty trestn®ho ļinu (vr§tane zavinenia) 
a t²to potom zodpovedaj¼ ako fyzick® osoby za sp§chanĨ trestnĨ ļin. Napr²klad v pr²pade 
predstavenstva akciovej spoloļnosti m¹ģe byŠ dan§ trestn§ zodpovednosŠ vġetkĨch jej ļlenov, ale 
m¹ģu byŠ zodpovedn² len niektor² z nich, pokiaŎ sa ostatn² na sp§chanom trestnom ļine nepodieŎali. 
Ļlen predstavenstva, ktorĨ sa nez¼ļastnil rokovania predstavenstva, alebo hlasoval proti n§vrhu 
(ļlen predstavenstva m§ pr§vo, aby v z§pisnici o priebehu zasadnutia predstavenstva a jeho 
rozhodnutiach, bol uvedenĨ jeho odliġnĨ n§zor na prerok¼van¼ z§leģitosŠ), nem¹ģe byŠ v ģiadnom 
pr²pade trestne zodpovednĨ, hoci by aj bol ostatnĨmi ļlenmi predstavenstva ako kolekt²vneho 
org§nu prehlasovanĨ. 

Viacer² odborn²ci z trestn®ho pr§va zast§vaj¼ n§zor, ģe ¼ļasŠ na hlasovan² kolekt²vneho 
org§nu pr§vnickej osoby je potrebn® spravidla posudzovaŠ podŎa ustanoven² o ¼ļastn²ctve na 
trestnom ļine podŎa Ä 21 TZ, a to v z§vislosti na ġt§diu, do ktor®ho dospelo konanie hlavn®ho 

                                                           
2
 Mohli by sme sa inġpirovaŠ pr§vnou ¼pravou v Ļeskej republike. V Trestnom z§konn²ku v z§kone 
ļ. 40/2009 Sb. v znen² neskorġ²ch predpisov je v Ä 114 ods. 2 uveden®: ĂJestliģe z§kon stanov², ģe 
pachatel mus² bĨt nositelem zvl§ġtn² vlastnosti, zpŢsobilosti nebo postaven², postaļ², ģe zvl§ġtn² 
vlastnost, zpŢsobilost nebo postaven² jsou d§ny u pr§vnick® osoby, jej²mģ jm®nem pachatel jedn§. 
Tohoto ustanoven² se uģije i tehdy, 

a) jestliģe k jedn§n² pachatele doġlo pŚed vznikem pr§vnick® osoby, 

b) jestliģe pr§vnick§ osoba vznikla, ale soud rozhodl o neplatnosti pr§vnick® osoby, nebo 

c) je-li pr§vn² ¼kon, kterĨ mŊl zaloģit opr§vnŊn² k jedn§n² za pr§vnickou osobu, neplatnĨ nebo 
ne¼ļinnĨ.ñ 
3
 K tomu pozri: ĠANTA, J.: Individu§lna trestn§ zodpovednosŠ fyzickĨch os¹b p¹sobiacich 

v organizaļnej ġtrukt¼re pr§vnickĨch os¹b. Justiļn§ revue, 60, 2008, ļ. 11, s. 1574- 1584. 
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p§chateŎa. V pr²pade, ģe ned¹jde k pokusu ani k dokonaniu trestn®ho ļinu, je predch§dzaj¼ce 
schv§lenie pr²pravou na trestnĨ ļin (Ä 13 TZ). V pr²pade, ģe d¹jde k pokusu trestn®ho ļinu, m¹ģe ²sŠ 
podŎa okolnost² pr²padu o n§vod alebo pomoc k trestn®mu ļinu. Vyġġie uvedenĨ n§zor vych§dza z 
toho, ģe hlasovanie kolekt²vneho org§nu, ļi uģ predstavenstva, alebo valn®ho zhromaģdenia, 
spravidla nie je pr§vnym ¼konom, ktorĨ by spoloļnosŠ zavªzoval, a preto nem¹ģe byŠ povaģovan® 
za konanie pr§vnickej osoby.

4
 

Je nesporn®, ģe s¼ļasn§ pr§vna ¼prava umoģŔuje v konkr®tnych pr²padoch vyvodiŠ trestn¼ 
zodpovednosŠ fyzickej osoby konaj¼cej v r§mci pr§vnickej osoby alebo za Ŕu, ļi uģ konala v 
postaven² inici§tora protipr§vneho rozhodnutia alebo ļlena schvaŎuj¼ceho org§nu alebo realiz§tora 
tak®ho rozhodnutia. Okrem vyvodenia trestnej zodpovednosti konkr®tnych fyzickĨch os¹b 
probl®mom potom ost§va spoŎahlivo preuk§zaŠ t¼to zodpovednosŠ z hŎadiska zavinenia.

5
 

K nemoģnosti vyvodenia trestnej zodpovednosti pr§ve pre absenciu zavinenia doch§dza prioritne 
v situ§ci§ch, keŅ na prijat² rozhodnutia v r§mci spoloļnosti participuje viac os¹b v r¹znej vertik§lnej 
ġtrukt¼re organizaļnĨch ¼tvarov spoloļnosti, zaloģenej na b§ze nadriadenosti a podriadenosti. 
ńalġ²m pr²padom tohto stavu je, ak k prijatiu koneļn®ho rozhodnutia pr§vnickou osobou d¹jde na 
z§klade pr§vneho alebo ekonomick®ho poradenstva.

6
  

Ukazuje sa, ģe pri vyvodzovan² individu§lnej trestnej zodpovednosti fyzickĨch os¹b 
p¹sobiacich v organizaļnĨch ġtrukt¼rach pr§vnickĨch os¹b s¼ mnoh® aplikaļn® probl®my, a ģe 
postih fyzickĨch os¹b konaj¼cich za pr§vnick® osoby nie je dostatoļne ¼ļinnĨ. Ak sa v zloģitej 
ġtrukt¼re pr§vnickĨch os¹b v¹bec podar² urļiŠ individu§lne zodpovedn¼ osobu, ļasto doch§dza 
k zastaveniu trestn®ho st²hania, alebo oslobodeniu spod obģaloby z d¹vodov d¹kaznej n¼dze. Ak aj 
d¹jde k ods¼deniu fyzickej osoby, jej postih  nepln² dostatoļne ani zastraġovaciu, ani prevent²vnu 
funkciu, pretoģe sa vªļġinou nedotkne samotnej ļinnosti pr§vnickej osoby, jej materi§lnych zdrojov 
a person§lnych predpokladov pre pokraļovanie v krimin§lnej ļinnosti. Majetkov® sankcie ukladan® 
jednotlivcom zost§vaj¼ ļasto ne¼ļinn® pre nesolventnosŠ p§chateŎov, ļo vyvol§va roztrpļenie 
verejnosti, najmª obet². VerejnosŠ ļasto vn²ma individu§lnych p§chateŎov st²hanĨch za trestn¼ 
ļinnosŠ v hospod§rskej sf®re ako ĂobetnĨch bar§nkovñ, zatiaŎ ļo mocn® spoloļnosti nie s¼ nijak 
postihnut®. Nezriedka vyjde najavo, ģe tieto spoloļnosti vypl§caj¼ ods¼denĨm p§chateŎom vysok® 
kompenz§cie za uloģen® trestn® sankcie. Vzrastaj¼ca ekonomick§ a politick§ sila nadn§rodnĨch 
spoloļnost², ako i rozvoj zloģitej infraġtrukt¼ry obchodu a priemyslu, vytv§raj¼ st§le viac pr²leģitost² 
i pre spoloļensky ġkodliv® aktivity, vr§tane tĨch, ktor® moģno oznaļiŠ ako krimin§lne a pr§ve 
prostredn²ctvom pr§vnickĨch os¹b s¼ st§le ļastejġie p§chan® z§vaģn® trestn® ļiny.

 7
 

Zd§ sa, ģe z§sada individu§lnej trestnej zodpovednosti nar§ģa v mnohĨch ohŎadoch na 
hranice svojej ¼ļinnosti, ktor® nie je schopn§ prekroļiŠ. 

Z§kon. ļ. 224/2010 Z. z. ktorĨm sa men² a dopŌŔa z§kon ļ. 300/2005 Z. z. TrestnĨ z§kon v 
znen² neskorġ²ch predpisov a o zmene a doplnen² niektorĨch z§konov s ¼ļinnosŠou od 1.9.2010 
rozġ²ril druhy ochrannĨch opatren² o zhabanie peŔaģnej ļiastky a zhabanie majetku, ļ²m sa zaviedlo 
do pr§vneho poriadku Slovenskej republiky sankcionovanie pr§vnickĨch os¹b prostredn²ctvom 
noriem trestn®ho pr§va (ale nie ich trestn§ zodpovednosŠ), ak doġlo v s¼vislosti s ich ļinnosŠou 

ku sp§chaniu trestn®ho ļinu tak, ako je to pop²san® v Ä 83a TZ ï zhabanie peŔaģnej ļiastky a v Ä 
83b TZ ï zhabanie majetku. 

Zavedenie tzv. nepravej trestnej zodpovednosti pr§vnickĨch os¹b do slovensk®ho 
trestn®ho pr§va nemen² niļ na platnosti z§sady individu§lnej trestnej zodpovednosti, pretoģe 
pr§vnick§ osoba nem¹ģe byŠ v zmysle tejto zodpovednosti p§chateŎom trestn®ho ļinu. Neprav§ 

                                                           
4
 K tomu pozri: 

TERYNGEL, J.: K trestn² odpovŊdnosti ļlenu kolektivn²ho org§nu za nez§konn® rozhodnut² (nad 
jedn²m rozhodnut²m). Trestn² pr§vo 11/98, s.17 ï 19. 
PECHA, S.: Trestn² odpovŊdnost ļlenu kolektivn²ho org§nu za nez§konn® rozhodnut² z jin®ho 
pohledu. Trestn² pr§vo 5/99, s.16 ï 17. 
MENCEROVĆ, I.: Trestn§ zodpovednosŠ os¹b konaj¼cich za akciov¼ spoloļnosŠ. In: V§lkov§, K. ï 
Kr§Ŏoviļ, J. a kol.: Akciov§ spoloļnosŠ, jej organizaļn® a finanļn® riadenie: Praktick§ pr²ruļka pre 
vrcholovĨ manaģment akciovej spoloļnosti. Bratislava: Verlag Dashoffer, 2003, s. 1 ï 10. 
5
 PĐRY, F., ĠĆMAL, P.: JŊġte k trestn² odpovŊdnosti osob jednaj²c²ch za pr§vnick® osoby. Trestn² 
pr§vo ļ. 9/96, s.13  
6
 ĠANTA, J.: Individu§lna trestn§ zodpovednosŠ fyzickĨch os¹b p¹sobiacich v organizaļnej ġtrukt¼re 
pr§vnickĨch os¹b. Justiļn§ revue, 60, 2008, ļ. 11, s. 1582. 
7
 MUSIL, J.: Trestn² odpovŊdnost pr§vnickĨch osob ï ano ļi ne?. Trestn² pr§vo 7 ï 8/2000, s.6. 
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trestn§ zodpovednosŠ pr§vnickĨch os¹b znamen§, ģe pri splnen² z§konom stanovenĨch podmienok 
s¼d uloģ² pr§vnickej osobe ochrann® opatrenie zhabanie peŔaģnej ļiastky alebo zhabanie majetku. 

Uloģenie uvedenĨch ochrannĨch opatren² navrhuje prokur§tor n§vrhom na ich uloģenie 
podanĨm na trestnopr§vny s¼d, kde bolo zaļat® trestn® st²hanie vo veci. N§vrh prokur§tora nie je 
podmienenĨ ģiadnou vªzbou na trestn® st²hanie fyzickĨch os¹b. M¹ģe sa podaŠ v okamihu, ak 
vĨsledkom vyġetrovania je zistenie (preuk§zan® bez d¹vodnĨch pochybnost²), ģe 

a)riadiace (zastupovacie, rozhodovacie a kontroln® ¼lohy) osoby zanedbali dohŎad a kontrolu 
a v d¹sledku tohto zanedbania doġlo k sp§chaniu trestn®ho ļinu osobami podriadenĨmi 
pr§vnickej osobe 

b)riadiace osoby (zastupovacie, rozhodovacie a kontroln® ¼lohy) sa dopustili trestn®ho ļinu. 
Nie je vġak potrebn® v r§mci vyġetrovania zistiŠ, kto sp§chal trestnĨ ļin. Bez ohŎadu na to, ļi 

sa v r§mci trestn®ho st²hania vo veci zist², kto sp§chal trestnĨ ļin, alebo sa to nezist², a je bez 
d¹vodnĨch pochybnost² zistenĨ z§ver o skutoļnostiach uvedenĨch v p²smene a) alebo v p²smene 
b), prokur§tor je povinnĨ podaŠ n§vrh na ochrann® opatrenie.

8
 

UvedenĨ pr§vny stav ohŎadne trestnej zodpovednosti pr§vnickĨch os¹b sa pravdepodobne 
zmen², pretoģe v pl§ne legislat²vnych ¼loh vl§dy SR na rok 2013 sa uv§dza, ģe by mal byŠ na 
rokovanie predloģenĨ n§vrh z§kona o trestnej zodpovednosti pr§vnickĨch os¹b a o zmene a 
doplnen² niektorĨch z§konov. Zavedenie novej pr§vnej ¼pravy trestnej zodpovednosti pr§vnickĨch 
os¹b je v s¼lade aj s odpor¼ļaniami medzin§rodnĨch organiz§ci². 

Prijat²m tzv. pravej trestnej zodpovednosti pr§vnickĨch os¹b v Slovenskej republike sa 
zmenia z§kladn® z§sady slovensk®ho trestn®ho pr§va.  

Z§sada individu§lnej trestnej zodpovednosti sa zmen² na paraleln¼ trestn¼ 

zodpovednosŠ fyzickej a pr§vnickej osoby za ten istĨ skutok. Trestn§ zodpovednosŠ pr§vnickĨch 
os¹b by sa mala uplatŔovaŠ kumulat²vne s trestnou zodpovednosŠou fyzickĨch os¹b, z§kon by 
ģiadnu z tĨchto zodpovednost² nemal favorizovaŠ. Tak¼to konġtrukciu vol² vªļġina zahraniļnĨch 
¼prav.  

Pr²pustn® by malo byŠ i samostatn® st²hanie buŅ len fyzickej alebo len pr§vnickej osoby, a to 
i v pr²pade, ģe nebude moģn® konkr®tne identifikovaŠ fyzick¼ osobu, z ktorej konania by mala byŠ 
zodpovednosŠ pr§vnickej osoby vyvoden§.

9
 Pre vyvodenie trestnej zodpovednosti konkr®tnej 

pr§vnickej osoby bude musieŠ byŠ samozrejme zisten®, ģe k tak®mu konaniu konkr®tne 
nestotoģnenej osoby skutoļne doġlo (napr. bude ist®, ģe sa ho dopustil ļlen ġtatut§rneho org§nu 
alebo zamestnanec pr§vnickej osoby, ale nepodar² sa bez d¹vodnĨch pochybnost² zistiŠ, ktor§ z do 
¼vahy prich§dzaj¼cich os¹b pop²sanĨm sp¹sobom v jej z§ujme alebo v r§mci jej ļinnosti konala). 
Trestn§ zodpovednosŠ pr§vnickej osoby by nemala byŠ vyl¼ļen§ ani z toho d¹vodu, ģe fyzick§ 
osoba pre danĨ trestnĨ ļin, ktorĨ zaklad§ zodpovednosŠ pr§vnickej osoby, sama trestne 
zodpovedn§ nie je, a to ļi uģ z d¹vodu napr. nepr²ļetnosti, premlļania alebo z in®ho d¹vodu. TĨmto 
sa zd¹razŔuje urļit® osamostatnenie trestnej zodpovednosti pr§vnickĨch os¹b.

10
 Trestn§ 

zodpovednosŠ pr§vnickej osoby nem¹ģe byŠ podmienen§ trestnou zodpovednosŠou fyzickej osoby a 
ani  naopak, pretoģe podmienky trestnej zodpovednosti pr§vnickĨch os¹b bud¼ vzhŎadom na 
ġpecifik§ pr§vnickej osoby vymedzen® odliġne, v z§kone o trestnej zodpovednosti pr§vnickĨch 
os¹b. VzhŎadom na uveden®, by preto bolo vhodnejġie oznaļiŠ t¼to nov¼ z§sadu paralelnej 
zodpovednosti fyzickej a pr§vnickej osoby ako z§sadu nez§vislej paralelnej zodpovednosti 
fyzickej a pr§vnickej osoby.  

So zaveden²m z§sady nez§vislej paralelnej zodpovednosti fyzickej a pr§vnickej osoby do 
slovensk®ho trestn®ho pr§va vyvst§va ot§zka, ļi prijatie tejto z§sady nebude v rozpore so z§sadou 
ne bis in idem (nie dvakr§t v tej istej veci). Z§sada ne bis in idem znamen§ z§kaz opªtovn®ho 

postihu rovnak®ho p§chateŎa za ten istĨ skutok. V pr²pade trestnej zodpovednosti pr§vnickej osoby 
a fyzickej osoby vġak nejde o zhodn® subjekty trestnej zodpovednosti. Trestn§ zodpovednosŠ 
pr§vnickej osoby a paraleln§ trestn§ zodpovednosŠ fyzickej osoby pre ten istĨ skutok nie je 

                                                           
8
 D¹vodov§ spr§va k z§konu ļ. 224/2005 Z. z., ktorĨm sa men² a dopŌŔa z§kon ļ. 300/2005 Z. z. 
TrestnĨ z§kon v znen² neskorġ²ch predpisov a o zmene a doplnen² niektorĨch z§konov. 
9
 MUSIL, J., Pr§ġkov§, H., Faldyna, F.: Đvahy o trestn² odpovŊdnosti pr§vnickĨch osob de lege 
ferenda. Trestn² pr§vo 3/2001, s. 13. 
10

 ĠĆMAL, P. a kol.: Trestn² odpovŊdnost pr§vnickĨchosob. Koment§Ś. 1. Vyd§n². Praha: C. H. 
Beck, 2012, s. 177. 
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poruġen²m z§sady ne bis in idem. Za ten istĨ trestnĨ ļin zodpovedaj¼ dva rozdielne subjekty. 

KaģdĨ de iure za Ăsvojeñ konanie.
11

  
Domnievam sa, ģe i po prijat² z§kona o tzv. pravej trestnej zodpovednosti pr§vnickĨch os¹b 

a prijat² z§sady nez§vislej paralelnej zodpovednosti fyzickej a pr§vnickej osoby, zostane z§kladnou 
a prim§rnou trestn§ zodpovednosŠ fyzickĨch os¹b, pretoģe z nej trestn® pr§vo hmotn® vych§dza 
a na nej je v z§sade zaloģen®. Trestn§ zodpovednosŠ pr§vnickĨch os¹b bude trestn¼ zodpovednosŠ 
fyzickĨch os¹b len doplŔovaŠ. 

Slovensk® trestn® pr§vo nepozn§ trestnopr§vnu zodpovednosŠ pr§vneho n§stupcu 
p§chateŎa trestn®ho ļinu. SmrŠou p§chateŎa trestn®ho ļinu zanik§ trestnopr§vny vzŠah. Prijat²m 
z§kona o trestnej zodpovednosti pr§vnickĨch os¹b, bude potrebn® z§kladn® z§sady trestn®ho 
pr§va rozġ²riŠ o z§sadu trestnej zodpovednosti n§stupcu pr§vnickej osoby.

12
 Trestn§ 

zodpovednosŠ by mala prech§dzaŠ na ktor®hokoŎvek pr§vneho n§stupcu pr§vnickej osoby s cieŎom 
zabr§niŠ, aby sa pr§vnick§ osoba vyhla d¹sledkom trestnej zodpovednosti. TĨm by nemala byŠ 
dotknut§ trestn§ zodpovednosŠ pr§vnickej osoby, pokiaŎ t§ v d¹sledku jej premeny nezanikne. 
Ot§zky spojen® so zaveden²m z§sady trestnej zodpovednosti n§stupcu pr§vnickej osoby do 
slovensk®ho trestn®ho pr§va s¼ uģ nad r§mec t®my tohto pr²spevku.  

 
T§to pr§ca bola podporovan§ Agent¼rou na podporu vĨskumu a vĨvoja na z§klade zmluvy ļ. 
APVV-0620-11. 
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TRESTNĆ ZODPOVEDNOSş PRĆVNICKħCH OSĎB 
V KRAJINĆCH SUSEDIACICH SO SLOVENSKOU REPUBLIKOU1 

 
Margita Prokeinov§ 

 
Pr§vnick§ fakulta Univerzity Komensk®ho 

 
 
Abstract: Criminal liability of legal persons stems from the Anglo-American legal system. When 

downloading individual criminal elements of this system in the continental legal system, it came to 
the criminal liability of legal persons. This fact is reflected in several European countries within the 
European Union and beyond. Content of the article focuses on the issue of criminal liability of legal 
persons in countries adjacent to the Slovak Republic. 

 
Abstrakt: Trestn§ zodpovednosŠ pr§vnickĨch os¹b pramen² z angloamerick®ho pr§vneho syst®mu. 

Pri preberan² jednotlivĨch trestnopr§vnych prvkov z tohto syst®mu do kontinent§lneho pr§vneho 
syst®mu priġiel rad aj na trestn¼ zodpovednosŠ pr§vnickĨch os¹b. T§to skutoļnosŠ sa odzrkadlila vo 
viacerĨch eur·pskych ġt§toch v r§mci Eur·pskej ¼nie i mimo nej. Obsah ļl§nku je zameranĨ na 
ot§zku trestnej zodpovednosti pr§vnickĨch os¹b v krajin§ch susediacich so Slovenskou republikou.   
  
Key words: legal entity, crime, criminal liability, penalties 

 
KŎ¼ļov® slov§: pr§vnick§ osoba, trestnĨ ļin, trestn§ zodpovednosŠ, sankcie. 

 
 
1 ĐVOD 

Zrodenie trestnej zodpovednosti pr§vnickĨch os¹b v ġt§toch s kontinent§lnym pr§vnym 
syst®mom iste nebolo jednoduch®. Predch§dzalo tomu mnoģstvo diskusi² a viacero n§vrhov 
legislat²vneho z§meru s predkladan²m viacerĨch alternat²v z§konn®ho znenia, pokiaŎ sa dosiahla 
platnosŠ a ¼ļinnosŠ pr§vnej ¼pravy zakotvuj¼cej trestn¼ zodpovednosŠ pr§vnickĨch os¹b v tom 
ktorom eur·pskom ġt§te. Vo svojom ļl§nku som sa obmedzila iba na ġt§ty, ktor® susedia so 
Slovenskou republikou. TĨka sa to teda MaŅarska, PoŎska, Rak¼ska, Ļeskej republiky a Ukrajiny.  
Vġetky tieto ġt§ty s¼ ļlenmi Eur·pskej ¼nie s vĨnimkou Ukrajiny, no napriek tomu parlament tejto 
krajiny prijal 23. m§ja 2013  z§kon  o implement§cii akļn®ho pl§nu na liberaliz§ciu v²zov®ho reģimu 
EĐ pre Ukrajinu o zodpovednosti pr§vnickĨch os¹b. ĐļinnosŠ tohto z§kona sa oļak§va  1. 
septembra 2014.

2
 

 
2 MAńARSKO 

MaŅarsko patr² medzi ġt§ty s pravou trestnou zodpovednosŠou pr§vnickĨch os¹b. V roku 
2001 bol prijatĨ samostatnĨ z§kon ļ. 104/2001 o trestnopr§vnych opatreniach aplikovateŎnĨch na 
pr§vnick® osoby.

3
 Tento z§kon nadobudol ¼ļinnosŠ aģ 1. m§ja 2004, kedy sa MaŅarsko stalo 

ļlenom Eur·pskej ¼nie.
4
 Z§kon je rozdelenĨ do dvoch ļast². Prv§ ļasŠ m§ trestnohmotnĨ charakter 

a  druh§ ļasŠ m§ trestnoprocesnĨ charakter. Tento z§kon vych§dza z priļ²tateŎnosti trestn®ho ļinu 

                                                           
1
T§to pr§ca bola podporovan§ Agent¼rou na podporu vĨskumu a vĨvoja na z§klade zmluvy ļ. 

APVV-0620-11.  
This work was supported by the Slovak Research and Development Agency under the contract No. 
APVV-0620-11. 
2
 Dostupn® na http://www.legalalliance.com.ua/eng/press/2046/ 
Dostupn® na http://www.dlapiper.com/global/publications/Detail.aspx?pub=8398&RSS=true 
3
 V maŅarskom Trestnom z§kone s¼ v Ä 70 vymenovan® trestn® opatrenia, vr§tane opatren² 
vzŠahuj¼cich sa na pr§vnick® osoby s odkazom na osobitnĨ z§kon v pozn§mke pod ļiarou.  
4
 Dostupn® na http://www.upm.ro/proiecte/EEE/Conferences/papers/S1A38.pdf 
Dostupn® na http://www.internationallawoffice.com/newsletters/detail.aspx?g=03cc5a8a-eb3b-4900-
b9c7-dada1ae61160 
Dostupn® na http://www.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-47aa-
9439 aa4d8f2c3395  
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http://www.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-47aa-9439%20aa4d8f2c3395


_____Zborn²k z medzin§rodnej vedeckej konferencie Bratislavsk® pr§vnick® f·rum 2013____ 

- 1022 - 

pr§vnickej osoby. Ġpecifikom pr§vnej ¼pravy je, ģe na potrestanie pr§vnickej osoby sa vyģaduje 
najsk¹r ods¼denie fyzickej osoby (ļl. 3 ods.1). PokiaŎ teda fyzick§ osoba nie je zn§ma, alebo zn§ma 
s²ce je a je dokonca aj obvinen§, avġak nie je ods¼den§, nem¹ģe byŠ pr§vnickej osobe uloģen§ 
ģiadna sankcia.

5
 Tento fakt nepochybne komplikuje uplatŔovanie trestnej zodpovednosti 

pr§vnickĨch os¹b v aplikaļnej praxi.        
 Proti pr§vnickej osobe  m¹ģu byŠ uloģen® sankcie ak:  

ï doġlo k sp§chaniu ¼myseln®ho trestn®ho ļinu uveden®ho v Trestnom z§kone, 
ï pr§vnick§ osoba profitovala z trestnej ļinnosti a 
ï trestnĨ ļin bol sp§chanĨ v r§mci pr§vnickej osoby s aktivitou jej ļlena alebo pracovn²ka 
opr§vnen®ho ju zastupovaŠ alebo ide o ved¼ceho pracovn²ka, alebo ļlena ļi z§stupcu 
rady dohŎadu.   

Opatrenia vzŠahuj¼ce sa na pr§vnick® osoby:  
ï  zruġenie pr§vnickej osoby, ak bola zaloģen§ za ¼ļelom vykon§vania alebo zakrytia   
trestnej ļinnosti,   

ï   obmedzenie ļinnosti pr§vnickej osoby na jeden aģ tri roky (napr. z§kaz z¼ļastŔovaŠ sa 
verejn®ho obstar§vania, prij²mania dot§ci², zhromaģŅovania vkladov od verejn®ho 
ozn§menia, uzavretia koncesnej zmluvy) a  

ï  ukladanie pok¼t vo vĨġke aģ trojn§sobku z²skanĨch alebo oļak§vanĨch finanļnĨch 
vĨhod v d¹sledku trestnej ļinnosti; najmenej vġak 500 000  FT (asi 2 000 ú). T¼to pokutu moģno 
kombinovaŠ s uloģen²m obchodnĨch obmedzen². 

Sankcie sa uplatnia aj v pr²pade, keŅ trestnĨm ļinom spoloļnosŠ z²skala finanļn¼ vĨhodu a 
ļlen alebo vĨkonn² pracovn²ci opr§vnen² konaŠ v mene spoloļnosti vedeli, ģe bol sp§chanĨ trestnĨ 
ļin. 

Pod pojem Ăpr§vnick§ osobañ spadaj¼ takmer vġetky druhy pr§vnickĨch os¹b existuj¼ce 
v r§mci obļianskeho pr§va (akciov§ spoloļnosŠ, spoloļnosŠ s ruļen²m obmedzenĨm a in® 
pr§vnick® osoby vykazuj¼ce ekonomick¼ aktivitu, okrem toho i  nad§cie a soci§lne organiz§cie).  
Ġt§t a jeho org§ny, ako i medzin§rodn® organiz§cie zriaden® na z§klade medzin§rodnĨch zml¼v  
nepodliehaj¼ trestnej zodpovednosti.  

Ako uģ bolo spomenut®, druh§ ļasŠ samostatn®ho z§kona m§ trestnoprocesnĨ charakter. 
Z§kladnĨm princ²pom tohto z§kona je, ģe spoloļnosŠ (pr§vnick§ osoba) sa nepovaģuje za 
p§chateŎa, a preto nem¹ģe maŠ status obvinen®ho v s¼dnom konan². Na  uloģenie sankcie 
pr§vnickej osobe je potrebn®, aby v pr²sluġnej kauze bola st²han§ fyzick§ osoba a niesla aj trestn¼ 
zodpovednosŠ.  Ak je trestn® konanie ukonļen® proti fyzickej osobe, nebude pokraļovaŠ konanie 
proti pr§vnickej osobe. TrestnĨ poriadok sa pouģije ako pomocnĨ pr§vny predpis pre vġetky 
procesn® ot§zky, ktor® nie s¼ upraven® v samostatnom z§kone.

6
 

 
3 POōSKO 

V roku 2002 bol v PoŎsku prijatĨ samostatnĨ z§kon o zodpovednosti kolekt²vnych subjektov 
za ļiny zak§zan® pod hrozbou trestu (zbierka z§konov z roku 2002 ļ. 197, poloģka 1661). Tento 
z§kon nadobudol ¼ļinnosŠ o rok nesk¹r. K jeho noveliz§cii doġlo v roku 2005. UvedenĨ je v zbierke 
z§konov z roku 2005 ļ. 180, poloģka1492.

7
 

V zmysle predmetn®ho z§kona je kolekt²vny subjekt ch§panĨ ako pr§vnick§ osoba a 
organizaļn§ jednotka bez ġtat¼tu pr§vnickej osoby, s vĨnimkou ministerstva financi² , ¼zemnĨch 
¼radov a ich zvªzkov , ako aj  jednotky ¼zemnej samospr§vy alebo zdruģenia tĨchto jednotiek. 
Kolekt²vny subjekt je aj obchodn§ spoloļnosŠ s vlastnĨm kapit§lom. TakĨto subjekt m¹ģe byŠ 
zodpovednĨ iba za trestn® ļiny uveden® v samostatnom z§kone. Aj keŅ ich vĨpoļet je znaļne 
obmedzenĨ  v porovnan² s trestnĨm z§konn²kom, napriek tomu st§le ġirokĨ a pokrĨva veŎmi odliġnĨ 
rozsah trestnĨch ļinov.  

Kolekt²vny subjekt nesie zodpovednosŠ za protipr§vne konanie fyzickej osoby. Z§kon o 
zodpovednosti kolekt²vnych subjektov stanovuje nasledovn® sankcie:  

                                                           
5
 Dostupn® na http://pravniradce.ihned.cz/c1-59952640-jake-zkusenosti-maji-s-trestni-odpovednosti-

pravnickych-osob-nektere-staty-eu  
6
 Dostupn® na http://www.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-

47aa-9439-aa4d8f2c3395 
7
 Dostupn® na http://www.asser.nl/upload/documents/20121114T044426-Rafal Kierzynka Liability of 

legal persons in Poland.pdf   

http://www.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-47aa-9439-aa4d8f2c3395
http://www.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-47aa-9439-aa4d8f2c3395
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¶ pokutu aģ do vĨġky 20 000 000 PLN (pribliģne 5 000 000 ú), ale nie viac ako 10 % 
pr²jmov v zdaŔovacom obdob², keŅ bol trestnĨ ļin sp§chanĨ. 

¶ Obligat·rne:  
a) prepadnutie predmetov z²skanĨch trestnĨm ļinom,  pouģ²vanĨch alebo urļenĨch 

na sp§chanie  trestn®ho  ļinu,  
b) prepadnutie finanļnĨch ziskov poch§dzaj¼cich z trestnej ļinnosti, 
c) prepadnutie finanļnĨch vĨnosov, ktor® s¼ vĨsledkom protipr§vneho kovania. 

¶ Fakultat²vne: 
ï z§kazy (ukladaj¼ sa na dobu 1 aģ 5 rokov): 
a) podporovaŠ a propagovaŠ obchodn¼ ļinnosŠ, produkty, sluģby atŅ.,  
b) pouģ²vaŠ granty, dot§cie a finanļn¼ podporu z verejnĨch prostriedkov, 
c) pouģ²vaŠ podporu poskytovan¼ medzin§rodnĨmi organiz§ciami, 
d) pod§vaŠ ģiadosti na verejn® obstar§vanie,  
e) z§kaz vĨkonu konkr®tnej ļinnosti; tento z§kaz sa neuloģ², ak by mohol viesŠ k ¼padku 
alebo likvid§cii kolekt²vneho subjektu, alebo k veŎk®mu prep¼ġŠaniu zamestnancov, 

ï vyl¼ļenie z verejnĨch z§kaziek, 
ï verejn® ozn§menie rozsudku.  

 V poŎskej jurisdikcii platila od roku 2003 z§sada, ģe kolekt²vny subjekt m¹ģe niesŠ trestn¼ 
zodpovednosŠ, ale mus² to byŠ podmienen® pr§voplatnĨm rozsudkom s¼du, ģe fyzick§ osoba je 
vinn§ zo sp§chania z§vaģn®ho trestn®ho ļinu alebo s¼d vydal pr§voplatn® rozhodnutie 
o podmieneļnom zastaven² trestn®ho st²hania alebo rozhodol o zastaven² trestn®ho st²hania 
v d¹sledku okolnost² vyluļuj¼cich trestn® st²hanie p§chateŎa (Ä 4 z§kona).   
 Kolekt²vny subjekt m¹ģe niesŠ trestn¼ zodpovednosŠ i za nedbanlivostn® trestn® ļiny (napr. Ä 
186 proti ģivotn®mu prostrediu, Ä 296 trestnĨ ļin poruġenia d¹very v obchodnĨch vzŠahoch, Ä 296a 
trestnĨ ļin korupcie v s¼kromnom sektore).  
  V s¼ļasnej dobe v PoŎsku funguje prav§ trestn§ zodpovednosŠ pr§vnickĨch os¹b, avġak 
v praktickej rovine to nem§ veŎk® vyuģitie s prihliadnut²m na malĨ poļet rieġenia pr²padov v tejto 
oblasti. Pr²sluġn® poŎsk® org§ny id¼ radġej obļianskopr§vnou  cestou. 
 
4 RAKĐSKO 

Od 1. janu§ra 2006 je v Rak¼sku ¼ļinnĨ z§kon o zodpovednosti kolekt²vnych subjektov 
(Verbandsverantwortlichkeitsgesetz ï VbVG).

8
 Spolkov§ zbierka z§konov je obsiahnut§ pod ļ²slom 

151/2005. TĨmto z§konom sa zaviedla do tohto ġt§tu prav§ trestn§ zodpovednosŠ pr§vnickĨch 
os¹b. Đļelom tohto z§kona je dosiahnuŠ predch§dzanie alebo zniģovanie trestnej ļinnosti 
zdruģenia.

9
 Ide predovġetkĨm o akciov¼ spoloļnosŠ,  spoloļnosŠ s ruļen²m obmedzenĨm,  

s¼kromn¼ nad§ciu, komanditn¼ spoloļnosŠ, z§ujmov® zdruģenie atŅ.  
Tento z§kon upravuje v Ä 1 ods. 1 podmienky, za ktorĨch s¼ organiz§cie zodpovedn® za 

sp§chan® trestn® ļiny a sp¹sob, akĨm sa urļuje zodpovednosŠ a sankcie. Zdruģenie m¹ģe byŠ v 
z§sade zodpovedn® za ak®koŎvek poruġenie obsiahnut® v Trestnom z§kone. Takģe neexistuj¼ 
ģiadne obmedzenia v zmysle Ăkatal·gu trestnĨch ļinovñ. V Ä 3 VbVG s¼ uveden® poģiadavky 
trestnej zodpovednosti zdruģenia:

10
 

a)Vġeobecn§ zodpovednosŠ  

Predpokladom je: 

¶ sp§chanie trestn®ho ļinu v prospech zdruģenia (napr. asoci§cia bola obohaten§, uġetrila 
vĨdavky v d¹sledku trestn®ho ļinu) alebo 

¶ poruġenie povinnost² zdruģen²m (napr. spoloļnosŠ nebude zodpovedn§ za dopravn¼ 
nehodu svojho zamestnanca, keŅ poļas jazdy telefonoval bez hands-free. In§ bude situ§cia, 
keŅ doġlo k zlyhaniu bŘzd, pretoģe povinnosŠou spoloļnosti je zabezpeļiŠ pravidelnĨ servis 
a kontrolu automobilu). 
b)ZodpovednosŠ za ļinnosŠ rozhoduj¼cej osoby (osoba vystupuj¼ca za pr§vnick¼ osobu, 

ktor§ m§ intern¼ kontroln¼ pr§vomoc alebo m§ vĨznamnĨ vplyv na pr§vnick¼ osobu inĨm 
sp¹sobom (Ä 2 ods. 1 VbVG). 

                                                           
8
 Dostupn® na 

http://www.jusline.at/index.php?cpid=ba688068a8c8a95352ed951ddb88783e&lawid=102&paid=1&
mvpa=0 
9
 Z§kon nepouģ²va pojem Ăpr§vnick§ osobañ, ale pojem Ăzdruģenieñ (Verband). 

10
 Dostupn® na http://www.hausarbeiten.de/faecher/vorschau/185024.html 
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c)ZodpovednosŠ za ļinnosŠ zamestnancov. Plat² z§sada, ģe keŅ zamestnanec kon§ 

¼myselne, pr§vnick§ osoba bude taktieģ zodpovedn§ za ¼myselnĨ trestnĨ ļin a to 
i v pr²pade, ak rozhoduj¼ca osoba konala nedbanlivostne. PokiaŎ vġak doġlo 
u zamestnanca k nedbanlivostn®mu zavineniu, pr§vnick§ osoba bude tieģ zodpovedn§ za 
nedbanlivostnĨ trestnĨ ļin, i keŅ rozhoduj¼ca osoba konala ¼myselne.

11
 

 V Ä 3 ods. 4 VbVG je z§roveŔ stanoven®, ģe zodpovednosŠ zdruģenia za trestnĨ ļin 
a trestnosŠ nositeŎa rozhodovacej pr§vomoci alebo zamestnancov za rovnak® trestn® ļiny sa 
navz§jom nevyluļuj¼.

12
Tento fakt nie je v rozpore so z§kazom dvojit®ho potrestania v zmysle 

z§sady ne bis in idem (ļl. 4 Dodatkov®ho protokolu ļ. 7 k Eur·pskemu dohovoru o ŎudskĨch 

pr§vach a z§kladnĨch slobod§ch), pretoģe sankcie sa vzŠahuj¼ na odliġn® subjekty.
13

 Potrebn® je 
eġte dodaŠ, ģe trestn§ zodpovednosŠ zdruģenia nemus² z§visieŠ od zodpovednosti, resp. ods¼denia 
fyzickej osoby (zamestnanca).  
 Ak je zdruģenie zodpovedn® za trestnĨ ļin, moģno mu uloģiŠ pokutu, ktor§ sa urļuje 
v dennĨch sadzb§ch (1 ï 180) podŎa z§vaģnosti trestn®ho ļinu. Finanļn® rozmedzie jednej dennej 
sadzby z§vis² od vĨsledkov hospod§renia zdruģenia, vr§tane jeho Ņalġej ekonomickej vĨkonnosti. 
VĨŠaģok z pok¼t sl¼ģi neziskovĨm zdruģeniam, na humanit§rne alebo n§boģensk® ¼ļely (Ä 4 
VbVG). Ak je zdruģenie ods¼den® k pokute najviac na 70 dn², m¹ģe byŠ tento peŔaģnĨ trest 
podmieneļne odloģenĨ, priļom sa stanov² sk¼ġobn§ doba najmenej na jeden rok a najviac na tri 
roky. Sk¼ġobn§ doba m¹ģe byŠ predŌģen§ maxim§lne na pªŠ rokov s Ņalġ²mi povinnosŠami (Ä 9 ods. 
3 VbVG). Trestnopr§vne opatrenia voļi zdruģeniu prech§dzaj¼ i na jeho pr§vneho n§stupcu. 
 
5 ĻESKĆ REPUBLIKA 

 V Ļeskej republike bol prijatĨ samostatnĨ z§kon ļ. 418/2011 Sb. o trestn² odpovŊdnosti 
pr§vnickĨch  osob a Ś²zen² proti nim s ¼ļinnosŠou od 1. janu§ra 2012. K tomuto z§konu bol s¼ļasne 
prijatĨ aj z§kon ļ. 420/2011 Sb. o zmŊnŊ nŊkterĨch z§konŢ v souvislosti s pŚijet²m z§kona o trestn² 
odpovŊdnosti pr§vnickĨch  osob a Ś²zen² proti nim, ktorĨ novelizoval napr²klad Trestn² z§kon²k, 
ObļanskĨ z§kon²k, ObļanskĨ soudn² Ś§d, Obchodn² z§kon²k, ĢivnostenskĨ z§kon atŅ. Treba 
zd¹razniŠ, ģe Trestn² z§kon²k a Trestn² Ś§d maj¼ subsidi§rnu povahu vo vzŠahu k z§konu o trestn² 
odpovŊdnosti pr§vnickĨch  osob a Ś²zen² proti nim. Explicitne to vyplĨva z Ä 1 ods. 2 tohto z§kona. 
Predmetom jeho ¼pravy s¼ podmienky trestnej zodpovednosti pr§vnickĨch os¹b, tresty a ochrann® 
opatrenia, ktor® moģno uloģiŠ pr§vnickĨm osob§m za stanoven® sp§chan® trestn® ļiny, a postup 
v konan² proti pr§vnickĨm osob§m (Ä 1 ods. 1). Spom²nanĨ samostatnĨ pr§vny predpis obsahuje 
komplexn¼ ¼pravu trestnej zodpovednosti pr§vnickĨch os¹b z hmotnopr§vneho i procesnopr§vneho 
hŎadiska a z§roveŔ prin§ġa aj mnoģstvo noviniek z tejto oblasti. Tento z§kon v podstate kop²ruje 
ġtrukt¼ru vġeobecnej ļasti Trestn²ho z§kon²ka. Zo ġirġieho pohŎadu moģno konġtatovaŠ, ģe z§kon 
o trestn² odpovŊdnosti pr§vnickĨch  osob a Ś²zen² proti nim sa svojou povahou odv²ja jednak od 
Trestn²ho z§kon²ka a jednak aj od Trestn²ho Ś§du. Na z§klade tejto skutoļnosti ho viacer² odborn²ci 
nepovaģuj¼ za osobitnĨ pr§vny predpis, ale oznaļuj¼ ho ako vedŎajġ² TrestnĨ z§kon.

14
 Tento 

samostatnĨ z§kon upravuj¼ci trestn¼ zodpovednosŠ pr§vnickĨch os¹b a konanie proti nim zaviedol 
do Ļeskej republiky tzv.  prav¼ trestn¼ zodpovednosŠ pr§vnickĨch os¹b, keŅģe umoģŔuje okrem 
ochrannĨch opatren² uloģiŠ aj tresty. 
 R§mcov® rozhodnutia Eur·pskej ¼nie i smernice Eur·pskeho spoloļenstva, resp.  Eur·pskej 
¼nie EU definuj¼ zhodne pr§vnick¼ osobu, ako ĂakĨkoŎvek subjekt, ktorĨ je pr§vnickou osobou podŎa 
pr²sluġn®ho vn¼troġt§tneho pr§va, s vĨnimkou ġt§tov alebo inĨch verejnopr§vnych subjektov pri 
vĨkone verejnej moci a verejnĨch medzin§rodnĨch organiz§ci²ñ.

15
 T§to vĨnimka sa, samozrejme, 

premietla i do Ä 6 ods. 1 z§kona o trestn² odpovŊdnosti pr§vnickĨch osob. To znamen§, ģe z trestnej 
zodpovednosti s¼ vyl¼ļen® iba: 

a) Ļesk§ republika a 

                                                           
11

 Cit. podŎa BOHUSLAV, L. PŚiļitatelnost trestn®ho ļinu pr§vnick® osobŊ. In: JELĉNEK, J. a kol. 
Trestn² odpovŊdnost pr§vnickĨch osob ï bilance a perspektivy. Praha: Leges, 2013, s. 153. 
12

 Dostupn® na 
http://www.wkw.at/docextern/tankstellen/Gesellschaftsrecht/unternehmerstrafrecht[1].pdf 
13

 Dostupn® na http://www.law.muni.cz/sborniky/dp08/files/pdf/trest/kratochvil.pdf 
14

  Pozri napr. ĠĆMAL, P. K trestnŊpr§vn² odpovŊdnosti pr§vnickĨch osob. Bulletin advokacie ļ. 
11/2011, s. 21. VANTUCH, P. K n§vrhu z§kona o trestn² odpovŊdnosti pr§vnickĨch osob. Trestn² 
pr§vo, 2003, ļ. 10, s. 2-3. 
15
 Dostupn® na http://www.ok.cz/iksp/docs/aidp_111006s.doc  
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b) ¼zemn® samospr§vne celky pri vĨkone verejnej moci. 
 V zmysle samostatn®ho z§kona podŎa Ä 9 ods. 3, trestn§ zodpovednosŠ fyzickej osoby nie je 
viazan§ na trestn¼ zodpovednosŠ pr§vnickej osoby v tej istej veci a plat² to aj opaļne. Z§roveŔ nie je 
vġak vyl¼ļen®, aby za protipr§vne konanie niesla trestn¼ zodpovednosŠ rovnako fyzick§ osoba, ako 
aj pr§vnick§ osoba v tej istej veci. V Ä 10 uveden®ho z§kona je upraven§ z§sada trestnej 
zodpovednosti n§stupcu  pr§vnickej osoby. To znamen§, ģe trestn§ zodpovednosŠ pr§vnickej osoby 
prech§dza na vġetkĨch jej pr§vnych n§stupcov za ¼ļelom, aby sa zabr§nilo vyhnutiu pr§vnickej 
osoby z konzekvencie trestnej zodpovednosti. V z§sade plat², ģe pr§vnick§ osoba nem¹ģe byŠ 
poļas trvania trestn®ho konania zruġen§, zmenen§ alebo nem¹ģe d¹jsŠ k jej z§niku s vĨnimkou, ak 
by d¹sledky boli neprimeran® povahe sp§chan®ho trestn®ho ļinu. V takom pr²pade potom 
prech§dza trestn§ zodpovednosŠ takejto pr§vnickej osoby na pr§vneho n§stupcu, resp. na vġetkĨch 
jej pr§vnych n§stupcov.

16
   

 PokiaŎ ide o ot§zku rozsahu trestnej zodpovednosti pr§vnickĨch os¹b, rieġi to Ä 7 z§kona 
o trestn² odpovŊdnosti pr§vnickĨch osob. Obsahuje taxat²vny vĨpoļet trestnĨch ļinov, ktorĨch sa 
m¹ģe dopustiŠ pr§vnick§ osoba, a za ktor® bude niesŠ aj trestn¼ zodpovednosŠ. Do stanoven®ho 
vĨpoļtu spadaj¼ preļiny i zloļiny. Forma zavinenia tĨchto trestnĨch ļinov je takisto r¹znorod§.  
 Ustanovenie Ä 8 z§kona o trestn² odpovŊdnosti pr§vnickĨch osob rieġi ot§zku, ktor® fyzick® 
osoby a za akĨch predpokladov, maj¼ za n§sledok vznik trestnej zodpovednosti pr§vnickej osoby. 
Ot§zka zavinenia je rieġen§ formou tzv. priļ²tateŎnosti trestn®ho ļinu pr§vnickej osobe. Ide 
o ġpecifick¼ zodpovednosŠ za zavinenie vzŠahuj¼cu sa na pr§vnick¼ osobu odliġn¼ od pojmu 
zavinenia pri fyzickej osobe, na z§klade ktorej moģno pr§vnickej osobe priļ²taŠ urļit¼ formu 
zavinenia, ak nastali urļit® okolnosti (napr. nespr§vne rozhodnutie, zanedbanie dohŎadu 
zodpovednou osobou, aby nedoġlo k poruġeniu alebo ohrozeniu z§ujmu chr§nen®ho Trestn²m 
z§kon²kem.

17
 Okrem zavinenia pr§vnickej osoby mus² byŠ jej konanie protipr§vne a trestnĨ ļin mus² 

byŠ sp§chanĨ v jej mene alebo v jej z§ujme alebo v r§mci jej ļinnosti.   
 Ļesk§ pr§vna ¼prava uv§dza v Ä 15 pr²sluġn®ho z§kona druhy trestov, ktor® moģno uloģiŠ 
pr§vnickej osobe. Patr² sem:  

 a) zruġenie pr§vnickej osoby, 
 b) prepadnutie majetku, 
 c) peŔaģnĨ trest, 
 d) prepadnutie veci alebo inej majetkovej hodnoty, 
 e) z§kaz ļinnosti, 
 f) z§kaz plnenia verejnĨch z§kaziek, ¼ļasti v koncesnom konan² alebo vo verejnej s¼Šaģi, 
 g) z§kaz prij²mania dot§ci² a subvenci², 
 h) uverejnenie rozsudku. 

Pr§vnickej osobe moģno uloģiŠ aj ochrann® opatrenie, ktorĨm je zhabanie veci alebo inej majetkovej 
hodnoty. Na jeho aplik§ciu z§konodarca odkazuje na Trestn² z§konn²k.  
 Z§kon o trestn² odpovŊdnosti pr§vnickĨch  osob a Ś²zen² proti nim v Ä 31 prip¼ġŠa spoloļn® 
konanie proti obvinenej pr§vnickej osobe a obvinenej fyzickej osobe, ak ich trestn® ļiny spolu 
s¼visia a pokiaŎ tomu nebr§nia d¹leģit® d¹vody. Ich trestn§ zodpovednosŠ sa posudzuje samostatne 
a pr§vne ¼kony sa v takomto konan² vykon§vaj¼ spravidla najprv vo vzŠahu k fyzickej osobe. 
 
6 UKRAJINA 

 Prv® pokusy o zavedenie trestnej zodpovednosti pr§vnickĨch os¹b na Ukrajine boli vykonan® 
uģ v roku 1993.  Niektor² pr§vnici tvrdia, ģe trestn§ zodpovednosŠ pr§vnickĨch os¹b na Ukrajine v 
najġirġom slova zmysle uģ existovala, ale bola skryt§ za r¹znymi n§zvami (napr. administrat²vna, 
daŔov§, ekonomick§ zodpovednosŠ).

18
 

 23. m§ja 2013 ukrajinskĨ parlament prijal z§kon o zmene niektorĨch legislat²vnych aktov 
Ukrajiny (o implement§cii akļn®ho pl§nu na liberaliz§ciu v²zov®ho reģimu EĐ pre Ukrajinu o 
zodpovednosti pr§vnickĨch os¹b). Tento z§kon eġte nie je ¼ļinnĨ, ale stane sa tak 1. septembra 

                                                           
16

 JELĉNEK, J., HERCEG, J. Z§kon o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim. 
Koment§Ś s judikaturou. Praha: Leges, 2012, s. 85. 
17
JELĉNEK, J., HERCEG, J. Z§kon o trestn² odpovŊdnosti pr§vnickĨch osob a Ś²zen² proti nim. 
Koment§Ś s judikaturou. Praha: Leges, 2012, s. 72. 
18

 Dostupn® na http://www.tmf-group.com/en/Media-Centre/News-Comments-and-Features/July-
2013/Change-to-law-sets-out-criminal-responsibility-of-legal-entities-in-the-Ukraine 

http://www.tmf-group.com/en/Media-Centre/News-Comments-and-Features/July-2013/Change-to-law-sets-out-criminal-responsibility-of-legal-entities-in-the-Ukraine
http://www.tmf-group.com/en/Media-Centre/News-Comments-and-Features/July-2013/Change-to-law-sets-out-criminal-responsibility-of-legal-entities-in-the-Ukraine
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2014.
19

 PrijatĨ z§kon vymedzuje trestn® ļiny, za ktor® pr§vnick§ osoba bude trestne zodpovedn§. 
TĨka sa to napr. legaliz§cie pr²jmov z²skanĨch z trestnej ļinnosti, ¼ļasti na sp§chan² teroristick®ho 
ļinu, verejn®ho podnecovania k sp§chaniu terorizmu, vytvorenia teroristickej skupiny alebo 
teroristickej organiz§cie, aby sa uŎahļilo sp§chaniu terorizmu, financovania terorizmu, vyuģ²vania 
finanļnĨch prostriedkov poch§dzaj¼cich z nedovolen®ho obchodovania s omamnĨmi, 
psychotropnĨmi l§tkami, jedmi a prekurzormi, podpl§cania ¼radn²kov inĨch pr§vnickĨch os¹b alebo 
os¹b zapojenĨch do odbornĨch verejnĨch sluģieb, ako s¼ aud²tori, odhadcovia, not§ri atŅ., ponuka 
alebo poskytnutie neopr§vnenej vĨhody pre ¼radn²ka, alebo neprimeranĨ vplyv naŔho.  
 Trestn§ zodpovednosŠ vznik§, ak osoba opr§vnen§ konaŠ v mene pr§vnickej osoby sa 
dopust² niektor®ho z uvedenĨch trestnĨch ļinov v mene a v prospech pr§vnickej osoby. Sankciou za 
protipr§vne konanie je pokuta od 85 000 UAH  do 1 275 000 UAH (v prepoļte je to pribliģne od 10 
000 USD do 160 000 USD). Ak je tak§to osoba uznan§ za vinn¼ zo sp§chania teroristick®ho ļinu, 
verejn®ho podnecovania k sp§chaniu terorizmu, financovania terorizmu, vytvorenia teroristickej 
skupiny alebo teroristickej organiz§cie, mus² d¹jsŠ k zruġeniu pr§vnickej osoby na z§klade s¼dneho 
rozhodnutia a k zhabaniu majetku. Z§kon predpoklad§, ģe org§ny ġt§tnej spr§vy, miestnej 
samospr§vy, ako aj organiz§cie nimi vytvoren® a medzin§rodn® organiz§cie, nem¹ģu byŠ trestne 
zodpovedn®.  
 
 
7 SĐHRN 
 Vznik trestnej zodpovednosti pr§vnickĨch os¹b 

MaŅarsko Ƅ z§kon ļ. 104/2001 o trestnopr§vnych opatreniach aplikovateŎnĨch na pr§vnick® osoby, 
¼ļinnosŠ 1. m§ja 2004, 
PoŎsko Ƅ  z§kon ļ. 197/2002, poloģka 1661 o zodpovednosti kolekt²vnych subjektov za ļiny 
zak§zan® pod hrozbou trestu,  ¼ļinnosŠ o rok nesk¹r,      
Rak¼sko Ƅ  spolkovĨ z§kon ļ. 151/2005 o zodpovednosti kolekt²vnych subjektov, ¼ļinnosŠ 1. 
janu§ra 2006, 
Ļesk§ republika Ƅ  z§kon ļ. 418/2011 Sb. o trestn² odpovŊdnosti pr§vnickĨch  osob a Ś²zen² proti 
nim, ¼ļinnosŠ 1. janu§ra 2012,  
Ukrajina Ƅ  23. m§ja 2013 ukrajinskĨ parlament prijal z§kon o implement§cii akļn®ho pl§nu na 
liberaliz§ciu v²zov®ho reģimu  EĐ pre Ukrajinu o zodpovednosti pr§vnickĨch os¹b. 
 Charakter trestnej zodpovednosti pr§vnickĨch os¹b 
Vo vġetkĨch danĨch krajin§ch je v s¼ļasnosti upraven§ trestn§ zodpovednosŠ pr§vnickĨch os¹b v 
samostatnĨch z§konoch v podobe pravej trestnej zodpovednosti. 
 Rozsah trestnej zodpovednosti pr§vnickĨch os¹b 
Z pªtice ġt§tov sa v ġtyroch pr²padoch vzŠahuje zodpovednosŠ pr§vnickĨch os¹b len na trestn® ļiny 
taxat²vne vymedzen® v samostatnom z§kone. VĨnimkou je Rak¼sko, kde s¼ pr§vnick® osoby 
zodpovedn® za vġetky trestn® ļiny uveden® v Trestnom z§kone. 
 Sankcie  
Spoloļnou sankciou pre uveden® ġt§ty je pokuta. Najpr²snejġou sankciou je zruġenie pr§vnickej 
osoby , ktor§ plat² v MaŅarsku, Ļeskej republike a Ukrajine. Najmiernejġou sankciou je z pohŎadu 
z§kona uverejnenie rozsudku a plat² v PoŎsku a Ļeskej republike.  
 Na ¼plnĨ z§ver povaģujem za potrebn® poznamenaŠ, ģe trestn§ zodpovednosŠ pr§vnickĨch 
os¹b sa v krajin§ch s  kontinent§lnym pr§vnym syst®mom veŎmi neujala v praktickej rovine, pretoģe 
je to prvok cudz² a neprirodzenĨ pre trad²ciu tohto syst®mu. 
 
T§to pr§ca bola podporovan§ Agent¼rou na podporu vĨskumu a vĨvoja na z§klade zmluvy 
ļ. APVV-0620-11. 
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Abstract: Conferrence papers calls about corporate criminal liability, their fundamental principles, 

so that application models and with connections on right to fair trial in criminal respectively criminal 
proceedings consequences. 
 
Abstrakt: Pr²spevok pojedn§va trestnej zodpovednosti pr§vnickĨch os¹b, ich doktrin§lnych 

vĨchodisk§ch ako aj aplikaļnĨch modeloch a spojitosti s pr§vom na spravodlivĨ proces v 
trestnopr§vnych resp. trestno-procesnĨch s¼vislostiach. 
 
Key words: criminal liability, right to fair trial, corporate persons 
 
KŎ¼ļov® slov§: trestn§ zodpovednosŠ, pr§vo na spravodlivĨ proces, pr§vnick® osoby 

 
 
1 ĐVOD 

V pr²spevku sa budeme venovaŠ ¼skaliam trestno-pr§vnych osobitost² pr§va na spravodlivĨ 
proces v pr²pade zavedenie pravej trestnej zodpovednosti pr§vnickĨch os¹b. Avġak, sk¹r neģ sa im 
priamo zaļneme venovaŠ, je d¹vodn® zrekapitulovaŠ si z§kladn® ot§zky kontroverzie ktor¼ t§to 
ot§zka vzbudzuje.  

 Tradiļne sa medzi prvĨm a najpodstatnejġ²m uv§dza najrozporuplnejġia diġtinkcia v podobe 
antagonistickĨch pr²stupov medzi individu§lnou trestnou zodpovednosŠou tzn., ģe za sp§chanie 
trestn®ho ļinu je zodpovednĨ jedine jeho p§chateŎ, oproti t®ze kolekt²vnej viny pod ktor¼ mnoh² 
teoretici zaraŅuj¼ i zavedenie pravej trestnej zodpovednosti pr§vnickĨch os¹b. Avġak je nutn® 
podotkn¼Š, ģe t®za, resp. hlavnĨ kameŔ kontinent§lneho trestn®ho pr§va je predsa znaļne 
modifikovanĨ.T§to modifik§cia dnes zahŘŔa r¹zne formy spolup§chateŎstva, nepriameho 
p§chateŎstva ako i, a to mnoh² opom²naj¼, postihovanie za kolekt²vne formy skupiny p§chateŎov. 
Slovensk§, ale i ļesk§ doktr²na trestn®ho pr§va zhodne uv§dza nedostatky, pr²padne negat²va 
zavedenia trestnej zodpovednosti pr§vnickĨch os¹b. Najļastejġia sa odvol§va na zistenia P. 
Bouzata, ktorĨ negat²va zhrnul do piatich bodov nasledovne: Ă1. pr§vnick® osoby nemaj¼ vlastn¼ 
v¹Ŏu a bez v¹le nem¹ģe existovaŠ vina a bez viny trestn§ zodpovednosŠ, 2. pr§vnick® osoby existuj¼ 
a s¼ sp¹sobil® len pokiaŎ to je nevyhnutn® na plnenie ich poslania priļom k tak®mu poslaniu 
nen§leģ² p§chanie deliktov a preto nie s¼ pr§vnick® osoby schopn® p§chaŠ delikty (tzv. princ²p 
ġpeciality), 3. pripustenie zodpovednosti pr§vnickĨch os¹b je v rozpore so z§sadou personality 
trestov , pretoģe by trest uloģenĨ pr§vnickej osobe zasiahol vġetkĨch ļlenov pr§vnickej osoby, t.j. aj 
tĨch, ktorĨ nemaj¼ s trestnĨm ļinom niļ spoloļn®, 4. trestnĨ syst®m je zameranĨ len na fyzick® 
osoby, 5. nie je moģn® popri trestnom st²han² zodpovedn®ho ļlena pr§vnickej osoby postihn¼Š aj 
samotn¼ pr§vnick¼ osobu, pretoģe by to bolo v rozpore so z§sadou ne bis in idem.ñ

1
 Rozpor 

v ingerencii trestno-pr§vnej zodpovednosti pr§vnickĨch os¹b vyjadruje ļesk§ doktrin§lna spisba.
2
 

                                                           
1
 Pozri k tomu MADLIAK, J et al. 2011. Trestn® pr§vo hmotn®. I. ļasŠ. UPJĠ. Koġice, s. 169; 
NiekoŎko ¼vah k trestnej zodpovednosti pr§vnickĨch os¹b. 2008. MADLIAK, J. ï PORADA, V. ï 

ĻEĻOT, V. [ed.] Jozef ZĆHORA. Bratislava : Eurok·dex, 2008. Rekodifik§cia trestn®ho pr§va. 
Doterajġie poznatky a sk¼senosti. s. 281. 978-80-89363-03-2 a i. 
2
 JELĉNEK, J. ï HERCEG, J. 2013. Z§kon o trestn² odpovŊdnosti pr§vnickĨch osob. Koment§Ś s 
judikaturou 2. aktualizovan® a doplnŊn® vyd§n². Leges, s. 12 a nasl., : SolnaŘ, V, Fenyk, J., 
C²saŘov§, D., Vanduchov§, M. Syst®m ļesk®ho trestn²ho pr§va. II. Z§klady trestn² odpov®dnosti. 
Praha: Nakiadatelstv² Novatrix, 2009, s. 264 aģ 267; NovotnĨ, O., Vanduchov§, M., Ġ§mal, P. a kol. 
Trestn² pr§vo hmotn®. 1. Obecn§ ļ§st. 6., prepracovan® vyd§n². Praha: Wolters Kluwer ĻR, 2010, s. 
212 aģ 213 a i.  
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Avġak tak ako existuj¼ negat²va voļi jej ustanoveniu, poukazuje sa i na d¹vody ved¼ce k jej 
zavedeniu.

3
 Paradoxom vĨpoļtu d¹vodov opr§vŔuj¼cim a posilŔuj¼cim zavedenie trestnej 

zodpovednosti pr§vnickĨch os¹b je veŎmi ļasto opom²nan§. V tomto pr²pade je potrebn® objasniŠ 
kedy sa vytvorila moģnosŠ aby si fyzick® osoby za ¼ļelom podnikania mohli vytvoriŠ umel®, ale 
pr§vom uznan® osoby. A preto je potrebn® sa vr§tiŠ do hist·rie dan². Nebudeme zach§dzaŠ Ņaleko 
do hist·rie aby sme si naļrtli, ģe dane z pr²jmu v transatlantickom svete t.j. Anglicku a SpojenĨch 
ġt§toch de facto neexistovali. V SpojenĨch ġt§toch zavedenie dane na niektor® druhy tovaru 
sp¹sobili napr. historick¼ udalosŠ zn§mu pod n§zvom Bostonsk® pitie ļaju. S¼ļasŠou 
inġtitucion§lneho syst®mu sa daŔ z pr²jmu stala pernamentnĨm odvodom obļanov v Anglicku r. 
1874, v SpojenĨch ġt§toch prijat²m 16. dodatku Đstavy v r. 1913.  Avġak vl§dy, ktor® z²skali tento 
zdroj p¹vodne urļenĨ myġlienkou zobraŠ bohatĨm a prerozdeliŠ chudobnĨm zaļali nutne potrebovaŠ 
vªļġ² zdroj peŔaz² z daŔovĨch pr²jmov a tak rozġ²rili a postupne rozġiruj¼ daŔov¼ povinnosŠ. Preļo? 
Pretoģe ich sp¹sob uvaģovania a existencie je ¼plne odliġnĨ. V ļom? V tom, ģe ġt§tni ¼radn²ci s¼ 
hodnoten² a ich efektivita je v tom koŎko peŔaz² s¼ schopn² spotrebovaŠ, naproti tomu kapitalizmus 
v podobe dom§cnost², korpor§ci², ktor® s¼ hodnoten® tak ako efekt²vne s¼ a teda akĨ kapit§l s¼ 
schopn® vytv§raŠ a tĨm si z²skavaj¼ d¹veru investorov. Tak si majetn² Ŏudia vytvorili korpor§cie aj na 
tento ¼ļel. DaŔ z pr²jmu pre pr§vnick® osoby a fyzick® osoby sa vĨrazne l²ġi ï vªļġinou je pre 
pr§vnick® osoby v podobe doktr²ny o zlepġovan² podnikateŎsk®ho prostredia sadzba niģġia, m§ 
vªļġie moģnosti daŔovej optimaliz§cie a nehovoriac o moģnosti zaplatiŠ niektor® poloģky eġte pred 
zdanen²m ako i presunom n§kladov fyzickĨch os¹b ï vlastn²kov korpor§cie na korpor§ciu samotn¼ 
a tĨm zniģovaŠ ich celkov® ģivotn® n§klady na ļo najniģġiu ¼roveŔ, ļo znamen§ vytv§ranie skryt®ho 
zisku a tĨmto z²skali Ŏudia, ktor² sa schovali za z§voj pr§vnych dokumentov vytv§raj¼cich pr§vnick¼ 
osobu veŎk¼ vĨhodu a t¼ z²skali pr§ve majetn² Ŏudia. Z toho vyplĨva, ģe existencia pr§vnickĨch os¹b 
pr§ve za tĨmto ¼ļelom a na Slovensku je to veŎmi vĨrazn® t.j. obch§dzanie daŔovej povinnosti, 
resp. umoģnenie daŔovej optimaliz§cie a tĨm zniģovania daŔovĨch vĨnosov je nepochybne 
relevantnĨm d¹vodom zaviesŠ trestn¼ zodpovednosŠ pr§vnickĨch os¹b len z tohto jedin®ho d¹vodu. 
VzhŎadom na to, ģe pr§vny syst®m by mal nasledovaŠ i minim§lnu koncepciu spravodlivosti, je nutn® 
ch§paŠ spravodlivosŠ ako f®rovosŠ

4
 a tak je od¹vodnen® pouk§zaŠ na to, ģe trestn§ zodpovednosŠ 

pr§vnickĨch os¹b koriguje uģ tak veŎk¼ ekonomick¼ nerovnosŠ medzi fyzickĨmi osobami 
a pr§vnickĨmi osobami, pretoģe trestn§ zodpovednosŠ a verejn§ mienka s¼ eġte poslednĨmi 
moģnosŠami ktorĨmi zvyġok popul§cie disponuje. 

Medzi Ņalġiemu d¹vody podporuj¼ce zavedenie trestnej zodpovednosti pr§vnickĨch os¹b 
patr² aj to, ģe ĂFirma m¹ģe odradiŠ od zloļinu ex ante tĨm, ģe prijme opatrenia ktor® zniģuj¼ 
oļak§vanĨ vĨhodu pre zamestnancov alebo zvĨġi priame n§klady s¼visiace s jeho sp§chan²m. 
Korpor§cie maj¼ priamu kontrolu nad oļak§vanĨmi vĨnosmi trestnej ļinnosti ï kontrolu ktor¼ ġt§t 
nem§ ï pretoģe p§chatelia vġeobecne maj¼ prospech zo zloļinov p§chanĨm korpor§ciami nepriamo 
cez kompenz§cie a in® vĨhody ktor® dostan¼ z akci² zvyġuj¼cich firemn® zisky. Firmy maj¼ teda 
jedineļn® postavenie zasiahnuŠ ex ante odraden²m pred p§chan²m zloļinov cez ich schopnosŠ 
zaviesŠ ļinnosti ktor® sp¹sobuj¼ zniģovanie vĨnosov z p§chania trestnej ļinnosti.ñ

5
 Uveden® 

poukazuje na priamu moģnosŠ korpor§cie zamedziŠ p§chaniu trestnej ļinnosti, ļi uģ je p§chan§ 
prostredn²ctvom je zamestnancov alebo Ŕou samou. Ak je v schopnostiach a moģnostiach pr§vneho 
subjektu zabr§niŠ p§chaniu trestnej ļinnosti a nezabr§ni jej pr²padne ju eġte s§m svojou ļinnosŠou 
podporuje nepochybne mu vznik§ zodpovednosŠ za t¼to ļinnosŠ. Ļi jej aj t§to zodpovednosŠ trestn§ 
je moģn® navodiŠ formul§ciou omisivnĨch resp. nedbanlivostnĨch trestnĨch ļinov ï vedieŠ, ģe m¹ģe 
sp¹sobiŠ, ale spolieha sa bez primeranĨch d¹vodov, ģe nesp¹sob² alebo nevedel, ģe m¹ģe 
sp¹sobiŠ, ale vedieŠ mal a mohol.  

ńalġ²m faktom za zavedenie trestnej zodpovednosti pr§vnickĨch os¹b, ktor® priamo vyvracia 
niektor® z uvedenĨch t®ze proti je zavedeniu je nasledovn®: ĂModern® korpor§cie maj¼ nielen 
bezprecedentn¼ silu, ale pouģ²vaj¼ ju sp¹sobom, ktorĨ ļasto sp¹sobuje v§ģne ġkody nielen 
jednotlivcom ale i spoloļnosti ako celku. V niektorĨch ned§vnych pr²padoch, firemn® pochybenia 
a trestn§ ļinnosŠ destabilizovala akciovĨ trh a viedla k strate v r§doch mili§rd vlastn®ho kapit§lu 
a zmiznutie desiatok tis²c pracovnĨch miest. Enron bola siedma najcennejġia spoloļnosŠ v USA, 
pokiaŎ nepriġlo k odhaleniu pouģ²vania podvodnĨch ¼ļtovnĨch zariaden² k skrytiu dlhu v jeho 

                                                           
3
 Bliģġie pozri http://www.law.uninova.sk/konferencie/ZBORNIK_TZPO_web.pdf  

4
 Pozri napr. Rawls,J.: SpravodlivosŠ ako f®rovosŠ. Kalligram 2007  

5
 ARLEN, J.  Corporate criminal liability: theory and evidence, Nyu Center for Law, Economics and 

Organisation, law & Economics research papers series. Working paper no. 11-25, s. 144 

http://www.law.uninova.sk/konferencie/ZBORNIK_TZPO_web.pdf
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¼ļtovnĨch knih§ch a skryt® firemn® straty viedli k strat§m vyġġ²m neģ 100 mld. EUR v ļase keŅ bol 
podanĨ n§vrh na konkurz. Ale Enron nebol s§m v pouģ²van² podvodnĨch ¼ļtovnĨch prakt²k. 
Odhalenie podobnĨch pochyben² ostatnĨmi spoloļnosŠami (zahrŔuj¼ Dynergy, Adelphia 
Communications, WorldCom and Global Crossing) taktieģ viedlo k mas²vnym strat§m. Feder§lni 
prokur§tori tieģ odhalili rozsiahle pochybenia v inĨch odvetviach hoci povaha poruġenia sa menila 
v priebehu doby. V poslednom desaŠroļ² prakticky vġetky veŎk® farmaceutick® firmy boli vinn® alebo 
sa dohodli na vysporiadan² n§kladov vyplĨvaj¼cich z v§ģnych pochyben². V predch§dzaj¼com 
desaŠroļ², v devªŠdesiatich rokoch sa najvĨznamnejġie pr²pady tĨkali poruġenia protimonopolnĨch 
pravidiel. Najvªļġia uloģen§ pokuta vo vĨġke 500 mili·nov bola celosvetov®mu syst®mu, ktorĨ 
stanovuje cenu vitam²nov a suma pok¼t najz§vaģnejġ²ch protimonopolnĨch pr²padoch dek§dy 
predstavovala hodnotu 1,2 mld. Dol§rov.ñ

6
  

Uveden® poznatky zreteŎne poukazuj¼, ģe zmenen§ realita na zast§vanie t®zy platnej v 19. 
storoļ² o individu§lnej trestnej zodpovednosti nezodpoved§ nijakej s¼ļasne relevantnej realite. 
Pr§vny diskurz ako i na ¼zem² Slovenska, tak i na ¼zem² Ļeska (aj napriek prijatiu z§kona o trestnej 
zodpovednosti pr§vnickĨch os¹b) ost§va uvªznenĨ vo vĨchodisk§ch spred storoļia, neplatnĨch pre 
akĨkoŎvek modernĨ pr§vny syst®m. A tak je viac neģ len element§rnou nutnosŠou samozrejm® 
vļlenenie trestnej zodpovednosti pr§vnickĨch os¹b do pr§vneho poriadku kaģdej z uvedenĨch 
kraj²n. Argumenty nav§dzaj¼ce na prehodnotenie tejto zodpovednosti v z§padnĨch krajin§ch, ļi proti 
jej zavedeniu v naġom prostred² jednoznaļne poplatne sl¼ģia z§ujmom korpor§ci² a prehliadaj¼ 
kaģdodenn¼ realitu o ich vplyve, moci a riz²k, ktor® z tohto plyn¼.  

Napriek prevahe d¹vodov smeruj¼cich k zavedeniu trestnej zodpovednosti pr§vnickĨch os¹b 
je potrebn® zd¹razniŠ, ģe je zavedenie nesmie byŠ svojvoŎn®, v§gne, ne¼ļinn® a najmª v rozpore 
z procesnopr§vnymi z§rukami pr§va na spravodlivĨ proces. Preto si aj s ohŎadom na priestor 
pr²spevku naļrtneme niektor® ¼skalia zavedenia tohto druhu zodpovednosti v naġom priestore aby 
sa jednalo o konanie s¼ladn® s pr§vom na spravodlivĨ proces a jeho trestnopr§vnymi osobitosŠami. 

 
2 TRESTNOPRĆVNE OSOBITOSTI PRĆVA NA SPRAVODLIVħ PROCES VO VZşAHU 

K TRESTNEJ ZODPOVEDNOSTI PRĆVNICKħCH OSĎB 

a) Medzi prv® n§leģitosti pr§va na spravodlivĨ proces v r§mci jeho trestnopr§vnych 
konot§ci² je garancia prezumpcie neviny. Ġtandardne sa prezumpcia neviny ch§pe ako  
presumptio boni viri teda prezumpcia poctiv®ho obļana. Zakotven§ je v ¼stavnĨch dokumentoch 
i z§konnĨch predpisoch v zmysle toho aby sa na trestne st²han®ho obļana pozeralo ako nevinn®ho 
pokiaŎ sa nepreuk§ģe opak. ńalġ²m jej d¹sledkom je, ģe minimalizuje dopady na obvinen®ho, 
pretoģe sa v podstate o jeho trestnom konan² nemus² nikto okrem dotknutĨch subjektov dozvedieŠ, 
ļ²m sa predch§dza negat²vnym dopadom na jeho osobu v civilnom ģivote i ujme na pr§vach tret² 
os¹b spªtĨch s jeho ģivotom.  

Ļo vġak v pr²pade trestn®ho st²hania pr§vnickej osoby? M§ rovnak® garancie 
prostredn²ctvom tejto z§sady ako fyzick§ osoba? VzhŎadom na ¼ļasŠ pr§vnickej osoby 
v obchodnoz§vªzkovĨch vzŠahoch je materi§lna aplik§cia tejto z§sady sporn§. VzhŎadom na 
charakter tĨchto vzŠahov potenci§lny i tradiļnĨ obchodnĨ partner si samozrejme preveruje bonitu 
subjektu s ktorĨm obchoduje, nehovoriac o tom, ģe v r§mci tohto druhu pr§vnych vzŠahov zohr§va 
kŎ¼ļov¼ ¼lohu d¹vera na trhu resp. d¹vera v schopnosŠ danej pr§vnickej osoby dodrģiavaŠ svoje 
z§vªzky. Ak aby aj obchodnĨ partner alebo ak§koŎvek verejn§ ļi s¼kromn§ korpor§cia nepriġla, je 
vhodn® sa zamyslieŠ i nad ot§zkou ļi pr§vnick§ osoba samotn§ nie je povinn§ informovaŠ svojich 
obchodnĨch partnerov o prebiehaj¼com trestnom konan² nakoŎko je neozn§men²m by sa mohla 
dop¼ġŠaŠ Ņalġej trestnej ļinnosti napr. v podobe niektor®ho z podvodov, ļi poġkodzovan² veriteŎ, 
cudzej veci a pod.  

Stoj² za ¼vahu zv§ģiŠ d¹sledn¼ aplik§ciu tejto z§sady tak aby bola i materi§lne naplnen§ 
nakoŎko v pr²pade podnikateŎskej ļinnosti staļ² len mierne naġtrbenie d¹very v obchodnĨ subjekt 
a pr§vnick§ osoba m¹ģe zanikn¼Š aj keŅ trestn® konanie m¹ģe pre Ŕu ako jeho subjekt dopadn¼Š 
priaznivo avġak to uģ v ļase konkurzu, ļi vĨmazu z obchodn®ho registra bude ot§zkou pre 
existenciu pr§vnickej osoby nerelevantn®. Avġak pr§ve t§to situ§cia umoģŔuje videnie i Ņalej neģ 
len pred vlastnĨ prah a je potrebn® si poloģiŠ nasleduj¼cu ot§zku ï Ļo v pr²pade ak bude dan§ 
pr§vnick§ osoba, jej pr§vny n§stupcovia pr²padne Ņalġie osoby ktor® na tom preuk§ģu pr§vny 
z§ujem poģadovaŠ n§hradu ġkodu ktor§ v pr²pade vyļ²slenia m¹ģe predstavovaŠ i sumy veŎk®ho 
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rozsahu. Preļo kladiem i tento aspekt na zreteŎ? V d¹sledku nepripravenosti a nedostatoļnosti 
sp¹sobilosti viesŠ trestn® konanie ¼speġne do konca nielen na strane policajn®ho zboru, ale i na 
strane prokurat¼ry, neopom²naj¼c i ot§zku dostatoļne relevantnej vzdelanosti sudcov Slovenskej 
republiky vo vġetkĨch s¼vislostiach potrebnĨch pre pr§vne pos¼denie veci. Je ġt§t v podobe tĨchto 
os¹b pripravenĨ vykon§vaŠ uveden® ¼kony tak aby potom daŔovĨ poplatn²ci nemuseli hradiŠ ich 
neschopnosŠ zo ġt§tneho rozpoļtu?  

DruhĨm faktom vyplĨvaj¼ci z osobitost² podnikania niektorĨch subjektov na trhu v Slovenskej 
republike je ot§zka, ļo zabr§ni niektorĨm druhom podnikateŎov defraudovaŠ spoloļnosŠ tak aby bola 
obģalovanou avġak s procesnĨmi chybami, ļi inĨmi d¹vodmi uznan§ nevinnou a tak n§sledne ģiadaŠ 
od ġt§tu nemal® odġkodnenie za poġkoden¼ dobr¼ povesŠ a uġlĨ zisk v r§mci satisfakļnĨch ģal¹b 
a nemajetkovĨch n§hrad ġkody v r§doch i mili·nov EUR a tĨm si v podstate na ļinnosti krimin§lnej 
just²cie zaloģiŠ veŎmi vĨnosnĨ biznis. I tento aspekt je nutn® vzhŎadom na Slovensk® ġpecifik§ 
zohŎadŔovaŠ.  

b) ńalġ² princ²p, tzv. nemo tenetur je taktieģ ot§zkou spornou v trestnom konan², pr§ve 
v pr²pade zavedenie trestnej zodpovednosti pr§vnickĨch os¹b v podmienkach Slovenskej republiky. 
Princ²p  nemo tenetur se ipsum accusare garantovanĨ najmª Eur·pskym dohovorom o z§kladnĨch 
ŎudskĨch pr§vach a slobod§ch je pr§vom, ktor®ho doktrin§lne vymedzenie v mieste jeho zrodu je 
nasledovn®: ĂPodŎa tohto pravidla nielen sudca, ale aj prokur§tor je opr§vnenĨ v akomkoŎvek ġt§diu 
poloģiŠ obģalovan®ho ot§zku okrem toho, ļi si vybral poskytn¼Š d¹kazé, toto pravidlo je moģn® 
nazvaŠ obģalovan®ho pr§vo nebyŠ vypoļ¼vanĨ; v Amerike je oznaļen® ako privil®gium proti 
sebaobviŔovaniu. Neskorġie vyjadrenie je viac vĨstiģn® ako pomenovanie pre in® pravidlo, 
privil®gium svedka odmietnuŠ vĨpoveŅ na inkriminuj¼cu ot§zku; tento rozdiel medzi pravidlami je 
diskutovanĨ tak, ļi sa vzŠahuje na osoby obģalovan® zo zloļinu pred²sŠ ot§zkam, ktor® by im mohli 
byŠ kladen®. Osoba obģalovan§ z trestn®ho ļinu nem§ iba slobodu odmietnuŠ odpovedaŠ na 
inkriminuj¼cu ot§zku; je taktieģ voŎn§ dokonca od Šaģkost² vzniknutĨch z poloģenej ot§zky.ñ V 
SpojenĨch ġt§toch teda osoba obvinen§ nem§ len pr§vo nevypovedaŠ (remain to silent), ale z§kaz 
sebaobviŔovania sa vzŠahuje i na Šaģkosti, ktor® by vznikli poloģen²m takejto ot§zky. Z toho je 
moģn® usudzovaŠ, ģe interpret§cia tohto pr§va sa snaģ² pokryŠ i non-verb§lne prejavy osoby, ktor® 
nedok§ģe vedome regulovaŠ, a tĨm zabr§niŠ vzniku dojmu o pravdepodobnosti jej viny, ļi neviny. 
Jedn§ sa tĨm o vyl¼ļenie formul§cie, resp. aplik§cie pravidla, kto mlļ² ten svedļ².ñ

7
    

PokiaŎ z§kaz sebaobviŔovania je teda z§kazom postihuj¼cim akt²vne konanie osoby vo svoj 
neprospech proti ktorej sa vedie trestn® konanie neupotrebiteŎnosŠou tohto konania v r§mci 
dokazovania ako dosiahnuŠ jeho materi§lne uplatnenie v pr²pade pr§vnickĨch os¹b, pretoģe 
p§chatelia ï fyzick® osoby poznaj¼ modus operandi sp§chania trestn®ho ļinu, okolnosti i mot²v za 
ktorĨch bol sp§chanĨ ako i sp¹sob zahladenia trestnej ļinnosti a tak prostredn²ctvom tohto z§kazu 
s¼ chr§nen² voļi n§tlaku na ich osoby aby si privodili trestn® st²hanie a donucuj¼ org§ny ļinn® 
v trestnom konan² k tomu aby v r§mci uplatŔovania z§sady vyhŎad§vacej boli n¼tenĨ trestn¼ ļinnosŠ 
objasŔovaŠ ako i nach§dzaŠ d¹kazy v prospech i neprospech p§chateŎa trestnej ļinnosti. 

V pr²pade pr§vnickĨch os¹b sa jedn§ o komplexnejġ² pohŎad nakoŎko v r§mci spolupr§ce 
s ostatnĨmi ġt§tnymi org§nmi s¼ org§ny ļinn® v trestnom konan² iniciovaŠ pribeģn¼ i n§sledn¼ 
daŔov¼ ļi coln¼ kontrolu, inġpektor§t pr§ce, SOI a ostatn® kontroln® org§ny k tomu aby vyvinuli 
nepriamy n§tlak na pr§vnick¼ osobu, ktor§ by sama z vlastnej ļinnosti zaļala niļiŠ d¹kazy o svojej 
trestnej ļinnosti, pr²padne akĨmkoŎvek inĨm sp¹sobom umoģŔovala org§nom ļinnĨm v trestnom 
konan² z²skavaŠ d¹kazy z jej ļinnosti a nie svojou samostatnou ļinnosŠou.  

ńalġ²m aspektom, ktorĨ sa vyn§ra v s¼vislosti s princ²pom nemo tenetur je ot§zka, ļo 
v pr²pade vypoļ¼vania svedkov trestnej ļinnosti, ktorĨ s¼ zamestnancami pr§vnickej osoby, 
presnejġie ide o poruġenie ļi naplnenie tejto z§sady i v pr²pade whistleblowerov, ktorĨ ozn§menia 
trestn¼ ļinnosŠ pr§vnickej osoby a v r§mci z§sady napr. z§sady priļ²tateŎnosti je trestn§ ļinnosŠ 
zamestnancov pr§vnickej osoby priļ²tane na Šarchu i jej samotnej a t²to svedkovia ï zamestnanci 
pr§vnickej osoby poruġuj¼ alebo naplŔuj¼ t¼to z§sadou svojou povinnosŠou svedļiŠ? Ide alebo 
nejde o priame poruġenie tejto z§sady?      

  
c) V porad² nasleduje pr§vo na obhajobu ako Ņalġia z trestnopr§vnych osobitost² pr§va na 

spravodlivĨ proces. Ot§zkou ktor§ sa dost§va do popredia v pr²pade aplik§cie pr§va na obhajobu 
m§ niekoŎko vrstiev. Prvou z nich je nutnosŠ zabr§niŠ totoģnosti osoby obhajcu so z§stupcom 
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pr§vnickej osoby. Nie je preto pr²pustn® aby advok§t maj¼ci na starosti vġetky obchodno-pr§vne 
veci obvinenej korpor§cie koreġpondoval s advok§tom obhajcom. Toto odl²ġenie je nutn® z d¹vodu 
toho aby sa zabr§nilo konfliktu z§ujmov medzi vĨkonom obhajoby a obchodnĨmi z§leģitosŠami 
obvinenej korpor§cie.  

V pr²pade slovensk®ho pr§vneho prostredia je potrebn® pouk§zaŠ i na Ņalġiu osobitosŠ. 
Slovensk² trestn² obhajcovia nemaj¼ nijak¼ sk¼senosŠ s white-collar resp. corporate crime tak ako to 
maj¼ ġpecializovan® ¼tvary big law firms, magic circle alebo white shoe law firms, ktor® zahrŔuj¼ 
niekoŎko desaŠroļ² pr§vnej praxe v tejto oblasti a multidisciplin§rneho pr²stupu kombinuj¼ceho 
niekoŎko pr§vnych odvetv² i odborov. V r§mci zvĨġenej pr§vnej regul§cie finanļn®ho sektora 
i Ņalġ²ch vysokovĨnostnĨch odvetv² priemyslu st¼pol i vĨznam advok§tov venuj¼cich sa tejto oblasti. 
V r§mci poslednĨch dvoch desaŠroļ² veŎk¼ ļasŠ pr²jmov advok§tskych kancel§ri² i pr§vnickĨch firiem 
poch§dza z ļinnosti zaoberaj¼cou sa white-collar crime, corporate crime, ļi corporate compliance.   

So vznikom kr²zy tento druh ļinnosti nabral na vĨzname, pretoģe vyġetrovanie veŎkĨch 
korpor§cii najmª b§nk, poisŠovn² prinieslo pozoruhodnĨ n§rast ziskovosti pr§vnickĨch firiem, pretoģe 
moderovanie vyjedn§vania medzi ġt§tnymi org§nmi a finanļnĨmi spoloļnosŠami vedie s²ce 
k rekordnĨm pokut§m avġak umoģŔuje neruġen® pokraļovanie v podnikan² tĨchto subjektov. A tak 
rekordn® pokuty udelen® bank§m za manipul§ciu sadzieb Libor, ļi Euribor  ktor® zaplatili Barclays, 
Credit Suisse, alebo HSBC za pranie ġpinavĨch peŔaz² pre drogov® kartely presahuj¼ stovky 
mili·nov dol§rov, ļi v poslednej dobe rekordn§ pokuta v hodnote 11 mili§rd dol§rov za klamanie 
investorov a nespr§vnom ocenen² deriv§tov a nebonitnĨch hypotek§rnych listov naznaļuje, ģe trend 
vĨznamu ļinnosti trestnĨch pr§vnikov bude pokraļovaŠ a naberaŠ na hodnote.   

g)  UplatŔovanie Ņalġej z§sady ktor§ sa obvykle ukazuje ako problematick§ je ne bis in idem. 
Avġak m§m za to, ģe akcentovanie tejto z§sady ako problematickej je chim®rick®. Pretoģe v r§mci 
koexistencie individu§lnej a korpor§tnej trestnej zodpovednosti nejde o jej vz§jomn¼ konkurenciu, 
ale o subsidiaritu.  

f)  Pr§vo na odvolanie ako garantovan® pr§vo EDōP z§roveŔ mus² byŠ i v zmysle aplik§cie 
pr§va na spravodlivĨ proces materi§lne. Avġak ako bolo naļrtnut® sk¹r v pr²pade obģaloby ļi 
udelenia niektor®ho z trestov ktor® z§kon navrhuje je iluz·rne. NakoŎko naruġenie obchodnĨch 
a ostatnĨch pr§vnych vzŠahov je enormn® v podstate odvolanie pr§vnickej osoby voļi rozsudku niļ 
nerieġi. A nezastav² jej p§d, ļi krach i keŅ bude odvolaniu vyhoven®. Opravn® prostriedky s¼ s²ce 
urļen® na to aby korigovali vady konania, avġak v tomto pr²pade je veŎmi Šaģk® materi§lne umoģniŠ 
uplatŔovanie tohto pr§va, uģ z d¹vodov, ktor® boli spomenut® v pr²pade prezumpcie neviny. 

g)  V pr²pade ot§zky trestania ako poslednej s¼ļasti pr§va na spravodlivĨ proces je 
v pr²pade pr§vnickĨch os¹b rovnako kontroverzn§ ako in® jeho s¼ļasti. Taktieģ to s¼vis² 
s naļrtnutĨmi s¼vislosŠami v r§mci prezumpcie neviny. V r§mci trestania pr§vnickĨch os¹b je 
v prvom rade relevantnĨ trest zruġenia pr§vnickej osoby. Tento trest je de facto naplnenĨ uģ 
samotnĨm zaļat²m trestn®ho konania, pretoģe naruġenie d¹veryhodnosti pr§vnickej osoby a d¹very 
trhov v jej schopnosti a moģnosti na Ŕom fungovaŠ znamen§ uģ samotn® zaļatie trestn®ho konania. 
Avġak naozaj zruġenie pr§vnickej osoby je trestom odstraġuj¼cim p¹sobiacim prevenļne v r§mci 
gener§lnej i individu§lnej prevencie? Zn§my pr²klad Enron a p§du Arthur and Andersen poukazuje 
i na to, ģe zruġenie pr§vnickej osoby ne¼plne p¹sob² na Ņalġ²ch potenci§lnych ġkodcov, najmª 
z titulu, ģe klientov a profesion§lov absorbovali in® spoloļnosti s obdobnĨm predmetom podnikania. 
A tak je moģn® postrehn¼Š, ģe v niektorĨch krajin§ch maj¼ zak§zan® p¹sobenie i ļlenovia veŎkej 
ġtvorky. 

ńalġ²m aspektom s¼visiacim s trestan²m pr§vnickĨch os¹b je n§rast poistenia pred 
zodpovednosŠou za korpor§tne zloļiny. A tak v r§mci vĨvoja trhu sa d§ vybudovaŠ biznis na trestnej 
ļinnosti a tak nielen oddelenia pr§vnickĨch kancel§ri² zaoberaj¼cich sa white-collar a corporate 
crime & compliance inkasuj¼ zodpovedaj¼ce honor§re za predch§dzanie, zaistenie a n§sledn¼ 
negoci§ciu v pr²pade trestn®ho konania, ale aj poisŠovne a zaisŠovne, ktor® obohatili svoju 
produktov¼ ġk§le o tieto relat²vne atrakt²vne produkty

8
.  

V r§mci odklonov trestn®ho konania by som r§d vyzdvihol ot§zku doh¹d o vine a treste. St§le 
je potrebn® maŠ na zreteli v akej krajine a spoloļnosti ģijeme a tomu je potrebn® prisp¹sobovaŠ 
i pr§vne normy. Je d¹vodn® aby potom z§kon o trestnej zodpovednosti pr§vnickĨch os¹b t¼to realitu 
zohŎadŔoval. A v ļom spoļ²va? Spoļ²va v korupcii, daŔovĨch podvodoch a ekonomickej kriminalite 
vo vġetkĨch jej podob§ch a na vġetkĨch ¼rovniach ako i jej neskrĨvan¼ imuniz§ciu zo strany 
politickĨch, justiļnĨch a bezpeļnostnĨch akt®rov. PokiaŎ teda v s¼ļasnosti budia pozornosŠ 
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prokur§tori prekraļuj¼ci svoje pr§vomoci, jazdiaci na aut§ch vyġġej strednej triedy, organizovan® 
skupiny policajnĨch pr²sluġn²kov, ļi uzavret® bratstvo tĨch spr§vnych sudcov a advok§tov, je 
od¹vodnen® predpokladaŠ, ģe pokiaŎ t§to moģnosŠ prokurat¼re ostane a nebude leg§lne vyl¼ļen§ 
tak budeme miesto tohto rieġiŠ vily na Baham§ch, aut§ znaļiek Bentley, ļi Rolls-Royce a in® prejavy 
tĨchto neopr§vnenĨch vĨhod. Preļo? Pretoģe sa nejedn§ o n²zkon§kladn® st²hanie individual²t, 
ktor® prevaģne p§chaj¼ n§siln¼ kriminalitu, ale tu sa jedn§ o ¼ļastn²kov trhu a tomu 
zodpovedaj¼cemu profitu, konkurenļn®mu boju a ostatnĨm veciam, ktor® k tomu neoddeliteŎne 
patria. A tak ako m¹ģeme vidieŠ vĨġku sankci² udelenĨch korpor§ci§m od sto mili·nov dol§rov aģ po 
jeden§sŠ mili§rd s¼ z§vratn® a priveŎmi l§kav® sumy, ktor® dok§ģe miziv® percento jednotlivcov 
z²skaŠ za dŌģku jedn®ho Ŏudsk®ho ģivota. PokiaŎ nie sme schopn² ustr§ģiŠ v porovnan² s tĨmi sumami 
n§ġ ġt§tny rozpoļet pred dravcami, tak existuje miziv§ ġanca na to aby tento syst®m kop²roval svoj 
¼ļel a nenastalo kupļenie so spravodlivosŠou. 

V pr²pade udeŎovania sankci² pr§vnickĨm osob§m je potrebn® upozorniŠ na fakt, ktorĨ sa 
objavil v po kr²zovej dobe. V ļase kr²zy spoloļnosŠ vl§dy priġli na to, ģe existuj¼ spoloļnosti, ktorĨch 
vĨznam je tak veŎkĨ, ģe nie je moģn® ponechaŠ ich osudu voŎnej ruky trhu a tak sa zrodil fenom®n 
too big to fail. Avġak tento druh zistenia bol len zaļiatkom reality, ktor§ sa bl²ģila, pretoģe niektor® 
spoloļnosti nie s¼ vzhŎadom na svoj vĨznam, veŎkosŠ, druh podnikania a postavenie na trhu len too 
big too fail, ale uģ s¼ aj too big to restructure. Ļo to pre uplatŔovanie sankci² znamen§? V z§sade to 
naļrt§va, ģe syst®m trestnĨch sankci², ktor® bude moģn® udeliŠ pr§vnickej osobe za jej trestn¼ 
ļinnosŠ bude obmedzenĨ realitou ekonomick®ho vĨznamu spoloļnosti pre krajinu pr²padne pre 
glob§lnu ekonomiku. A tak pokiaŎ sa bude vyġetrovaŠ pr²padn§ trestn§ ļinnosŠ podnikov 
prevyġuj¼cich poļet zamestnancov 500 v ļase 14% nezamestnanosti sa jav² ako uģ vopred 
obsol®tne ustanovenie, pretoģe podnikom nebude moģn® udeliŠ vĨraznejġiu sankciu, lebo by sa to 
odrazilo na ich zamestnanosti, ako i cene vĨrobkov, tzn., ģe nie je moģn® oļak§vaŠ ġtandardn® 
podnikateŎsk® prostredie, kde uveden® sankcie id¼ z rezervnĨch fondov spoloļnost² na to urļenĨch, 
bez dopadu na zamestnanosŠ a ceny produktov spoloļnosti v krajine kde ġtandardn® podnikateŎsk® 
prostredie nie je. Neopom²naj¼c i to, ģe uplatŔovanie zodpovednosti voļi firm§m a donorom 
spriaznenĨch politickĨch str§n bude opªŠ vyvol§vaŠ ot§zniky a pnutie vo vġetkĨch sf®rach 
spoloļnosti a utvrdzovaŠ len v doteraz platnĨch t®zach o existuj¼com syst®me. 

      
 

3 ZĆVER 

Je moģn® konġtatovaŠ, ģe zavedenie trestno-pr§vnej zodpovednosti pr§vnickĨch os¹b je 
element§rnou povinnosŠou v potrebe vyrovn§vaŠ distribut²vnu spravodlivosŠ a f®rovosŠ v syst®me. 
Mnoh® protiargumenty s¼ postaven® na realite doby d§vno minulej, nekoreġponduj¼cou so 
spoloļenskou, ekonomickou a pr§vnou realitou 21. storoļia. Moc korpor§ci² enormne vzr§stla, 
mnohokr§t sa vyrovnala, ļi prevĨġila moci ġt§tnej, ļo jednoznaļne znamen§ nutnosŠ regul§cie pred 
definit²vnou privatiz§ciou verejnĨch ¼loh ġt§tu a dif¼ziou moci mimo inġtitucion§lny r§mec vytvorenĨ 
person§lnym substr§tom ģij¼cim na danom ¼zem². A tak je od¹vodnenĨ fakt aby sa spoloļnosŠ 
formovan§ v ġt§te uchĨlila k ultima ratio v r§mci monopolu na n§silie a to v podobe zavedenia 
trestno-pr§vnej zodpovednosti pr§vnickĨch os¹b a sankci² voļi nim.   
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