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POTREBUJEME TREGBFAVEDNOSS KRCWNI C
OSDB?

Radovan Bl agek

Pr8vnick8 fakulta UnBratisevezi ty KomensKk:¢

Abstract: In this article, author disucusses the source and basis of criminal responsibility of legal
persons. He searches for the purpose of this liability and define the term !legal person" hich could be
punished with the means of crimina law. The article comapres the criminal means of punishment
with those used in the administrative law and tries to find the best effectivness of using the sanctions
against legal persons. Tha article is a comparation of positives and negatives od criminal liability of
legal persons.

Abstrakt: Tent o |1 8nok sa snag? n§vjsS odpoveN na to,
zodpovednosti proktigal sla daSb o@apovelN na ot8zku,
zodpovednosS prg&vnicklich os'b potrebns§.

Key words: criminal liability of legal persons, sanctions, administrative responsibility, objective of
punishment, corporations, business law

KO%| ov® psrlSownS8i:ck® osoby, trestn§ zodpovednosS pr§

trestn® pr8vo, spr8vne pusgvo, trest, sankcie, ¥l el
1 bvoOD

Dnes sme svedkami t oho, ge spololnosS na celo
pr&vnickl &g osirbajstarg2ch dob§ch vivoja trestn®
zodpovednimi subjektmi, ktotFTmsmobmVkbhé&huuoohasbc
omnoho ugg?2 polet trestnich |inov a tieto trestn®
jednotliveci. S rozvojom spowlydlvibastiia sa wayv24parl Sovr
subjekt odiicge] odoby. Pr&§vnick§8 osmbgembyg8 wmabgir
mnoho cieQOov, predovgetkim pre obchodn® | innosti,
s¥% vytvoren® pre dosiahnutpe8§wva spui niRemmidity.dgkpod oV
ako sa zalalo wpu@®2paSvpes§vogait¥%ty na vgedgdhecne
zneudg2vaniu na p8chanie trestnlich |inov. Snahou k
sp8chanie trestn®ho | ilnuw,dosaingie tahp, akzy adbol yat svog skutok h t o
potrestanl JednTm zo sptsobov, ako nebyS potres
osoby umogRuj % ukryS obrovsk® mnogstvo trestnich
pr8vnick® odsloibgyn ®s Y“odo subjektov, ktor® ju tvori‘
izamestnancov, jedn®ho p&8§chateOa v takejto spololn

OdpoveNou na existenciu takichto "skrytTch pé§c
podOa |baostniejodverejnosti byS zavedenie trestnopr§\
by mala nast¥%iS v pr2padoch, keN nie je]emcyg;ra® [
ot 8zkou, li je zavedenie trestnopr8vnajnl zepdpestedrmr
na potl 8l anie modernej kriminality.
1Tentot114!eesltnej zodpovednosti pr&vni ccKIENAT£ 6§t b . u\
PRIKRYL, O.. Pvahy o tresedepstziodpr&vnicklich ostb v t
UNI VERSI TATI' S BRUNENSI S | URI DI CA No 337, Zbornzk

2008, Brno: Masarykova univerzita, 2008, s. 1692, FENYK, J.. N§ v r h | esk®ho z8kon:

odpovRDdnosti sprb&v mi cSkeizcem 20 pr ot i nim, ACTA UNI VERS
No 337, Zborn2k z medzin8rodnej konf erencie Dny p
s. 1699.
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2 LO JE VLASTNE APRCVNI CKC OSOBAf?

Prg8§vne poriadky takmer vo vgetklch modernTch
existenciu "pr®rBivkiickt oswbiba. je ApmediO8 ¢eobaenwdr
prostredn2ctvom z8kona aledlborn jséj apgei zm8§ vzaSjEmm®vma
pr§vna subjektivita je odlign§ od

subjekt|V|ty j e]
PodOa sl ovensk®ho pr8vneho poriadku
I

mlgu exi st

- zdrugenia fyzicklch a pr8vnicklch ost!hb,

- YW elodm®ugeni a majetku,

- jednotky¥2z emnej samospr vy,

- in® subjekty, o ktorTch to ustanovuje z§8kon

ay Zdrugenia fyzicklTch a prg8vnicklich os'b s¥% vy
spol ol nootina aylkdn8vanie neziskovTlch aktiwv
politick® strany, n§b oZeyn sakj@n es pzoa hoR Raojs¥ io sao bpy

b) Zdrugenia majetku sktdef omdy p@j ennaide§ cin&j. et ku I
subst N&@d&ci e fip8amg e, nehnut eOnosti al ebo
kombi n§ciht o .pFoolnoddyi ek¥s zdr ugRineétmo fpm&wnrciek®
zvylajne vytvoren® v prospech verejnosti, n
dedi |l stva, na ochreadnu, ¢il edkt8r&hoe paledtyr, ochr e

humanit §rRendcy ehenad8cie Yahedi aprmeaheswyjmedze
dobu svojej existencie.
c) JednotkyVaz e mnej s asmes@bvBegyri e Yzemn® cel ky.

d In® subjekty, oukeorfkbnSlocwsmapdPvtel ev2zzia e
profesijn® komory, ako s¥% Slovensk8 advok§t
|l ek8rov.

Gpecifickou rg§gvnickou osobou j e aj gt 8t , k t

reprezentovanist ryms Légrgl§m|m|gt

Ako mogno vidies§, pr8&vnick® osoby mihgfermaby S 2
afungovanie je rIen® naj md ¥l elom, na ktorl s¥ ze

Las$S pr§vnick|ch os'b je vytvoren8 pre plnenie
gt §t Wreky)poch %l el om je predovgetkim plniS konkr ®t ne
a existencia je predurlen8 pr8vnymi predpi s mi a n
spolol nosti, ktor§& o nich r o z hno?dcutj veo ms ppoal rolll &gy n t
Exi stencia tichto pr&vnicklich os'b je nevyhnutnt§
valginou trvall charakter.

Druh¥% | asS pr&8vnicklch os'b vytvS8raj¥% jednot]l
zakl adam® apjr§ivnnllcklmi osobami alpb®vihkiomblioaBcosubf
naj m2 pre Y ¥kliryomnr® s p . pre potreby |l en urlitej | a
sl %gia len pre ciele urlitej skupinyf Oonddyaktoasgm
rozhodm&sSi kbu, resp. zrugen? takejto prs8&vnickej 0SO
3 ATRESTAsfi ALEBO ANETRESTAsfd?

Prg&vo potrestaS p8&chateOa je v mnohlTch krajin
Adruh verejnej moci, ,ktlor 8&yj emad pr SwnSe n §j eurdprS§v e
ob|l anov prostredn2ctvom Ystavy, z8konov a inTch ¢
prostredn2ctvom nepr8vnych met - d uskutol Rovani a ¢
ds&§vaS pr8kazpy8 peépsksttmvaa mo.c ...5je druh autorit

bl el existencie gt&§tu migeme n§jsSPrvw norbd haincohy
gt 8t mal plnis nasl edovn® % unkci e (tzv. "vn¥%torn®

-Aochrana pr&8v a s/l obtidv oothal,a nzodvr,a wira§ taa nbee zi pcehl ngo
-ochrana sYkromn®ho a verejn®ho majetku,
-ochrana verejn®ho poriadku,

-ochrana pr2rodn®ho a kultY¥%rneho dedil stva,
2OTTOVC’:,TeE.r:ia pr§va, Gamor2n: Heur®ka, 2006, s. 2G¢
5pozri A 18, eho. zEkOmhitkmsK z8k. | . 64/1964 Z.2z.).
VELErAM: Te-ria pr8va, 3. vydani e, Eurok- - dex, Br
PRUSCKTeJrla pr 8va, Bratisl ava: VO PF UK, 1999, S
PRUSCKTeJrla pr 8va, Bratisl ava: VO PF UK, 1999, S
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-vytvorenie z8kladnlTch pravidiel pre fungovani e
-podpora vzvedygvankualt %ry.f

Na to aby gt 8§t mophootlrepblur]leé ptaitetid n®l phy,stri ed
mo h ol real i zovaSZ &kalmd dndamm ® &si terlrog vomy g c8rtiva dioek , pr o
kt or ®ho gt§t nastavujaek,b pradwi dolo8 ap rzea bveiepted Temhg tp o §
jednotlivcov i Saenloegnxs ssptoelnoclinao sptriavi di el nie je do
porugeniu jednotlivcami, ktor? nechd% ¢ edrdjtivaovda S
existenciutre st ov a sankci? r*zneho dr pre vgNdaj&ky su

dilegit®,

posti hy

dodr gi av
V mys

uhu
i je p§ chateOom fyzick8 alebo prs8gvnic
p ol
a
I
pr8vom. T
s
k

|
re vgetkIl ch, aby vnies pior pa8uhki dlo® sg
pr8vne p~redpjsy.
ch mnohlch Oud? je myglienka na sankec
stn® pr8§vo vgak nie je jedinlm odvetyv?
k
e

— X

a
e
asyst®m nk @i 20, ppookuigeediied predp2VanBmbi psavigdineh
m8& me san i s podobnTm alebo dokonca rovnakl m Y% i
Trestn® Apc8vaRuje rtzne typy spololensklch
nikatej(]estkk®)v®maadmblh'n9®rat2vne, finan| n®, at N.)
et vz mOphréaRuj e tleto vzSahy pred negelani mi,
azuj ¥a vysok¥% spol oI enskY% nebezpelnosS. f
Typickim prvkom trestarjstzeodpoavedabezpeljne®ho

r
a
Cc

< OT
< Qo
~< Q

splsobuje nezS8konnpedpomul ostcamnT mi §vni ckTm osobg&m
trestn®hoprpgrmp&wWae wp8&§chania trestn®ho | inu je ul of
ochrann®ho opakt rpeontiragb.n ® ez hvogdan ot i S, |l o je vliastne
CieOom trestn®ho pr&§va (okrem in®ho) je stanovi §
negat2vnym konaniam do bud%¥cnosti (gener 8l na pre
neplBal trestn® |iny (individu8lna prevencia). bl el

ATrest m§&§ zabezpeli S ochranu spololnosti pred
Nal gej trestnej l'innosti a vytvor 2 ipeaddni ernikayd nrya
s% asne infch odrad? od p8chania trestnich Jlinov

p8&§chateOa spololnosSou. f

Trestn§ zodpovednosS za sp&§chanl trestnl |in n
Porugeni e pr 8wgadynisep §ceh atntm gt restn®ho | inu. ATrest
o] AtreleauIstIarngﬁ2 znakom trestnej z o chpllonvcenden singe t i b ¢
lege, nulla poena sinelege®Tr est elATlIriest nT |in je proatakyr §wn w vieid
v tomto z8kone, ak tent o( Az8k omd sn.e ulkr tedsmt onvi@ Blkien) n 6 & |
porugenie pr8va, ktor® vykazuje vyggiu spololensk

ajeho znaky s% uveden@®Ostat n®r epsotrnuogne nZ &k opre.va s¥% o
odvetviaEki pt&ye@. ni ekoOko Yypov porugenia prgva:

-trestn® |iny,

-spr8vne delikty a priestupky,

-di sciplin8rne delikty,

-porugeni &sprawnamv pr §ve,

-medzin8§rodnopr8vne delikty,

-porug@gemi 8va v s¥kromnom pr8ve.

Vo vgeobecnosti mogno cieO trestnej ioodpovedno:

-reparalnl,

-satisfaklnT

-prevent2vny,

-repres2vny,

-inT.
Reparal ndj esluerll enT predovgetkT m k n8&mr§ehden det ri ateyj 1
ak je mogn® ju oceni S peniazmi.
Satisfakbkjnd wilednl predovgetkTm k n&§prave nefinanl
OTTOVCTeEa pr§va, Gamor2n: Heur®ka, 2006, s. 235
VELErATeMr a prs8va, 3. vydani e, Bratisl ava: Eur ol
VELErATeMr a prs8va, 3. vydani e, Bratisl ava: Eur ol

10VELErATeMrla pr§va, 3. vydan2009,s.28x ati sl ava: Euro
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Prevent 2 v-njye %lrellenT predovgetkim kpoldolhodesniiu ¢edil
porugenia z8kona.

Repres2vanjye WrellenT prseplosvayearkiium kj my pre p8chateOa
Ostatma®pr. gtatisticklI

V te-rii prs§va n§jdeme nasledoviH® rozdelenie p
-verejnopr 8vna zodpovednosé (trestnopvédnasSspr
-s%kromnoz)ctﬁp/m\aednoss (porugenie pr8va s¥%kromn®
nal gie del eni e sa' odv2ja od zavineni a:
-zodpovednosé za zavineni e,

-objekt2vna zodpovednosS (zodpovednosS bez ohO

protipr8vny n8sledok) .

Pre vyhodnotenie potreby trestnopr8vnej zodpov
vychg8diza&8lzne situs8cie, kde trestnopr8vna zodpove
situ8cia bydefl aomyfSr¥pade nasl edovn§:

-ochrana vgetchjhedpnro§tvI|Wgceotvkllchcelej spolo!nosti

-zodpovednTm subjektom za ochranu vgetkich pr§v

gt 8t realizuje t%to ochranu predovgetklm pr os

N§sledne si mus2me paolwvgi $yogiSekuvedonejhl gt ru
trestnopr8vnu zodpovedBoissSt pjr8vmi 8kd chktosr®?ni e s
Tie z8uj my, ktorTch ochrana je potrebng, by wug |
PoNme teda ak®l pzvgwdmsShay s % chr 8§nen® existuj ¥%cim sy

Ako bolo spomenut® predtim, je ochrana prégv za
spr8&§vnehoV priovhat o odvetviach pl at 2, ge jednotl i\
zodpovednosti. Gt §t sh8lm addlm na dodr gi avanie predp2sanich
z8kona, proces zodpovedn-egsdfe. sa spust?2 automati ck)

Trestn® pr8vo chr&ni rtzne typy vzSahogjdemege
tu:

-trestn® | i naezdrgvinv,ot i ¢gi votu

-trestn® |iny poruguj “4ce z8kladn® pr8§va a slobo

-sexu8lne trestn® |iny,

-trestn® |iny proti rodine a ml&gdegi,

-trestn® |iny proti maj et ku,

-trestnich |liny hospod§rske,

-trestn® |iny proti givotn®mu prostrediu,

-trestn®til iwegr rom®mu pori adku,

-trestn® |iny proti ¢gtsgtu,

-trestn® |iny s¥%Wvisiace so slugbou v arm8de,

-vojnov® trestn® |iny,

-Nal gie trestn® | iny.

Gt 8t sa sna¢g? chrg&ni S seba a z8kladn® funkcie
tieg v oopbrc8hvondynch vz Sahoch.

Ak o bol o povedan®, trestn® pr8vo bol o odj ak¢
Sp8chanie trestn®ho |inu jeSehsdkeedkomtueeomigayanv
za trestnl |in. Cel 8 gtrukuj¥s and rersitmo?ppge&,vnye hz ady
sp8chanie trestn®ho | inu je fyzick8 osoba.

InTm odvetv2m prgva, kde ¢gtsgt je zodpovednl z
pr&§vo. Hoci je timto odvetv2m chr&8§neng§ edoelvephal e
z8ujmy ¢gt8tu a zabezpelenie plnenia %% oh g¢gts§gtu,
jednotlivcov V sprg&vnom pr8&ve je mogn® ulogi S s
odvetv?2 pr8§va s¥% tieto sankcioem,urnlieen & Yakar opnonmiont. Vv e |

Ak s a opa§ zamys|l 2 me, kto potrebuje trestnop

0gi S ot8&zku, | i je to gt§gt al
vezmeme do %Wvahy vyggie uveden®@regtdopngmhdgep mad
pr8&vnicklch ostbh, pretoged¢®that oz|8uejmymibeyr emaclhir §my
porugeni ami pr&§va zo strany fyzicklich os'b, jedna

pr 8§va, 3. vydani e, Br2a6t i sl ava: Euro
M.r:ia pr 8va, 3. vydani e, Bratisl ava: Euro
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Vporovnan2 so ¢t 8t obngine§ pjoesd naovtelniiveec Asl g ednotl i vec
svojichz ®uj8mova Typickim spltsobom ochrany je och
s¥Ykromnopr8&8vnej ¢gal oby. Ak san&rak msphddpk el s op rg
vgak jednotimtye okrem n8pravy splsobenej gkody (
gkodcu. Nem: gem giadaS trest alebo sankciu pre gk
pr8&vnick¥% osobu. MnohTm osob8&m taklTto spt! svedaAns
znich siaha po TrheGatdngom |ziSko@mej eamu splsoben§ wujm
ni ektor® ustanoveni m8%tedne®Yo add kool atu pre gk

formou represievt r est nom konan?. Tu naép§ dpraSmen enja |l 2o dipdoi veer
Ak bol trestnl |Jin sp8chanlT proti s¥%Wkromn®mu z8§uj
potrestanl % gi adnroSc pr 2opbaldieans & erhor §ohantirae,st a®t
oblianskopr8&8vnom konan2 mlgre tpo,gkbdemu padadowaS
zml uvy. Ale nemtge pogkodi S p8&chateOa nad t %to mi
AGkodcafi teda nie je dostatolne pogkodenT tT mto
vbud¥%cnosti. Pr et snueho matiufek me cned h@inavani u z§vazkov.
z8va@azok hneN, naj horgi e, |l o sa mu mtge sta$S je, (
z8kl ade s¥%dneho rozhodnuti a.

Tu nachs8dzame istl zmysel trestnoph S2astaggnie z odp
nez8konnlTch aktiv2t pr8§vnickej osoby pre bud¥cno:
osobu by mohl o dadexmelsit$, spe pw i svojich obchodr
vyhn%uS takejto sankcii . &prevénoid-o deiadOEmoisdat m®Kk @ r\8
od protiz§konnTch | i nzomy.s | Tee nvtyog ¢cii ee Qu vj eed evngl ackh  Wav a h
ochrane s¥kromnopr8vnych z8uj mov, pretoge pri ver
dostatolneumarpcOrRraanrhl spr8vneho prs8gva. Ot 8zkou ost
pogadovanl %l inok trestnopr8vnou zodpovednosSou p.
4 AKO "POTRESTAs" PRCVNICKDP OSOBU?

Vo vedecklTch publik8ci8ch mitgeme n8jsS, nfe v
trestnopr8vnu zodpovednosS pr8§&vnicklch ostb, m!g
trestnl mi posti hmi. Niektor® s% rovnak® ako u fy:
pougitelOn® (napr. trest odRatnla 3jl ombioelly) op®enpvy @y
ktor® zasa nemogno vzSahova$S na fyzick® osoby (zr
osoby je mogn® z¥rn%uS nasledovne:

- peRagnl trest alebo pokut a,

- zrugenie pr8vnickej osoby,

- prepadnutie majetku,

- prepadnutie veci,

- z8kaz urlitTech |Jinnost?2,

- z8kaz poberania verejnich financi?,

- z8kaz %Yl asti vo verejnom obstar8van?2,
k

i

- sY¥%dna kontrola pr8vnickej osoby.

Mogno tento vipol et moaymkoc is?a brbidethejnew sitp | motzajge o
ngpadov ako potresta aS pr8voBesk®meovsghu bueeopsiabi
rozdel i S podOa toho, ak¥ oblasS prg&gvnicke,j osoby |

- dobr® meno pr8vnickej osoby,

- majetok pr8vnickej osoby,

- linnosS pr8vnickej osoby,

exist enci u pr8vnickej osoby.

Ako bolo uveden® vyggie, hlavnim cieOom trestn
mal o byS mo tomy, awa® ud ¥ic rkos t i nekonala protiz8§konn
konaj Yacu pr8vnick? osobprdodtggamaﬁl pSkony) (nAKk
neprispt!easebegpeldtuje z8kony, konelnTm riegen2zm m?
definit2vne ukonlila jej neleg8lna |linnosS§S.

B LENTEG, PRKRYL, O: Pvahy o trestnej zodpovednosti opr
z8kone, ACTA UNI VERSI TATI S BRUNENSI S | URIDICA N
konferencie Dny pr8va 2008, Brno: Masarykova uni v
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V s¥%vislosti s timito cieOmi nesmiteme tziadddnvs
jednotlivcami i f y zi ¢ kT mi osobami. Aj keN je pr8vnick8 os
mus 2 byS | ej linnosS vgdy vykong&vang§ osobami
arozumov?¥ zl ogku.
sa na zaliaAlbk bealgej spom&ust @,
nej zodpovednost.i pr§vn|cklch

aktivza2t, aj keN nie je mo
®rua miséd .§v@t, 8§84k potrestanie Kk

odstr8&8neni e rzliny nelegs
os'b nemtge yS oddel en§
ostatnlch vetviach

t

=
- — O

=]
c Ww S

o©

od pe x8ivsntyucjh¥a
a (napr. ob
geme zastav
mreowxz'odpad vted
touto pr8v
S in® spol
t§ osoba m?
soba m!ge
mtcS dol
e. Pr8gvni
oghet od odp*uvsot d
do
§c

XOOXOZS'CB

0oso
bud¥% mtcS zal of¢
omrswat, ®rked eo it gh
osobs§ jedna prs8vnic
prostredia, v ktorom nebu
a tregtoc@®hhdnuitme, myesl e a
sama o sebe. Ona sama sa n
k®omyagkova$fuo"napravi S". Pog
gpecifikovanl pri fyzicklich oso
odpoveNou na trestn¥% |linnosS Ap
h pr8&8va (napr. v obchodnom prive
odstr 8ni podmi enky ved¥ce k trest
dstavuje iba chab% korekciu n8sledkov trestne
vnicklch ost'b, mus2me odstr §nktSo ptordensitenmn¥ y | i nkn
mi enky pramenia v zlogitosti predpisov obchodn
ka neulsa$gtllym amamensgm neumogRUJ% efekt2vnu kontr
chceme zaviesS tdeotsSo pprr§8vwinui ckd & o voest 1ob , p r mc =2
laS$ v inlTch JddAwgak aobexwirstviaj.e dostatoln§ poli
st ®m, pretoge de facto cell demokrati ckl svet,
§vzameana lenpj&@dn®ho poriadku by nil nevyriegilae
dnomyseOng§ viOa na zmenu vgetkTlch pr 8sv¥lyashn opsadri
javz ako res8lne.

Aj napriek tTmboghanbVaamam, ktor® dSvapWrédpa
povednosS pr8vnicklTch os?tnbedmisé ajjmeme, Rba peki
| existuje veOa z8stancov trestnoprgvne,j Z0C
g e rozp2sanichk&8vieab, ¢eS8uirmsdsmoviednvmsS pr §vn
r jesaad pupytmmvrade t 2, ktor2 ju potrebuj %% na
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Pre nag trestn® konanie je typick®, ge trestnop
sY%kromnopr8§vnou zodopoveadson®hw. kGina@i a nie je | en
nahradi
trestnopr8vnej zodpovednosti pr&vnicklch osthb. N
jednotlivdosi ahrd&r? eho s%kromnopr&vne z8§8mery Vv
sa o to v trestnom konan2 podan2m trestn®fa&k ®mzun ®m
konaniu pohodlnosS jednotl!l i vackat,2vkhkeoruipl sa Rn@arhice
aprenech8 t%to | innotsrS sotrngoS§m okmo nlain®n,T mav dr uhej str
peni aze, ktor® by musel investovaS v oblianskopr §
pred svoj2m oponentom (pre j@apoetz@zdtiaj Y“abofat auv
budevt rest nom konan?2 | epgie zastupovas$s.

Ot 8zkou ostS8va, | i trestn® konanie pom8ha |jed
oblianskoprg&8vne? Mysl2m, ¢ge nie. oudia sirdmmis$ ozan

tp
age
mn o
di S gkodu pogkoden®mu. Preto j e ol ak8van®,
nop
t

“Zmenu v inTch pr&vnych odv
o trestnej zodpovednost.i pr8vnicklc
BRUNENSI S | URI DICA No 337, z
Masarykova univerzita, 2008, s. 1693

(mo

ostlh \% trestnom

e tLVEi NaTcEhGi, RRIKRNLg O.nbvjashS a j
Tch
born2zk z medzin8rodn
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nich ¢gtsgt, gts&t im pom!ige z2skaS svoje pjemimz@gemp
l en |l akaS, kT m pr 2pdoeh okdd miee cd oksd raanreima paeeni aze al ebo
vgak neuvedomuj Y, ge sitresjtdgioan kommaaAda jiecH emr §w av
na tento Yl el pos!| %gi prs&8&ve pr2klad pr8vnickej o
nem8 zmysel ulog|S finan| n® sankci e, ani prepadnu
don%ti S spdlaityi.S Ak ardene8 pr §vnick§8 osoba majetok, r
ssadnom konan?2, ani v trestnom konan?2. Skr8tka pra
tak |i tomalo. pphOadu teda trestn® konaniiocehraniepper i n § ¢
jednotlivca. At o ni e | en pri finanlnTch plneniach. Obdob
oospravedl nen? al ebo inej forme satisfakcie, al ek
vikonov. Ak nen§8jdete ni&pbbol| mdlotaibya kiokad &An enein
nem! gete don%ti S pr8&vnick¥% osobu wurobi SpbpkoDae
jednotlivca pri ochrane jeho s¥%Wkromnopr8vnych z§8uj
5 NI EKTORE PRAKTI CKE PROBLEMY

Zd§8 sa, ge trestnopr§8§vna zodpovednosS ptr@eoduck
eur - pskej Itlakg zvorlkyh @ vy hmae me sa | ej a sktr | i nes

Slovenskej republike. Avgak vzhOadom na vyggie anahTeytqn'uTcht
probl ®moch, ktor® nevyhnutne bude treba riegis:
a) Pr8vniocskoda sa nem!ge dopusti S vgetklch tre:

Trestnom g8&pme vraguma), VI pegtnom z8kone je obsi

mnogstvo trestnTchie!itnroe/stmopzra§/\erdeejn zodpovednost
Trestn®ho z8kona znamens§ posudzovaS kagdl jeden
pr8vnick8 osoba. nhal gou mognosSou je vytvori S vpl
osoby Ak dzdgmekhivyemg]j myglienky trestnopr8vnej Z0
ktor8 wvych8dza z potreby potrestaS niekoho za k.
sp8chanl, ale nem!gete identifikovaS jeho Ipifcdat e
nel ogi Tk®stwWom z8kone by ug mal. byS zahrnut® vge
ochranu jednotlivcov a spololnosti. Trestnopr8vna
preto, ge sme nedok8zali i dent ilfad gkiocvkahBpotiebujreker ®t n e
vymi gbaS in® trestn® |iny |len preto, ge sa rozg?2r
druh8&8 modgnosS nepripck§dzdude Ppvalda prvej alternat
trestnich |inocthchugv ofsesthnom z8§kone | e raC|on§I
sp8chali pr8vnick® osoby. sagk88 prsg8ca. A egt Sayg
zodpovednosti pr8&vnicklch ostb do Trestre@hosl §I€(ym
hOadiska sa jav2 ako jednoduchgie vytvori$S wplne
obsiahnutTch v Trestnom z8kone. V tomto z8kone n
aspekty trestnej zodpo%/sednosti pr&vnicklch osthb.
b) Ni ekt or ® pasSsorlnyi ¢ hk ®mo § n oAk sar pomie¢me Sha zoznam typov

pr&vnickTich osthb, niektor® z ni ch s ¥ Maj &N osv a/ng®@
verejn®mule8unjemuijatelOn®, aby sa "potrestali" ti
osoby nemigetsd a napr . zrugen2m pr8vnickej osoby
VbC, Slovensklel pufpliday ,apretoge tak®to prg&vnick®
anie je mogn® ich zrugeneé,iphetecxgestemlpéplr;eé Nend
obdobi e Na druhej strameerhej@nbtghn@sajwlacgloé‘itals oal e
potrebn® braS zreteO na skutolnosS, ¢ge jld nlnormsttriap
ktor¥ boli tieto pr8kni ak® ek@byﬂ?né'veded@uhsan

* Rovnako pozriaj L ENT £ Gi, PRIKRYL,O.Pvahy o tr estdmejstiopp&vni ck

% trestnom z8kone, ACTA UNI VERSI TATI S BRUNENSI
medzin8§rodnej konferencie Dny prg8va 2008, Brno: M
GPozriaj:L TEG, PRIKRYL, O.. Pvahy o trestnejrS§rodp&Vedn omst
trestnom z8kone, ACTA UNIVERSI TATI S BRUNENSI S | UR

konferencie Dny pré8va 2008, Brno: MFENSY&r Jy: NBwa h uni
| esk®ho z8kona o} trestn? odpovDRDdiros pir otpir 8 wmimg k
UNI VERSI TATI' S BRUNENSI S | URI DI CA No 337, Zbornzk
2008, Brno: Masarykova univerzita, 2008, s. 1705
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Z tohto pohOadu by bolo potrebn rozdel i S pr §v
a trestne ne zBudlpeo vvegdanki cvhe Omi Sagk rozhodn1/4S, | i
do prvej alebo Budbe|ShdfhiPregva$ ekrit ®ri §, ktor® |

Z 0
Z 0

pr

vedn8 pr 8vVAkiocnk8&h | e s ovbjaa.k bude rozdelenie pr§
edm@®stane nezodpovedn® urlen® aklTmi koOvek ki
aS problteny, pprrSvinoigcek ®& goes oby bud¥% v pokugen?
0 kateg-rie trestne ne D&d @aonv e dorhioc, h gper 8bvyn i tcd
byS sp¥%gSac2m el ementom pre mnogstvo s¥%dnyc!
s Wstavnim princ2pom rovnost:i pred z8konom.
niektorTch odbornTch |1 8nkoch n§jdeme tieg
n rg§vnick® osoby do dvoch skup?2n, preto
T om&m,nadkd sgmgie (napr. politick¥ ¢
rozpustenzm)

stu u pr§vnicklch ost'b, niSél peSpav bl
ickTch ostb je nahanpr@wy/cohovdl'$np)§)cﬁ
ad myseO a viOu jednotlivcov, ktor2z mtgu
exi opw!| dpgmiEes8 edne sa rozhodn%uS, ako bud
Tch os'b muswvo bdef ivdcevantir esstah haadhoom na sk
m§ vl astZ ¥YmivjihOou pao nyasdeud.j e t o veBDmel kbmp i
g§vnickej osoby predpokladg, g¢ge Oudia, ktor2 Kk
omaane2xi stenci i spol ol nosti . Strojcovia trestn
rYs do %vahy skutolnos§S, ge prirodzenou vVvIast:r
mom namiesto citedDodolkpmdal apstvi e dyprotilkdake kj e i «
mom spApobehostk. bude spololnosS postihnut§ sa
dmi eru sSagovali vliastn® ciele jej reprezentant
oveka k8ge vgdy chrgwi SeggvpjoenSnlafSst p@®t BP @pstig ep r
ge maS gelanl efekt u pr8vnickej osoby iba v pr
d¥% dostatolne mor§|ne kvalitn? a cnostnz?2, aby
r§mij® sevgoi stick® z8ujmy. Toto mige plati$S najm?
hodobou existenciou a pod. Al ebo vtedy, a k p
ogen®mu trestu dostatol nT na to, a by existeaciu 0 s 0 b ¢
ololnosti vyplatilo Azacpr8wniSdk]oh osahk sadésbi:
dTrest sa mt§eni ckhich¥aSsubkakbol o ug s kapioler oz ol
vnickej osobe, ktor8& nem8§ maj ekttookr,T npoes tjieh un
mtgu jej predstavitel i ataksd mile nedo
oOvek ing sankcia, ktor& ulog2 pr §\
zZ utbge®hotkokaomiam,i ephbady% micS ne,|
strednz2ctvotmaki ndwd¥ pp@&tvern cik§lcrmi oEd ¢
zpelenstvu postihu trestnou |innosS$S
logseo b By Sn zodpovedn§ i ba za rotiop
§épamepzu, ge trestn® |iny
, midge nastaS situs8cia, ge n
8 osoba bude osloboden§ sp b g
k oindceeap twy, c hk&dez aj ez mogn8 si mult &nna |
some) oghDo&k®Rhvuakensapku, lkcke Afvyawii mk
vednosti na z8klade nenaplnenia s
by. urOpidtSe jd orcehrSalvzrao sk i pred z8kono
i e
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6 SKUTOLNE ALEBO TEOREVNEEBIPEKTPROZI TE
Vgdy existuj ¥ aj urlit® pozit?2va.
a) Vodbornej l'iterat%re je uvg8§dzan® ako pozit?2
nickTch ost'b prAg8etdanéowea hOadsshopr8§vnej zo
r a

§ i ckl
1 tvrdia, gmtb$ vepudgoBlproeti pr&vnickim osobg§m

v
b

Y LENTEG, PRIKRYL, O: Pvahy o trest
z§kone, MWCVBRSUTATIS BRUNENSI
konferencie Dny pr8va 2008 B

nej zodpovednosti pr

e
S I URI DI CA N o 337,
n
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nie s¥% pougiteOn® v spr&vnom pr&ve a preto by sa
deoi ngtit¥%ty ako domov§ prehliadka® agent, odpol %v

T8t o IsrkawseD njaozaj zdanlivo pozit2vnym aspektol
pr&vnicklch ost'hb. Vyugi tibeoj%l imrnetjig2 t he sptrmoesjt r i iedi
agi aduce. Ot §8zkou vgak | e, | i nutne pot rlecbhujoesnieb ,t
aby sme mohli vyugi S trestnoprocesMyRs |Im8ns,t ripg enipe.
zab%dame, ¢ge trestnopr8vna zodpovednosS pr8gvnickl
preuk8zaS vinu konkr®tnej f preome laelje onueBen. KDomgtraa m
sps&8chanlT trestnl |in, pre ktorl sa zalne trestn®
p8§chate®mtoVtrestnom konan?2 vyudgijem vgevalyi nBgzrr
iprg&vnicklim os pow&m,zrekmikudae maj % nielo spololn®
Ak zabezpel2mouddgil eggOn @& 2ds'kkaarz yi ch podOa z&kona, ni
ditkazy zhr otmagdtem®m vkonan2 nemohl byS pougit® pr
ns§troj mi existuj ¥cich mechani zmaowcsesgug§hedo app &k

umogni a prepoj emire vinreensot rk@moasng @l wapr §cu aj bez toh
edeng§ trestnoprg&8vna zodpovednostSatpn®&@vnkckilchm o
va bude ul og darasfhomsagwnskpcri8av.n oArj pw 8ve ukl ad8 sankc
zkou gikovnost.i z8konodarcu, akouh@®@havpiSopeowe
0 mogn® poudgi S nEssuopeottireprB8®hoclpirm osobg&m
bitnej trestnopr8vnej zodpovednost:i

b) Z§stancovia trestnopr8vnej zodpovednost:i pr
pr&§vrestnom konan?2 je vyggieJldakpot riepmi®d chdoece yn @
ipr8vnicklich ostb, akSpir&vnehpe®eotmesnt@§®. zabezpe

ochrany a iglo by o veOmi dlhl a zlogitl pProces g

Z mtjho pohOadu YroveR ochmaempogpos&wWopi 8kiniubk
trestnom konan2 ako v akomkoOvek inom odvetv2 pr§
je zalogen§8 na ochrapeg§8wypniSoukejjedmodby veaebad nano\

gpecifickg8 od pgdbeakipphes Sbywjaochmrast npej kpngmn?2 .\
mogn® porovn8§vaS pr&va jednotlivca s pr8&vami, kKt o
Toto je dtvod, prelo | egislat2vne pr8ce na pr8vne
v odvreevy®n®&ho pr 8va, negPoki apPr vreonm @kBvep.r §va by
mus2m t%to ochranu zakotvi $ vTipet2os | wsytnd rcchv eunsitaa nnow:
obsah-kt o m§ pr&vo, lk«dy tlyp mirde ®u mle tdli I$eSgtio @uprlava
vlil enen8 do spr8vneho alebo trestn®ho pr8va.

DruhT | asto uvs8dzanT arguments %denong ek otnraens?t np& e|c
spr8vne dplrBkhymvkonan? pred spr8vnymi or g8&nmi
poskytl epg$bu Y%roveR ochrany ako spr&vne orgsg8ny, pr
gt8tne org8ny s¥% priamym n8strojom gt&§&gtu.

M8l okt o si uvedomuje skutolnos§$S, ge s¥dy s¥ t
vzSahy imKahv spr 8§vnynohadroiragdepmoadsh adefarc$d  edn®ho
predseda s¥%du m!ge napr. uklada$ discipling§rne sa
gt 8t odne a acto z8visl?2 na vyt §tcneelheg nget cShkaonei jaz| mia $ U
neexi strug ez griwmkda, ge s pr8§vnickou osobou sanégde
Vv ruk8ch g¢gt8tnePbezamesvbnasodby sY¥% zamestnanci S
vyplTvaj%cich zprii adowmooespradvvemeaho avzSahu anosthddhu
kvalit8&8ch a mor8l ky dan®ho jgdnantiacapr §Re &iliree |
"papieri", na ktorom s% tieto pr8§va nap2san®, al e
nepriznaS. Preto je irelevahebh®, gt8tpemdungdonslobn
ak® s¥% jej mgeshdhaocez Skkvoanlsiptrymva dl i vi proces.

®FENYK,J:N§vrh | esk®ho z8§8kona o trestn2 odpovhRDdnost,]
ACTA UNIVERSITATISBRUNENSI S | URI DI CA No 337, Zbornzk z me d
P9r§va 2008, Br no: Masarykova wuniverzita, 2008, S .
FENYK,J:N8vr h | esk®ho z8kona o trestn? odpovhRDdnost,|
ACTA UNIVERSITATIS BRUNENSIS IURIDICAN0 337, Zborn2k z medzin8rodnej
pr8va 2008, Br no: Masarykova wuniverzita, 2008, S .
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7 ZCVER

Viomto ||l 8nhagsomukgzasS, Jge trestnopr88vna zodp
j e odpoveNou na pr¥leidmosSpidalcdme%t praodepodobn®,
trestnopr8vnej zodpovednosti pr&vnicklch ostb mi

Trestnopr8vnou zodpovednosSou pr&vnicklch ost'b sa
trestnej daknnprsahbl,®nvzl ogiek@jnomosked8rosigajni aovane,]
m§& podsltiantnuosvt i pr 8§vnicklch ost'b, sa neodstr gni

Ak sa rozhodneme ma S trestnopr8vnu zodpovednosS prgvni
pr8&vnym pr ejihphlastobmde spojeng s mnohTl mi prek8gkami
alebo nem8&me trestnopr8&8vnu zodpovednos SMypsrl&vm,i cgkel
podstata jfemskr gpNEG&esnaha by malma, smdryowad ik vyt
p

odmenky a mechani zmy, ktor® by bud¥cim p§chgte00rr
linnosti, ale ktor® by im z8roveR skompl ikao¥aj éj |
voliach verejnost® punc z&8konnosti.o

o pr8&ca bol aAgpomdplrroouv anna8 podporu viskumu a viv

T§t
| APVV-0620-11.
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Pf EDCHCZENG¢ TR ENNTONSET |
ZE STRANYP RCV NI OSABY

Luk8g Bohusl av

Pr8§vnick8 fakulta Univerzity Karl o

Abstract: The paper deals with the possibilities of preventing crime by corporations. Czech law on
criminal liability of legal persons and proceedings against them has a strong preventive aspect. A
corporation has to be aware of the potential risks and decide to prevent, or not.

Abstrakt: PS2 sphDvek se zabTv§ mognost mi prevence trest
Leskl z&kon o trestn? odpovNDdnosti pr&§vnicklich
charakter. Na pr8vnick® osobND pak |jesezjiam,j Isi mpiSK
Key words: Criminal Corporate Liability, Prevention

KIl2] ovg§Tekeestva2 odpovhRdnost pr&vnickich osob, prev.
1 bvoOD

Trestn2 odpovRdnost Lpers&ven ircekplucbhl iocseo b jnea VS| over
aktug8l hbemk®Vie@eubbmu jsou jig t®mNDS dva roky, co

Sb., o trestn?2 odpovRDdnost:i p[§vnicchh osob a S2
se pak vdobnN odevzdgn?2 tohoto mpsPeseokun?nmacBizeh? vz
odpovihDdnosti pr 8vni ckdrcehv ®0 storbe st mBSugdprEv Nidnost i

Sl ovensku. VthedemzléézsIQOlll,_ée!srhkg@tyri'evpLgbelikce mi ni m8I
osoby odsouzeny, na 15 pr8vnicklchR oddk | bkl aessd®
pr8vnicklch osob byl o obvinDnotr dasatkn?nmn <2 zerm2®, z ale

aplikovat v praxi a | ze ol ek Budautnostt, pokugl gde @trestrmoi | 2t
linnost pr8vnickT cheRosdoS8w.§8 ZpTTBPVOhiz&raww osob8&m jist
p8&8ch8n2 trestn® |innosti, |lemug jsou vRDnovs8ny dal i
2 PFl LI TATELNOSNEHDRESNU PROSBMBBKE

LeskT z8kon o trestn?2 odpovhDdnosti pr&vnickTch
tresn2 pr8vo zcela novou koncepci tzv. pSilitatelno
ge se jedn8 o z8kladn?2 stavebn?2 prvek z8kona, neb
osoby, z8roveRjakéchmpkiakgj eobim pr@&snin®dk ®dpovDdnc

kdy se pr8vnick8 osoba mTge trestn2 odpovhDdnosti
pr8vnick® osobhD a trestn? odpovRDdmsasatniovem8gv nfAi c&k ®
vtomt o znDn?2:

(1) TrestnBmhhnhmmpepvnickou osobou je protipr
nebo v jej2m z8j mu nebo-litak r8mci jej?2 |innosti, |jei
a) statut8rn2 org8n nebo |len statut8rn2ho or

t
bo za pr8vnickou osobu jednat,

] mPnem ne

b) ten, kdo u t®to pr§vnick® osoby vykong§vg §2
uvedenou v p2smenu a),

c) ten, kdo vykon§&8§v§ rozhoduj2c?2 vliiv na $2zen
alespoR jednou 2z podmanke k§ dvaj #ickihon §glesdlni odpovDhD

d) zamDstnanec nebo osoba v obdobn®m postaven
pracovn2ch %kol T,uvedanydgu nenp? o geasateihi gae) ja2g hco ,l ze
odstavce 2.

2 Prsgvnick® osobnD lze pSil2tat sp&§ch8&n2 tre:
sp8§ch§n
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nick® osoby nebo osob u
zamhDstnancem uve m v odstavci VI8Ipens2m.n edh)
org8nT pr8vni k oby nebo osob uvedenTch
pr8§vnick® osoby nebo osoby uveden® v ods:!
2 kter8&8 mDIy prov®st kpoodhkteerj§ n@hhonipecBvh?
at , zej m®na neprovedly povinnou nebo pot Se
osob, jimg jsou nadS2zeny, anebo neulinil)
T sp§chan®ho restn®ho | inu.

Ndnost.i pr &vini sk® zpsebyt nekt
zpTsobem uvedenTm v odstavec:

jedn8n2m org8nT pr §
veden
ck® o

< >

S5T™T 00T
w TTO0T T O
>

w S x
o  TAT T Tk oo
O WO QNS S ——
X— QO TO0 D<K C

_.,
<
N
(0]

zn8vsg§ dvhD &kdhdtegwaii el op
osobyddstbavaimdDstpadcp?
estn®ho |inu pr8vnick
adn uwSiglo?vta&n 2v jpeS®
org8nem pr8vni ck¢
ick® osobn, o |

al kol i Wpeph@ tvymdeemzadt®t§cme(
jedngn? zamRNstnance | ze nal ®zt vi znamn
prg8vnick® osoby ukl §8d§g, aby se znalos
proanycd ed $etanbydd sv2@m kon&n2 smhDrem Kk

@
N
(2]
@
3
®
O =

T—5

N

~——OTC T OXOITW®
o— Mm-S nwaag—-—
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21 PSilitatelnost jedn&§n2 org8nu pr8vnick® osoby
ZTOPO, interpretujeme-| i ustanoven2 A 8 odst. 1 a 2 |ist
sp§chanl org8nem pr8vnickj®ncesdpm u1ra§;rﬂcm yjmegnze ml, i nv
pr&vnick® osobhD pSilte. Je ot8§zk , nak od $2kp add§v §
zSej m®Pho excesu napS§s. advok§ta zastupujzczho pr §\
Jedn§ powesvathD o tpoSnabtli2cikeBn?praeusumpci viny. Mus?2me ¢
“%prava vhodnou a ¢g&§danou. Z8roveR je vgak tSeba z
sankcionov&na za jedng&8n2 osob, jeg tSeba zcela z8§
lin, pogkozuj 2. Na druhou stranu je nutn® si uvr
sohl edem na charakter, mognosti, rozsah a dopad
mnohdy nadn8rodn2, korporace provozuj 2.
ZTOPOvustanoven2 A B8tadev?2, ge trestn?2 odpovDiDdn
nepoddS2se stit, kter8 konkr®tn2 fyz§k&kBhD.osPbdlatL
pr8vnicks§ ba neulinila dpsé¢eaertingaopahBémd §s M
jedng n 2 | p NDfkkaci konkr ®t n2ch pachatel T, je n
n®st od st . Nepostaluje vgak pouh8 existenc
j hg&n2 trestn® |innioeni.oMasSens®, jjedjni
a monitoruje a kontroluje.
odem, jeng provsgzel vzni k ZTOPO, a
ti potrestat osobu konkr ®t n2 hoti vi n?
centrace jednotlivich AstS2pkTf odp
j edn 8 n fozpongs ncolr arraanki t etrr ejsetahk?gmd i piru§ v ak.
S2zen? usvDdluz zkeo rskpr§@thrg2n 2f ytzriecskk Nud F
pr §VvSreipcakd@® cths o bkfl,y apr€enivck§ osoba
i a uplatRov§gn? kontroln2ch mecha
® babbﬂ)@pjs'édﬁ§n2 bez dal g2ho ve
ochybRuj i odpovRNdnost dle norem pr
§via kZoTEMQ §Sof¢ & vEdaer ajteur Bonstruk
8Avsnei ¢ lalippcoroN d s @ bt i zZa visledek od|
je jednak naplnhbDn2 znakT skutkov® po
c2 rovinhD pr8vnick® osoby, a to buN ve for
rioil nkmnpostaven?, nebo ve formBD zavinRNn®h
ace§8kladhN vige naznalenich aagomkEmt Pd3eodn

g ~»~Qo®
)
o
(0]
3

Zvl§gtn2 | §st dTvodo8® zpr§vy ZTOPO
G§ma|, ,P., DNdi | , J. ., GSi vna, T, PYar y, F.; [
Koment §S. PBeekh2a12, s.a75. H
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nen?: mogn® souhlasit, nebos$§ mohkoountrra)sltnfibv!icirkmézndozet
smyslu vyj@&dBSea®m® vzpr §v i, nenastane. MTgeme vgak
ngrokT pSilitatelnosti stran jedn8n?2 statut8rn2c
pSedpokl adu, Jge pr §vineisctku§ poSsepdboetsomte@nt?loij Anorst i a t e
kontroln2ch mechanismT, l ze m2t st8vaj2c2 znDn?
0sobDTOPO za pS21ig pS2sno®.
D]’vodov§3d§r§vekongsaatAljjee,tS'eba odm2tnout my g |
odpawnist prg&vnicklch osob byla odpovRdnost2 obj ek
sp§ch&n2m trestn®ho | inu pavjagden ek §jveri g&i®h lo®dbwt, 0 j
bt jin® neg z§8) Tyt o etdnrozpeSipaede ppéeeldhE®A orgs&nT
osoby pr8vnick® osobhD nejedn8 o objektivn2 odpovhi
do norem ob] ansk®ho mr8&wa.em,z g esdutlelsa izt pgy §vo | ak
co do podm2nek trielst ndploidhaw®Bmm aktriuhu pS2pS2dpladhe
obecing®® vidapoviDdnosti za zpodmmES§mepdiEhitt atkel nost
Ppr&vnick® olomdntl€ad anks k ®mu z8kon#Ake z nyatl ®zu , p ggem
pSilismite®honT ulinNniTch tNmi, kdo zast§vaj2 funk:¢
osobhRD, v n2¢§g pTsob2, je to, ¢ge mus?2 bit jedn8§no
pouhTm jm®nem jej2ho reprezentanta.yTprfentdBoo%po
pSil2taj? pravidelnhD osobD, jej2zmg jm®nem je uli:
pr8vnickou osobu nen2 jedn8§n2Zm v zastoupen?2, al e
org8n tedy neprojevuje |lpr,8vanl2em v¥kloin epnr 8vvnoijcik ® To s ¢
funkci statut8rn2ho orgs8nu, pdpS.o |oregn8an sktoalteuktt§iry
popisnhD oznaluj2 jako reprezentanti pr8vnick® oso
t2m, kd® #Zesk&v statut8§rn2ho org8§nu nebo |lena st
toho dTvodu je pojmovhD vyloulena mognost pr8&vnic
statut8rn2ho org8nu. Jakmile se pr8vn2j Zakopr $vraita
osoba vEuwweencaeml viklad podporuje myglenku objekti
jedngn2 svich orggnT. Z8kon o trestn? odpovDiRDdnos
pozitivnhD definovat, (§ge za eoxrcge8sny psri§ vjnd ccrka® 2ocs2o boys
vl astn? odpoviDdiZaTOtP.O MiemegnvtogZSj e v Tl i pr8vnick® o
vpS2pAd®suzovgn? excesT jednaj2c2ch osob, kdy j e
vzg8§sadhD sp8&8chgn p8rvontiic k ® § josTonb y prne b o na jej? Yak o
odpoviRdnost takto pogkozen® pr8§vnick® osoby a bud
jednd&j2c2.d
22 PSilitatelnost jedn&n2 zamBDstnance pr8§vnick® o
Jedn2m z hlavn2ch ¥l pedeldcthr8ezsettn 2phSc hp§rn&v at rjeest n ®
osoba je dle ZTOPO odpovPRDdn8 za jedn8§n2 zamRDstnan
schv§g§len?2 nebo pokynu org8nT pr8vnick® osoby, n
zanedbal a opatnSeminl ak tperrov ®sd podl e jin®ho prgvnz|
spravedlivhlD pogadovat, anebo neprovedl a Sg§dnou
neulinila nezbyam8zem?at®Sebhd &dvr§cen? n8sl edkT s
VbodNDealbe proveden? | i zanedb8&n2 opat Senz, kontr
kzamezen? nebo odvr8cen? n8sledkT sp8chan®ho tre
podceRovanl, ale velice viznamnl prevent konaitak, pr ve
aby pSedch§8zely p8&chg&n?2 trestn® |innosti. Z8kon t
vypracov8vala preventivn? programy, gkolila sv®
pos2lila kontroln2 mechaniso?z akmenastawnieba pawvadet
trestn®ho | inu. DTl egit® vgak je, aby se jednalo
skuteln8 provs§din? vige nast2nhnich opatSenz. An i
mu s 2 prok§zgiecrulp)$2|’.mlzugmd)mhokpﬁkf{adm’ jim pak prot
pSil2tat. Presysid @8 m%B20mad v nes m? m2 t nastavenu

8Zvi §gtn2z | 8§8st dJvodo8® zpr§vy ZTOPO

“Gvestka, J., Spslil, J., Gk&rovs§, M., Hulm§k, M.,
C. H. Beck, 2008, s. 261. ]
SGsmal , P., DNdi | , J. ., GSisvtma, oTd,poRYAIdynwosFE. pr 8%

Koment 8S. Praha: C. H. Beck, 2012, s. 124.
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=]

linnosti a®z®rcevaR? p{:r2§vnne|z@l«§onm$(shaatmus@eb
due glikgencediu A&l e mus? bTt schopna un®st dTl
) ge wulinila vegker8 nezbytng& opatSenz,
®m tporntvou sjmedrw  p r T Tasoo Gupérmarketg Lsdw.dNatkass z roku

y britsk8 horn2 snDmovna rozhodl a, za j ak
odpovRdnosti za jedn§8n?z svlotumdlllgmacenageDnglaa

—w —
-] N —
o X —

d

ge pSil hignnd?i vziadmiBsltnn?am csee nemTge bl t pr&vni
ge, <co poTentd prizip s$embjepujej @aHOOED.0. kdy pr8&vnic
§ za individu8ln2 selh8n2 a exces zamBDst
restnhD odpovRDdnou je pak pouze fyzick8 o
shrnout, ge preventivn? prvek =z8kona | e

rec Znal nhD pr oblleesnka®@m ctkriens tsne? nv gpark§ vjde vp?r 8Svv
eng§g? dTkazn2? bSemeno, zdali pr&vnickg os
lti vkontroly linnosti zamBDstnancT, prgvn

ou presumpce neviny a8z $®adak tiagnesdtunbiiom pprn

o—N=-©op-=-—-=
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<
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Vustanoven2 A 8 od
sobhN mi ol vjoidu® zye o
pravedlivDppolgaomgva

eproveden?2 povinn®
e

st 2 p2sm. b) ZTOPO |
g8ny pr8vnick® osoby nep
sl ed

e u
rov

uj e demonstratlvn2 v
ad
2

[V o}

]
t8,
e
i
i

nebo potSebn® kontroly |
adS2zeny, anebo neulinhBDn2 nezbytnlch opatSecm k
trestn®holel itnSieba S$S2citomeo zg&omadBroeswyst emati ck
Aspravedl|l i v®hdo podgraemvkuoudstn2ho prégva, kter® tent
Obrat Al ze spravedIr &IRe g2 gaap2oye t dio rsm wnkorl conyd per. § vZng?r otvee
konstatovat, gad Tz Howm®d gpae8viD ani Mi ni sterstvo s
pojem, kdy tak nelze dostatelnhD predikovat, co tel

5 35 »n o

3 PFEDCHCZENGE TLIRENNTONSET I  ZE RSA\RMINGK 8SOB
Nast?nhDn§8 koncepce pSilitatelnost.i trestn®ho |
ZTOPO d&§8v§ pr&vnick® osobhlD urlit® mognosti, jaklim
p8§ch8n2 tresjta®P2 | shmnasy.i BKonktr @t anN10 zkr > oh ,uklgtze
osoba mbDla wulinit, aby se dalo hovoSit o tom, ge
trestn2 odpovBDdnosti pr&§vnickich osob a proti ni m.
a)UviNDdomNDn?2 si existendpox®Pkowowat o lplréfﬂnm%:kd)ch o
Jig t®mnNS 2 roky je % innlT z8&8kon o trestn? dp
Firmy musej2 bit ve sv®m jedng&n2?2 obezSetn®, neboS
soul asn® dobhN 3 odsmlizén®@, nDkodbhdkaldew2t ek obvinhn
b)PIl nou podpora preventivn2ch krokT z strany v
Ustanoven? A 8 z8kona o trestn?2 odpovRdnosti

e
e

trestn®ho Jlinu pr8vnick®proswrilgk ® | ®s 008 omedRn oksg v
pSedch§zet. BDsphNch prevence pak jednoznalnhD z8vis:

c)Tvorbu Compliance programT

Za ty | ze povagovat pravidl a, kter§ rgvni ck®
zpTsobem zpeSedcthcth§n2 trestn® |innosti. Jedn§ se o
spolelnost?2, jakogto i vytvoSen2? a dodrgovgn?2 p§?
eticklch. Nutnost zav8dRn2 programT Cdmpljieadnnc8en 2v,y
mTge pogkodit dobr® jm®no spolelnosti a t2m neg
southNDgitele v r8&8mci hospod§Ssk® southRge, je povag
trestn® | innosti ze stradgj Pptr 8k no tk® ®rs20 bywe pwaxkt anil
ale t®9 k z8&8kazn2kTm, zamBDstnancTm a v neposl edn?
dProgkol en? veden? pr8vnick® osoby i jej2ch zamBDst

Kl 2] ovim a nezbytnim pSedpokl adem Ysgmdges®ho d
pSedch§zen? trestn® |innost.i ze strany pr8vnick®
pr8vnick® osoby, kter® mus? jednat s p®| 2 $8§dn®

® Gobert, J., Punch, M.: Rethinking Corporate Crime. Cambridge: Cambridge University Press,
2003, s. 2041 208.
"Tamt®g§, s. 100.
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zamNDstnancT k pr&vn2mu vNDdom22 abydosde gmBo2 t bk §v

z&§vaznich pSedpisT, kter® se vztahuj?2 na vikon
povagovat za obligatorn2 prvek Compliance progr ami
e)Vymezen?2 odpoviRDdnosti jednotlivlich zamBDstnanc

Organizal n? struktaur®@ kaompasmelceymezs t2m spo
dnotlivich osob je pSedpokladem toho, ¢ge lze v§
nemTge zbavit odpovRdnosti, pokud m§ nepSehl
e a odpoiwddenho sads ojbe dmroal 2 naj 2 a nen?2 tud?
odpoviRdnT. Podle z8kona o trestn? odpovl
k® osoby -hebs&nzjisepodakit er§ konkr®tnz f
e znaky trestn®ho | inu.
tern2ch a exte
at pr8vnz2 p
2 vzRhathtug 2 ,
yplynuvg2ch

r §n:2 Sijet2 konkr®tn2ch intern2ch p
| 8st2 prog u Compliance je i zaveden?2 a
spol el nosti, kter e zamNDSen na dodrgovsg§n2 pr§vn
povinna postupovat. Jedn8 se o pSijet? etick®ho ki
napS. transparentn2ch pravidebtpro poug2vsgn2 maje:
h)l ntern2 kontroln2?2 mechani smu
Spol el nost by S i miDI| a vytvo
dodr govgn?2 pr8§vn2zch a intern2ch
prov8dhNDny pravidel nDolaogmiNi gl h®. b
i)Mechani smus pro obdr genz inf mac2 o protipr§:
Soul| §st?2 Yl i nn®ho dodr gov§n?2 a vynucovgn? C
mechani smu pro obdr gen? relevantn2ch informac?2,
porugovs8mBRch §pledpi sT.
HDPravideln® vyhodnocovgn2 napl Rovg&n2 Complianc
Pokud pr&8vnick&8 osoba dostatelnhD vhodnTlm, kval
nast2nhNDn® pogadavky plynouc? ze z8kona o0 trestn?
tome gi vyt voS? urlitou i munitu, pokud jde o tr
S2zenz. Nezbytnim %kolem pr8&vnick® osoby je st§
aktualizace.

—_

s
Sit vnitSn? kont |

pSedpisT zamBDstn
Tt zphDtnh d
or

4 ZCVnR

Prg§vnick8§ osoba je tr esvinn? joeddpno§vn®d nsv Tzcah porrogt §in
nebo jinTch osob, ter® jsou |inPDny jejzm j m®nem,

T®t o trestn? poviRDdnosti mo hou pr8vni ck® 0s«¢
uveden8 preventiyv gopatpSeo®kazoktaer & jmaxims§l n2z m2S
osobavg8§dn®m pS2pad netoleruje trestnou | pBnpat] ct
opat Sen? mus?2 bit zSejm®, Jge spebkéeh®o$inneshinNIgsgd
gk jej2 prevenci udhDl ala ze sv®ho hlediska vgechi
Vtakov®m pS2padnhn | ze hovoS$Sit o tom, ge pr&§vnickg§
tak mogno uvagovat o excesivndm nedudr2 pSkiét@tse

k
od
n2

n
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CORPORATE LIABILITY OF LEGAL ENTITIES IN ITALY:
PATTERNS AND EXPLANATION

Daniela Bonserio. Maria Antonella Pasculli*

Uni versiStuddedlii Bar i iAl do Mor oo, Diparti

Abstract: Law Liability for corporations and other legal entities for crimes gives birth to a fully new
system of criminal liability in the Italian Judicial system. Taking into consideration the Italian
Legislation, the study offers, first, an analysis of how a legal entity may commit a crime. This is
done considering the concrete and positive effects that the company takes up from the criminal
offences, paying particular attention to the relevance of organizational dynamics of the collective
entities. At last, the different compliance programs aim at discussing how the organizational assets
may become a helpful instrument to avoid both penalties and confiscation.

Key words: Legal Persons, Crime, Corporate Liability.

1 A NEW SYSTEM OF CRIMINAL LIABILITY IN THE ITALIAN JUDICIAL SYSTEM:
SOCIETAS DELINQUERE ET PUNIRI POTEST

1.1  The ability to commit a crime of a legal person according to the rules of Italian criminal
law

This study focuses on the principle of liability of legal persons and collective entities which
have been introduced in the Italian legal system for the first time by the Legislative Decree n.
231/2001 (hereinafter Decree), in the wake of the international obligations (art. K.3 Treaty on
European Union).

The Decree under examination provides for a direct liability of legal entities, companies and
associations for administrative offences, resulting from certain crimes committed by their
representatives.

At the enactment of the Decree - in a broad analysis on the nature and causes of corporate
crime for which entities can be held responsible-was t al k of l'essons fr

The emphasis attributed to the Italian legislation probably depended on the fact that the
Decree seems to represent one of the sets of rules where the connection between crime and
organization becomes apparent in a more specific wayz.

As a matter of fact, the Italian Law has always been shy of the principle of corporate criminal
liability because of its attachment to the ancient saying "societas delinquere non potest" and to other
deep-seated reasons that are to be found in the Italian Constitution.

Even today, the unlikelihood of criminal capacity of collective entities emerges from the
existence of art. 197 of the Criminal Code, which recognizes only a subsidiary civil responsibility for
crimes directly committed by their representatives, executives or employees whether the offense
constitutes a violation of the duties related to the professional qualifications of the offender or it has
been committed in the interests of the legal person.

Indeed, according to Italian law, criminal liability is personal (art. 27 Italian Constitution), that
is author of the unlawful conduct - which produced the result criminally relevant- and person who
suffers the penalty in the criminal responsibility should be the same®.

This aspect is certainly the most striking demonstration of the differentiation between natural
and legal persons.

Criminal law is said to be created for man.

* DANIELA BONSERIO, author o f A 1, 2 ONMARAAPASCULLI
! GOBERT, J.J. 7T PUNCH, M.: Rethinking Corporate Crime, p. 108.
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dogmatici ed applicativi, p. 53.
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The idea of an ontological incompatibility between criminal law and legal persons is based on
the whole anthropocentric structure of the Italian criminal law and raises a fundamental principle of
criminal policy as a barrier to the criminal responsibility of legal persons.

Criminal law aims at a physical person, at spiritual man, who is in command of a faculty for
self-determination, able to reflect on the commission of the crime and to choose between good and
evil through a creative and prudent intelligence, which allows him to freely fulfill his potential4.

Legal persons, on the contrary, are just legal fictions, inanimate, lack of intellectual and
practical consciousness p(alktischc‘:f’)he Kanti an meaning «

It is in that meaning that they are not legitimate subjects of the criminal law.

This is why, as imputation of criminal responsibility needs a psychological connection and a
guilty intent, the principle of corporate liability was sald to frustrate the concept of guilty itself,
together with the re-educational aspirations of art. 27 Cost®.

1.2  The 2001 Reform: a liability ex crimine

In ltaly, the Decree n. 231/01 was given the difficult task of dealing with these objections,
which had provided aggressive and unscrupulous corporations with a de facto blanket of immunity.

Under the above Decree, the collective entity is still considered uncriminal’, but, anyway, the
ltalian doctrine® was subject to a Copernican revolution in considering the relatlonshlp between the
person and the crime.

That is no more the person to be judged but the crime so you may get to a new subject of
imputation, in our case an entity.

The corporate liability defined as admlnlstratlve gave rise to various debates.

The dominant authoritative doctrine® supported the criminal nature of the collective liability
with two strong arguments: i) the indirect link between the liability of the organization and the
commission of the crime and ii) the recognition that this liability is left entirely to the judgment of the
criminal court. The same position has the Supreme Court: in fact, it quite recently emphasized how
fnotwithstandin Othe nomen juris, the new nominally administrative liability conceals its substantially
criminat. naturebo

Some doctrine“, on the contrary, in favor of the administrative liability, outlined that the
legislator thought of the administrative liability, which was confirmed by the nature of the sanctions.

The expression fAadministrative offenses resul:t
Legislative Decree n. 231/01, is a possible answer to the doctrinal debate about the nature of
responsibility: the Decree located the liability neatly in either penal or admlnlstratlve law. The above
formulation, in fact, makes clear that the idea was the creation of a tertium genus , a hybrid form of
liability which participates, on one hand, to the nature of the criminal offence and, on the other hand,
to the administrative one. Moreover, according to the European Court of Justice which was called to
interpret upon the article 9 of the Council Framework Decision of 15 March 2001, compensation "for
damages may be claimed directly the legal person who is the author of an administrative offense
resulting from a crimed?®

* DE MAGLIE, C.: Societas delinquere potest? The Italian Solution, p. 256.
5INCAMPO A.: Brevi considerazioni filosofiche sul
ROMANO M., Societas delinquere non potest (Nel ricordo di Franco Bricola), p. 1031.
" SPAGNOLO, G.: | meccanismi sanzionatori previsti dal d.lgs. n. 231 del 2001; RORDORF, R.:
Pri me (e spar se) riflessioni sul l a r isperoinreai b i | i t
comme33| nel loro interesse o a loro vantaggio, p.
INCAMPO A.: above, p. 6.

° Ex multis, MUSCO, E. : Le imprese a scuola di respon
interdittive 7 i | reato del diri gent e traivo, pdda; PALIER@, C.E.ellldlIgd.i | | e c
8 giugno 2001, n. 231: da ora in poi societas delinquere (et puniri) potest, p. 845; DE MAGLIE, C.:
Pr|n0|p| generali e criteri di attribuzione dell a

Court of Cassation, crimnal section Il, January 3, 2006, n. 3615.

'YEx multis, ROMANO, M. : La responsabilit”™ amminis

generali, p. 404; SPAGNOLO, G.: above; MARINUCCI, G.: "Societas puniri potest": uno sguardo sui

fenomeni e sullle discipline contemporanee, p. 1193.

12PULITANO , D.: Responsabilit” amministrativa per
% Court of Justice CE, criminal section I, July 12, 2012, n. 79.
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The administrative liability ex crimine is shared by the majority but it is up to explain its link to
the legal person in order to justify the imputation.
By identifying the natural person whose acts and omission can be attributed to the
corporation, Legislative Decree no. 231/2001 utilizes the organic model which is in line with art. 27
Italian Constitution.
It is the activity of the organs which automatically becomes imputable to the collective
person, through a f or ribetfeenfentitiegand individuals tahrhakefitium at i o n
The entities may be prosecuted and accused of criminal responsibility on condition that the
foffence is considered®as the | egal personds fact
Through the organic model, in fact, the physical-legal duality of the person fails and the
natural will of the individual is completely absorbed in the artificial one of the legal person. In this
case the agent is a part, a tool i almost in the mechanical or biological sense i of the companyls.
The collective organization to which activity is attributed is the unique responsible subject for

acts and consequently their effects: theratcoof Legi sl ati ve Decree n. 231/
figure which doesndét act on behalf of the | egal p
2 THE GROUNDS OF THE CONDUCT AND THE CRITERIA OF ASCRIBING

The lack guilty mind overcoming in the entity is under art. 5.

Actus reus and mens rea may be transferred to the entity. In such a way the organization
becomes the absolute protagonist in all concerning the social and economic life of the company and
thus also the source of risk regarding the crime®’.

The Decree fixes, in fact, the criteriaof thei)fit he i nter est or the benef
commission of the crime (objective criterion) and ii) the existence of a qualifying and functional
relationship between material author of the crime and legal person (subjective criterion).

According to Italian law, id est, the corporate liability is triggered for a nominated series of
crimes if they have been committed by persons in a prominent position in the company - holding
representative, administrative or (de factol) managerial positions - (art. 5, letter a.) or by persons
working under their control (art. 5, letter b) *.

The expressions #fin his interesto andue fihen hi
|l egislator, when speaking about fiintereeat)sgthat ef er
is to be considered the link between the entity and the offence, while, speaking about advantage, he
refers to the benefit for the entity (evaluation ex post) which may be the consequence of an interest
even in conflict and thus a matter which is not prosecuted™.

This strict construction is confirmed under art. 5, paragraph 2, stating that a company is not
liable for %Q offence if the agent committed the crime solely for his/her own benefit or for that of a
third party”.

As the case-law?* pointed out, in fact, there is a sense in sanctioning the legal person, only if
the requisite of the advantage emerges at least as a possible aim, since the entity responds for his
own facts and not for the otherso.

The above requisite marks the discrimen between punishment and not-punishment also in
the case of complex organizations, like holdings or group of companies, even foreign®.

These companies (both subsidiaries and their controlling), especially when involved in the
same operational activities, can be held liable under the Decree, if representatives of the group

“ FIANDANCA, G. i MUSCO, E.: Diritto penale. Parte generale, p. 143.

> PASCULLI, M. A.: above, p. 53.

16 GJANNINI, M.S.: Organi (teoria generale), p. 44-45.

" DE MAGLIE, C.: Societas delinquere potest? The Italian Solution, p. 262.

8 STEINHAUER, C.: Italian Law no. 231/2001: Avoiding liability for crimes committed by a
C 0o mp a neprésentatives, p. 3.

Y“DE SI MONE, G., La responsabilit” da reato degli
aspetti probl ematici, p. 657; ZAGHENO, L., La res
620.

20 Ex multis, Court of Cassation, crimnal section II, Dicember 20, 2005, n. 3615; Court of Cassation,
criminal section 1V, July 9, 2009, n. 36083.

2! Court of Cassation, criminal section IV, February 18, 2010, n. 27735.

22 Court of Cassation, criminal section V, June 20, 2011, n. 24583.
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company or persons under their control contributed to the crime and if the crime was committed in
the interest or to the advantage of the company?.

3 THE COMPLIANCE PROGRAMS AS EXEMPTION OF GUILT

Undoubtedly, a lack of organization is the cause of the crime committed.

Corporate compliance programs have increasingly become an important feature for
corporations since the Law 231 exempts the company from liability if it can be demonstrated that,
before the crime was committed, the company adopted and effectively implemented an adequate
compliance program?*.

A corporate compliance program is generally defined as a formal document specifying
policies, procedures, and actions, in other words, self regulatory rules. in order to prevent and detect
violations of laws and regulations.

A well-balanced corporate compliance program has to satisfy the prerequisites of efficiency,
practicability and functionality in order to minimize the sources of risk.

Despite the existence of market standards and guidelines developed by industry

associations, it is up to each companyodselthaeis ponsi
tailored® to its individual specific structure, business, and characteristics.
Details on the structure and con¢tlesnteitisfan any

operational program whose structural characteristics are effectiveness, specificity and dynamism.

Thus, an Organizational Model is not simply a code of expected ethical behavior, even if
ethics clearly remains the heart and soul of all corporate compliance programs.

However, a compliance program goes further as to applying the code to the specific risks of
an organization and integrating measures to address those risks: briefly, compliance goes hand in
hand with governance and risk management.

In particular, article 6 of Lgs. Decree no. 231/2001 requires that the Organizational Model
must take the following actions®’:

- to identify the area in which it is most likely that crimes will be committed by managers or
employees (risk analysis);

-to establish appropriate procedures to be skoll ow
(ie.depending on the company6s business, procedures
agreements, acquisition and disposition, sponsorship, gifts, charitable and political contributions);

- to establish a system of internal control and monitoring on the applicability of the above mentioned
procedures by the Supervisory Body that must remain fully independent;

- to establish a system of continuous updating of the Law 231 Compliance Program itself;

- to identify the safest way to manage financial resources in order to avoid such crimes being
committed;

- to make Law 231 Compliance Program compulsory for all managers and employees and provide

training for the personnel operating in the risk areas;

- to provide a reporting duty to be complied with the Supervisory Body;

- to introduce disciplinary measures to sanction non-compliance;

- to apply penalties for failure to comply with the measures provided for in the model.

The proof of the <corporationos®ii cases ofecirces i s
committed by directors or top managers, so it is up to the company to demonstrate not only that an
adequate Law 231 Compliance Program was in place at the time that a crime was committed but
also that the individual committing the offense acted fraudulentlyzg, by circumventing the internal

= Court of Cassation, criminal section Ill, November 17, 2010, n. 24583 and Court of Cassation,
criminal section 1V, January 18, 2011, n. 24583.
2 CAINZOS, J. A., FERNANDEZ-DAZA, J. M., DEL ROSAL, B., GIMENEZ-ALVEAR, F.: The
Criminal Liability of Legal Persons: Highly Important New Developments in the Offing, p. 1.
% SELVAGGI, N.: above., p. 130.
% VIGO, R.: Diligenza e colpa organizzativa in una fonte privata: i modelli di organizzazione e di
%estione (D.Lgs. 8 giugno 2001, n. 231), p. 72.

PIERGALLINI, C. E., Modelli organizzativi, p. 154; BASTIA, P., | modelli organizzativi, p. 133;
PALIERO, C.E. i PIEGALLINI, C., La colpa di organizzazione, p. 171.
o COVA, B., PETRONIO , F., MARA, V., HYERACI, M.: Protecting companies in a challenging
environment: Compliance Programs under Italian Law i The first nine years, p. 3.
2 Court of Milan, order of April 27, 2004.
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control system. What changes is the burden of proof, since, physiologically-speaking, senior
managers express corporate policy and so they are fully identified with the organization.

However, aIthough the adoption and implementation of a Law 231 Compliance Program is
not mandatory by law®®, in practical terms, any Italian company and foreign ones doing business in
Italy have a general duty to act in the best interest of the company and to prevent it from damage.
Thus, the adoption of an Organi zatdedantab b IMogfedfitheind c o
management of a company.

In the above context, a company needs to have established guideless and control systems
that take into account the risk of an offence being committed, in order not to be found to be
istructur afol y negligent

The ex post implementation of an Organizational Model, after a relevant crime has been
committed, can no longer exempt the company from its liability. It allows, anywhere, for a reduction
of the applicable sanctions and it avoids the application of debarments. Moreover, an ex post
implementation of an effective Organizational Model can exclude the risk of reoccurrence of the
crime and therefore it may avoid the application of protective interim measures.

Italian Courts have stated that the mere execution of guidelines or reproduction of
precedents is not sufficient to exempt the company from its liability under Law 231, so if the Law
231 Compliance Program does not prove to be effective it is sanctioned™

4 CONCLUSION

Recent surveys stated that 77 per cent of companies declared to have adopted or be in the
process of adopting an Organizational Model as per the 231/01 Decree.

Af ter the decreeds i mpl ement ati on led the liatan e r |, e
economy is represented first of all by small or medium size companies which valued it too
expensive to set up the preventive system.

Nowadays, on the contrary, Italian companies aim at building up compliance programs.

Roughly 10% of the Gross Domestic Product, in fact, is represented by large companies,
within the main economic sectors, which built up compliance programs.

Responsibility and Ethics, however, are central and constantly guide the choice of business
decisions in different economic, institutional, political and social contexts. It is a long-term
commitment for any company to raise their own awareness of how they act and to behave safely
while at work.

Thus, Italian Companies are said on the way to providing adequate guarantees of an
efficient and fair management: the Audit Unit continue its activity of internal control and risk
prevention while specific procedures are adopted to manage the risk factors that may have an
i mpact on the companyds results.

Their compliance Organization Management and Control Model are required to a periodical
revision Model during the year, in order to comply with the law and the subsequent inclusion of
additional crimes in ex L. D.. 231/01%*

The L. D. no. 231/2001, in fact, continuously updates the Italian judicial system, which
shows great attention to this theme: recent case-law, for example - arguing that the administrative
liability of the corporate body is separate from and independent of the penal liability of the natural
person who has commrtted the crime - charges responsibility with entity even if individual
responsibility is not identified®

Practical experience, however points out that most complrance programs are inadequate
and just a few ones include the required specific measures®

30DE MAGLI E, C.: Léetica e il mer cat o. La responsa
%L STEINHAUER, C.: above, p. 4..
32 ~ PASCULLI, M. A.: above, p. 198.
® Court of Rome, order of April 14, 2003; Court of Milan, order of October 28, 2004; Court of
Naples order of June 26, 2006.
% PASCULLI, M. A.: Osservazioni in tema di reato transnazionale, quale presupposto della
responsabllit" a d@iar 1280 degl i enti coll ett
® Court of Cassation, criminal section V, May 9, 2013, n. 20060.
% SELVAGGI, N., above: p. 130.
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Despite the above positive aspects, nevertheless, the implement of compliance programs
seems not to be fully concrete.

In particular, most companies adopt and implement compliance models without tailoring
them to their specific risks or they often have an illegal conduct because of their high level
management which takes them to violate the internal rules of their organizational model even if
correct.

Disqualification sanctions for legal persons, furthermore, are charged only in exceptional
cases and the pecuniary penalties are low enough.

In any case, though laws have broadened the types of crimes for which corporations may be
liable, the list is still short and does not reflect the actual and wide range of economic crimes that
corporations may be involved, for instance the fiscal one.

Lastly, the courts donot duly and effectively
misunderstanding, so that the decree seems a blunt instrument®’.

In conclusion, despite the decree is a great achievement for legal civilization, it is to be
hoped that, in future, it lacks its expressive political power and becomes more and more effective
against corporate crime.

As Fr i ed ma theamlsesothurhas and safety, would be regarded as less sacrosanct
when denied by corporations as opposed to individuals, thus corporate exemption from criminal
liability would tend to undermine the condemnatory effect of criminal liability on individuals in
respect to similar conduct and, ultimately, to diminish the moral authority of criminal law as a guide
to rational behavior® .
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Abstract: The contribution deals with currently being prepared legal amendment of criminal liability
of legal persons, which will be presented until the end of the year 2013. This amendment should
effectively prosecute and sanction legal persons that will participate in committing crimes.
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na z8klade medzingrodniTch n§strojov Rady Eur - py,
Yani e.

Novel ou Trestn®ho z8kona | . 224/ 2010 2Z. z. s
podmi enkach Slovenskej republiky danvs8dpasgvavckhe
ktor8 v z8ujme ochrany spololnosti umognila sankc
formou ulogenia ochrannlich opatren2, ak doglo k v
l i nu. Touto pr §vnoku p4perlaovmoeun i e dzo8gslaody i ndi vi du§l n
nakoOko p8&chateOom trestn®ho |inu mohla naNal e]
zhabanie peRagne,j |l iastky s%d ukl ad8§ fakultat?2vne
podmienok pod Oa A 83b, s%d ukl ad8§8 obligat- -rne, prilo
rozhodnutia vyhlasuje konkurz aj bez n8&8vrhu podC
pr2pade zhabania majetku sa jeho vl ast ntke mp asttrazne
skon| en? konkurzn®ho konani a. Pl el om t akvegrtiot eXdmrv
pr8vnickej osoby a zamestnancov, ktor2 sa neW%l ast

Ochrann® opatrenie zhabania peRa0fo£G§60.000earsat ky n
s uma, ktor% s%d ulog2 predstavuje pohOad§8vku gt §t
vym&ha postupom upravenim v Trestnom poriadku.

Ng§vrh na ulogenie ochrann®ho opatrenia m!ge p
pod8wbagal obu na obvinen®ho, mtge ho poda$S ako sl a

Ulogenie tTchto ochrannich opatren2 sa neviage
trestn®ho | inu.

Prijatie predmetnej pr8§vnej Yopravy vyvolalo d
riengi a. Kritika smerovala najm2a k povahe ochrannfl
ako ochrann®ho opatrenia a k procesn®mu postaveni
trestnom konan?2, ktor® je mogn® vzzah Ohaeddoons tka ttoe jnt®o.
aplikalng prax nepriniesla gelan® visledky ohOact
opatren?2 vol.i pr8&vnickim osob8&m v trestnom konan?
medzin8§rodnej Yar ovoni k pvaperhaovdyn ost eand pio rt%ljatno? np rp8rvinje
model u zavedenia trestnej zodpovednost.i pr8&vnickTI
pr8&vnicklch os'b formou osobitn®ho z8kona.

PodOa pripravovanej pr8vnej Yapravy vgedky pt §es
|l iny upraven® v osobitnej | asti Trestn®ho z8kona.

O trestnl |lin sp&8chanl pr&8vnickou osobou ptijd:¢
rgmci j ej Il innosti alebo jej prostredn2ctvom a S|
gt aStrunteho org8nu, |i in8 osoba, ktor8 je opr8vnen:¢
osobu konaS, alebo ten, kto u tejto pr8&vnickej 0S

Trestng§ zodpovednos S pr8vnickej osoby stnejeb ude
zodpovednosti vol|li fyzickej osobe, ani zisten2zm, |

Trestns§ zodpovednosS prgvnickej osoby nezani k
l i kvid8cie, zrugen2m alebo zaveden2m n¥%tenej spr §

Trestng zodpdwedrckse$ mpsoby bude prech&dza$S |
n8§stupcov.

V pr2pade, ak nebol zo strany kompetentnlch os
bol i uskutol nen® potrebn® a primeran® opatrenia
trestlni®@huw a nebol i prehliadan® inform8cie, z ktor
linu pr8vnick8 osoba nebude trestne zodpovedn§.

Pri wurlovan? druhu trestu a jeho vimery, a pt
prihliadaS okramyi p@®Boi Ajpvaaitopba pr8&vnick¥% osobu
naj meng? vplyv na zamestnancov, na pr8vom chr8ne
veriteOov pr&§vnickej osoby, ktorTch pohOadgvky vo
dobrej viere a nemaj % ptvod alebo nes¥%visia s tres

Za sp8chanl trestnl |in bude mtcS s%d ulogi$S p

a) trest zrugdgenia pr8vnickej osoby,

b) trest prepadnutia majetku,

c) trest prepadnutia veci,

d) peRagrest,

e) trest z8kazu |innosti,

f) trest z8kazu alebo obmedzenia prij2maS vere
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rest z8kazu % asti vo verejnom obstar8van?
rest zverejnenia odsudzuj Y%ceho rozsudku.
~bude micS prEvnickej® opahbeeniegisSudaphmcdc
sSou.

est zrugenia pr8vnickej osoby, s¥%d bude ukl
prevadgne vyug2vang8 na p8chanie trestnej | in
c kY% ozsuogjbeu zoad sturdestnT | in, za ktorT Trestnl
na dvadsaSpaS rokov alebo trest odRatia s
t prepadnutia majetku s¥%»d ulog2 pr8vnickej
u leibron @s o jarlov poch8§dzaj Y%cich z trestnej
t z8kazu ' innosti bude spol2vaS vtom, ge
zakazuje vykong&8vaS jeden alebo viac predmi
®
t
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povoktmilech apedmi enky upravuje osobitnl
z8kazu alebo obmedzenia prij2maS verejnd
ick8 osoba sa polas doby wurlenej s Yad om
iu, o n&§vracn#%l eboao| v&rel pé&mpomoc a ani |
z Yl asti Vo verejnom obstar8van2 bude spol
urlenej s¥%dom nebude mtcS z¥% astni S verejn®h
est zverejnenia odsudzuj Y%cehonejozpugkuni dkidie
jniS na svoje n8klady odsudzuj %ci rozsudok
dnom vestn2zku alebo aj v inom s¥%dom ur|] enom
druh trestu bude uklad/aa$ejallosl$ud;e opictude un ®sc
vzhOadom na okolnost.i al ebo z§vagnosS trest
na ochrane bezpel nosti alebo zdravia Oud?2, zviera
Ak s%d ul og? oc-lsrZamy® dophaarde miapdr § vi nni ncokseS osoby
dohOad vykongvaS s%dom wurlenl splnomocnenec, Kt
zodpovedaj YYocu odborn¥% kvalifik8ciu a ktorT vo vy
linnosti pr8&vnickej omolbtygr ej sbavli stlrosdtinis Ivilk onw§ ¢
PokiaO ide o samotn® trestn® konanie proti pr§
pr8vnickej osobe upovedom2 policajnl org&n toho,
register, z8pi siocnk 8 okstoobrao nv zpnri8kv&h. Rovnako upovedon
alebo n%ten®ho spr8vcu, orgs8n udeOuj Yci l'icenciu
pr2pravnom konan?2 prokur 8tor upovedomia tieto org:
Protiobvi nenej pr8vnickej osobe a proti obvinenej
bude mogn® vykonaS spololn® konanie, prilom ich
samostatne.
Predseda sen8tu a v pr2pravnom komarmp? arva en kwmk
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bude m:cS obvinenej pr8&vnickej osobe ulogi S obme:
dtvodn§ obava, ¢ge pr&§vnick§8 osoba bude pokralovas$s
sa pokwwsila, vykon§ dwvealsa ndl db o, ktkdrolrm tprrd pirlaar, al
ohroz2 %W el trestu.
TTmito obmedzuj %cimi a zaisSuj Y%cimi opatreniam
a) povinnosS zlogi S peRagn%% sumu alebo vec do
b) z8kaz nakl ada$S s urlltTmi vecami alebo pr§v
o)povinnosS nielo vykonaS$S, nieloho sa zdrga$S, al
Za prs8&vnick¥% osobu bude vykong&vaS v konan?2 ¥kc
zriaden? pr8vnickej osoby, zakladacou | istinou al
z§stupGuatut&rny org8&n bude maS prg§vo zvoli S jej
Ver 2m, ge t8to pripravovan8 pr8vna Yprava, kt
umogn2 efekt2vne st2haS a sankcionova$S pr8&8vnick®

|l inov.
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POLICY OPTIONS IN CORPORATE CRIMINAL PROCEDURE 1
AN EUROPEAN PERSPECTIVE

Dominik Brodowski

Ludwig-Maximilians-University Munich

Abstract: More and more criminal justice systems worldwide introduce a genuinely criminal liability

of | egal entities; even Ger ma rsocietas ldélirmlere nam paogesthvse il d  t
now considering the introduction of criminal sanctions against legal entities
( \ferbandsstrafgesetzbucho ) . Cl osely related to the substanti v

is the question of criminal procedure: What processes can be taken to convict legal entities such as
corporations? What legal safeguards i stemming from international or European guarantees i must
be obeyed? What are the differences to criminal trials against natural persons? In this article, | will
show that convictions are not the ultimate goal of corporate criminal liability. Instead, the mere threat
with a public trial is the means sought by criminal justice systems to regulate the behavior of
corporations. Furthermore, human rights protection applies to corporations to a far lesser extent
than to natural persons, also in terms of criminal trials. Therefore, corporate criminal procedure
differs i and, from a human rights perspective, may differit o finor mal ¢ cri mi nal pr

Key words: Criminal Policy; European Union; Criminal Procedure; Corporate Criminal Liability

1 THE TREND TO CORPORATE CRIMINAL LIABILITY

fSocietas delinquere non potestdi this long held mantra of criminal law is clearly on its way
out: More and more countries in Europe and beyond introduce a genuinely criminal form of liability
for legal entities. ! While it is sometimes difficult to determine whether one legal system actually is
criminal, quasi- crlmlnal or administrative i such as when analyzing the new Slovakian system
introduced in 2010 i? of the 28 member states of the European Union (EU), only five member
states (Bulgarla Latvia, Germany, Greece, Sweden) still do not provide for any form of corporate
criminal liability,? but rely on administrative measures instead.

Even in the stronghold of Germany, where many legal scholars still categorically oppose the
introduction of corporate criminal liability on theoretical and dogmatlc reasons, the maximum fines in
administrative corporate liability were recently increased,* and i more dramatically 7 a draft bill
( \ferbandsstrafgesetzbucho )  wi | | be i ntr odBundestat Soont’ Whilé thiedrae r ma r
bill will be all but spectacular from a comparative perspective, it is quite unclear whether it may
eventually become a law, as the conservative party in Germany opposed corporate criminal liability
leading up to the recent federal elections.

Let us now turn to the European requirements and standards to corporate criminal procedure
(infra 2). As they offer quite some leeway in the policy options the legislature may choose, it is
important to remind oneself i and the policy-makers i of the underlying reasons for the continuing
emergence of a criminal-law based corporate liability in Europe and beyond; and for why i at least
outside of Germany i civil and administrative approaches to criminal wrongdoing are considered to
be not enough (infra 3). Then the ratio legis, but also the larger regulatory framework surrounding
corporate criminal liability in general can be understood more fully. With such background

See inter alia, TIEDEMANN, K. Corporate Criminal Liability as a Third Track.

% See, inter alia, VERMEULEN, G and others. Liability of legal persons for offences in the EU, p. 31-
35 (assuming it to be criminal in nature).

% See, inter alia, VERMEULEN, G and others. Liability of legal persons for offences in the EU, p. 34.
Croatia i which was not part of that study i had introduced corporate criminal liability before
acceeding to the EU.
“Achtes Gesetz zur nderung des Géandktungenge BE&EB| W
1738.
° See http://www.nrw.de/landesregierung/minister-kutschaty-stellt-eckpunkte-zum-neuen-
unternehmensstrafrecht-vor-14411/ (as of 15.10.2013).
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knowledge, a sketch on three general principles of corporate criminal procedure will be drawn (infra
4).

2 EUROPEAN REQUIREMENTS ON CORPORATE CRIMINAL PROCEDURE

In the regulative framework for corporate criminal procedure created by the Council of
Europe (CoE) and by the EU, three main topic can be discerned: Firstly, the multitude of
reqguirements to introduce fdeffective, proportiona
for different infringements (infra 2.1); secondly, the human and fundamental rights protections
offered by the CoE and by the EU (infra 2.2); and thirdly, the requirements of judicial cooperation
instruments (infra 2.3).

21 Requirements to introduce fieffective, proporti
The trilogy oftifiedfdteetiard ¢ir ®pwoakow dan margynct i o

fields of EU law and beyond; it is at the heart of all requirements to introduce a liability for legal

entities found in international and supranational law which will be discussed in more detail below

(infra 3.1.). But what does this clause actually mean? It has, first of all, a substantive-law related

meaning: AfiTo be effective, remedies and sancti on

proportionate, they must adequately reflect the gravity, nature and extent of the loss and/or harm;

and to be dissuasi ve, saffctions must deter future
But besides t his, there i s al so a procedural

proportionate, and CGbhespobaat se o undiand wilEbe nomesofthese if

there are no effective, simple, swiftThiasedmsshitst ai n

toofarrr eaching for c¢criminal sanctions, which often ¢

require a sound, well-thought and just approach to imposing some of the most severe sentences
known to law.

Therefore, | want to take a slightly different approach: First of all, corporate criminal
procedure must be effective insofar as the goals followed by corporate criminal liability (infra 3) are
to be promoted. But whether a national criminal justice system puts more emphasis on one goal or
another is not proscribed by the word fAeffectiveo
be dissuasive contains a close link to the goal of rehabilitation and prevention (infra 3.4). In addition,
though, procedure itself may cause dissuasive effects T such as when, by relying on deferred
prosecution agreements (DPA) instead of judgments, effective compliance program can be
introduced. Thirdly, the proportionality requirement proscribes that all sentencing factors must be
accessible to the sentencing authority. Therefore, sufficient procedural safeguards are required by
which the accused or the defense may point out mitigating factors, and by which he can call into
guestion evidence which is brought forward by the prosecution. In other words, a proportionality
requirement in relation to sentencing directly leads to a number of fair trial guarantees. In addition,
the proportionality clause sets procedural requirements even beyond such a purely outcome-related
view: The investigative or prosecutorial steps taken must be proportionate to the (expected)
sentence or the (presumed) criminal wrongdoing, as they gain their legitimacy only by the (expected
or presumed) outcome of the criminal procedure.

2.2 Human and fundamental rights

The leading European provision on the protection of fundamental rights i the European
Convention on Human Rights and Fundamental Freedoms (ECHR) i calls for a fair trial in Art. 6
ECHR whenever a natural or a legal person faces a (criminal) trial. However, this guarantee is
amplified by Art. 5 ECHR whenever the risk of imprisonment is at stake.® As such a punishment is,
for obvious reasons, not available to corporations, and as the legal consequences do only relate to
pecuniary sanctions, the level of protection offered by Art. 5 ECHR may be substantially lower in the
field of corporate criminal procedure.9 In the words of the European Court of Human Rights (ECtHR)

® COHEN, B. Remedies and Sanctions for Discrimination in Working Life under the EC Anti-
Discrimination Directives. p. 19.

’ COHEN, B. Remedies and Sanctions for Discrimination in Working Life under the EC Anti-
Discrimination Directives. p. 19.

8 BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials.

® BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials.
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relatihgtoatax-sur char ge penalty: I't Adiffer(s) from the
crimnakhead guarantees wil/l not neces&aril y apply wit
Therefore, and as shown in more detail elsewhere,** the standard and burden of proof in
corporate criminal procedure is not necessarily the same as in criminal trials against natural
persons, corporations do not necessarily enjoy the same level of nemo tenetur protection, and there
is no ne bis in idem obstacle to prosecute both the corporation and individual perpetrators.
The Charter of Fundamental Rights of the European Union (CFR), which is to a great extent
based and influenced by the ECHR, provides for some additional or more concrete guarantees in
the criminal justice system, such as the European-transnational ne bis in idem (Art. 50 CFR). While
the CFR does not explicitly extends its protection to corporations, it is interpreted in this manner
whenever the fdnatureodo of the f unda métiestaTherefoieght i
corporations also enjoy the European-transnational ne bis in idem protection generally in the same
manner as natural persons. More problematic, though, is the question whether the CFR is
applicable at all in criminal trials in the national criminal justice systems,13 or only on the European
legislative, judicative i when the European Court of Justice is called to adjudicate on a criminal law
matter i and (pro futuro) executive level i once the European Public Prosecutor's Office becomes
active.

2.3  Judicial cooperation in criminal matters

Last but not least, what does the framework on judicial cooperation in criminal matters
created by the CoE and by the EU mean for corporate criminal procedure? Contrary to the
extradition-related laws, treaties and framework decisions i which are related only to natural
persons for obvious reasons i, the CoE Convention on mutual legal assistance in criminal matters,
as amended,* and the EU framework decisions concerning orders freezing property or evidence
(European Freezing Orderls), confiscation orders (FD Confiscationlﬁ), and financial penalties (FD
Financial Penalties'’) are all applicable also to corporate criminal procedure. While the CoE
convention spells this out explicitly only recently i by means of Art. 1 para. 4 of the second
additional protocol thereto i, this change was intended to fAmake|
Convention covers mutual assi st ancelslhntherpwormls:iaedi n (
already covered such proceedings before. The current European Union instruments i and also the
proposed European Investigation Order®® i do not contain a broad rule on their applicability in
proceedings against | egal persons; however, by r ¢
provisions (such as Art. 4 para. 1 FD Confiscation; Art. 4 para. 1 FD Financial Penalties; Annex Il
Section E (ii) EIO-Proposal), it is clear that they indeed cover corporate criminal proceedings.

Furthermore, the abolishment of dual criminality tests also extends to corporate criminal
proceedings, as the provisions refer to Acustodia
abstract sense. As far as a fddual criminalityo te
procedure code must therefore be extended to provide for certain criminal procedural measures
against legal persons i even if there is no corporate criminal liability in the same criminal justice
systems.

YECt HR, judgment of 23.11.2006, application 73053,

' BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials.

2 BOROWSKY, M. Art. 51 CFR, at 35.

3 See, inter alia, ECJ, judgment 26.2.2013, C6 17/ 10 (jkerberg Fransson)

German Constitutional Court NJW 2013, 1499 at 1500 f. on the other hand.

“ ETS No. 030.

!> Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the European

Union of orders freezing property or evidence, OJ Nr. L 196 of 01.11.2003, p. 45.

'8 Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of the principle

of mutual recognition to confiscation orders, OJ Nr. L 328 of 23.11.2006, p. 59, as amended.

" Council Framework Decision 2005/214/JHA of 24 February 2005 on the application of the

Pgrinciple of mutual recognition to financial penalties, OJ Nr. L 76 of 21.3.2005, p. 16, as amended.
Explanatory Report to the Second Additional Protocol to the European Convention on Mutual

Assistance in Criminal Matters, at 17.

% See the general approach in Council document 18918/11.
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2.4 Conclusion

European Il aw requires fef feazgiiwed pametoirdanona
entities, but also effective, proportionate and dissuasive procedures leading to such criminal 7 or
non-criminal i sanctions. This includes also a system of judicial cooperation in matters of corporate
criminality; this is underlined by the legal framework on mutual legal assistance and judicial
cooperation being applicable to criminal proceedings against corporations. And whether the criminal
justice system is fAeffectived i n cor gobowedtbe thecr i mi
introduction of this type of liability.

Corporations do not enjoy the same level of protection by means of the ECHR or the CFR, as
they do not enjoy the amplification of Art. 6 ECHR by Art. 5 ECHR, and as corporate criminal liability
does no t af fect the Ahard core of criminal | awo. H
provide more protection than the minimum standard required by the ECHR.

3 THE GOALS OF CORPORATE CRIMINAL LIABILITY

Wi t h both the feffect i aleliabdityand the flevelcob prgceduralt e ¢
protection therefore depending on legislative choices, it is useful to look for the reasons why
corporate criminal liability is 7 or should be i introduced in national criminal justice systems. One
can discern four major lines of reasoning: Firstly, a normative argument based on European law and
on a need to converge to international standards (infra 3.1); secondly, a punitive argument to bring
corporations to justice and to end impunity (infra 3.2); thirdly, a focus on restitution stating that
Acri me mus infrad.8)tandpfauyhty, a preventive or pro-active argument to reduce crimes
in corporate settings, e.g. throug tnfra3up®liwanttooduct
add a fifth, supplemental line of reasoning, which is focused on symbolism in corporate criminal
liability (infra 3.5).

3.1  The normative argument of EU law requirements

It is well known that the Council of Europe recommended already in 1988 to introduce a
criminal liability of legal entities.” Of stronger legal force are, however, the harmonization
requirements spelled out in a multitude of European Communities and nowadays European Union
instruments which <call for the introductios of
proportionate and di ssuasi2€/Similarfpm\&s'mm:strﬁaphesfmmddrr fipe
Council of Europe conventions.?

However, in very most of these instruments it
ipenalti eso may Eceromm:lrnlam|8ﬁWH|rmsmnamayarguethatbyreasonsof
effetutleand effectiveness, only fAcriminal o measures

European Union law, the Court of Justice has not explicitly followed this line of reasoning. %
Furthermore, no clear evidence has been presented yet that administrative sanctions against legal
persons are less effective and / or less dissuasive, 26 especially conS|der|ng the wide range of
sanctions implemented under both regimes throughout the European Union.?” Therefore, there are

no fihardo requirements of EU or international I aw
as sufficient functional equivalents, such as an administrative sanctioning system, are available.
Instead, it may be useful to | ook at Asofto influenc

convergence towards corporate criminal liability 7 in other words: Why may it be advantageous for a
state to introduce corporate criminal liability from the stage of international politics? First of all, the
isoft pressureo stemming from these and other | eg.

See already VOGEL, J. Rethinking Corporate Criminal Liability.
2L Council of Europe No. R (88) of October 20, 1988 - Corporate Criminal Liability.

See the overviews on the 1 partly differing 7 terminology by ENGELHART, M.
Unternehmensstrafbarkeit, p. 110-117; VERMEULEN, G and others. Liability of legal persons for
offences in the EU, p. 91-102.

% See the overview by ENGELHART, M. Unternehmensstrafbarkeit; p. 118-120; ENGELHART, M.
Corporate Criminal Liability from a Comparative Perspective.
4 See, inter alia, ENGELHART, M. Unternehmensstrafbarkeit, p. 111-112, 114, 117, 120.

% Cf. ENGELHART, M. Unternehmensstrafbarkeit, p. 111 and the references therein.
% But see TIEDEMANN, K. Corporate Criminal Liability as a Third Track; ENGELHART, M.
Corporate Criminal Liability from a Comparative Perspective.
" cf. VERMEULEN, G and others. Liabilty of legal persons for offences in the EU, p. 85-90.
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and more why they choose not to introduce corporate criminal liability. Secondly, they may want to

avoid the view thattheyare iunabl e or unwillingd to prosecute |
important, they may want to push back the US influence, and wish to interfere with US prosecutions

of corporations:28 With the US being the front-runner in the (extra-territorial) application and
enforcement of its criminal laws on corporations, other states may want to gain back own regulative

powers I and actually to generate some income by fines themselves.

3.2  The punitive argument or the call to end corporate impunity

A more classical approach, well known from criminal liability of natural persons, is the call to
end impunity and bring criminals to justice i an argument which is nowadays also transferred to
corporations.29 This line of reasoning becomes evident, for example, in the calls for an extension of
the mandate of the International Criminal Court to legal persons30 and in the calls to introduce

fecocided as a fifth cri me ﬂbudaisoinblaimsehatmacorinnanyaI cr
should be ftodLeb medeave the ghilosophidi question of whether legal entities can
actually cont ¥ and merdlydgfacus lort tbe ragianality and effectiveness of the call to

end impunity for corporations and of the call to introduce criminal punishment to corporations.

On the one hand, empirical psychological studies have shown a strong influence of corporate
culture to the behavior of individuals and their willingness to commit corruption.®* This may be seen
as a strong argument to punish the perpetrator and thusthe ficorrupt organi zati c
individuals, who are most strongly influenced by these external factors but not by common traits of
individual personality.*> On the other hand, though, it is all but clear who ultimately pays the price for
corporate crimes 1 and for fines handed out against corporations.36 Some economists Eoint out that
we should focus more on the decision-ma k er s who | et such a *fnadditianu pt ¢
a psychological study points out that people tend to punish corporations less harsh than
individuals,® which may mean that ending impunity for corporations is far less important than ending
impunity for natural persons.

However, the ever more complicated decision-making processes (actus reus) and the ever
more blurred distribution of knowledge in corporations (mens rea) make it more difficult to actually
determine a single individual in a corporation guilty of a crime i a problem continuing in corporate
criminal liability systems following a strict respondeat superior model.* Such problems may be
seen, for example, in the current economic crisis caused by systematic failures in the financial
system, for which no individual can clearly be held responsible. If an (anarchic?) wish to hold at
least someone liable* persists in a society, punishing corporations for such systematic failures may
offer a better alternative to engaging in witch-hunts on innocent natural persons.

But besides all these matters of substance, there is also a strong investigative and
procedural component in the call to end impunity for corporations. The criminal justice system T with
its investigative powers and its personnel being experts in investigating misdeeds i1 is oftentimes
seen better suited to assert that a liability not only exists in the books, but also in practice. “ This

% Cf. ISHII, Y. On Law Enforcement through Agreements between U.S. Regulatory Authorities and

Foreign Corporations.

# Cf. VOGEL, J. Rethinking Corporate Criminal Liability; LAUFER, W. S. Where is the Moral
Indignation Over Corporate Crime?

%0 Cf. VERRYDT, L. Corporate Involvement in international crimes.

8L Cf. HELLMAN, J. The fifth crime under International Criminal Law: Ecocide?.

32 See, inter alia, SAFT, J. UBS and too-big-to-punish.

3 Cf. the discussion in VOGEL, J. Unrecht und Schuld in einem Unternehmensstrafrecht. pp. 4271

429. See also SCH} NEMANN, B. Die groCen wirtschaf
34CAMPBELL,J.-L., and G¥RI TZ, A. S. : Culture Corrupts!

% On the empirical findings cf. again CAMPBELL, J.-L . , and G¥RI TZ, A. S. : Cul t
% BERNAU, P. Decision and Punishment.

8" BERNAU, P. Decision and Punishment.

% TYLER, T. and MENTOVICH, A. Punishing Collective Entities. p. 227i 228.

% But see the suggestion by TIEDEMANN, K. Corporate Criminal Liability as a Third Track, on how

to address this issue.

0t TYLER, T. and MENTOVICH, A. Punishing Collective Entities. p. 2147 215.

“*! In this matter, differences between criminal justice systems must be taken into account. Therefore

critically NEIRA PENA, A. M. Corporate criminal liability: tool or obstacle to prosecution?
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aspect may possibly explain better the calls for introducing corporate criminal liability than the
guestions of sanctions.

3.3  Therestitution argument or the notion that crime must not pay

Another line of reasoning focusesonthenot i on t hat #A@Acri me must
criminal-law approach better allows for confiscation and forfeiture. Such measures of confiscation
and forfeiture 7 of contraband, of proceeds of crime, of instrumentalities of crime* i are regularly
available in criminal law; they often are a far-reaching legal consequence that criminals sometimes
fear more than criminal punlshment Furthermore, it is evident that the restitution of victims on the
one hand and evening out any unjust enrichment caused by crimes on the other hand are most
legitimate goals. In recent years, though, a trend may be noticed in several criminal justice systems
to move away from a criminal-l aw based approach: ACi vilo or
more efficient alternatives, especially insofar the evidence standards are lowered compared to the

iproof beyond reasonable doubf which is requi

What does this mean for corporate cr i mi nal Il aw? As l ong
fadmi ni st r atto eoefiscatianpapdrfarfeiterd exists, a criminal liability of legal entity does
not seem to be necessary. Someti mes, olpewev ér
civil or administrative approaches to confiscation and forfeiture i both in terms of procedure (e.g. if
decisive information necessary for the confiscation is obtained by criminal investigation measures)
and of substance (e.g. if a violation of a criminal statute is a requirement to initiate forfeiture
proceedings).

3.4  The pro-active argument or rehabilitation, regulation and prevention through criminal
compliance

Probably the most common, current explanation for corporation criminal liability is the call for
Airegul ategulsaetlifond against corpor ateed carnidmetsh e
of measures to prevent future corporate crimes; or i more generally speaking i to provide for a
regulatory leverage on the economic actors of today. While a proper evaluation of compliance
programs i and the extent such programs should mltlgate sanctions if corporate crimes are
committed nonetheless i are still unsolved questlons ® there is a strong prima facie presumption
that they are indeed successful in preventing future corporate crimes, even though economic theory
does not know a clear theory on decision-making processes in (large) corporations supporting this.*

A word of caution is therefore necessary: If the fine only targets the corporation, but the
decision-makers are shielded from being sanctioned i by law, by indemnification, or by practice i
the economic incentives may actually lead to more crimes being committed. Therefore, the
introduction of corporate criminal liability must not reduce the liability of natural persons: neither their
liability in the books, nor their liability in practice.

3.5 Corporate criminal liability as symbolic politics

Last but not least, further reasons for the introduction of corporate criminal liability may be of
a symbolic nature. Such a view i symbolic politics, or symbolism 7 has quite a negative connotation
in Germany, insofar as it relates to the criminalization of acts which do not infringe on any legally
protected i nt erslsly for (symBalicc reasang U n ahjs article, however, | mean
something different: That criminal law and criminal procedure utilize a strong symbolism to actually
pursue some of the goals followed in a criminal justice system, 8 such as protecting legal interests
(ARechtsge¢tero).

2 VOGEL, J. The legal construction that property can do harm; PIMENTEL, D. Forfeitures
Revisited.
3 See, inter alia, H.R. Rep. No. 105-358, pt. 1, at 22-23.
* RUI, J. P. (ed.). Non conviction based confiscation in Europe; VOGEL, J. The legal construction
that property can do harm.
See Gl MENO BEVI C, J. Compl i aninimalcasesogr ams as
® BERNAU, P. Decision and Punishment. Furthermore, some criminal justice systems may cause to
short-sighted instead of long-term incentives; see ENGELHART, M. Corporate Criminal Liability from
a Comparative Perspective.
4 + Cf. ROXIN, C. Strafrecht Allgemeinter Teil I. pp. 25i 27.
8 Such a perception is notably also taken by ROXIN, C. Strafrecht Allgemeinter Teil I. pp. 251 26.
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In this sense, the introduction of corporate criminal liability may strengthen the trust of the
public in the | aw bei ng e nifeeenagairstlaaga multitndtianals, Whjclu s t i ¢
are sometimes seen today as not only fAtoo big to
The introduction or reinforcement of a new mode of governance i here: corporate criminal liability
may then at least give the impression that nation states have the upper hand again in regulating
corporate behavior, and thus strengthen societies' trust in law.

Furthermore, even the whole concept of ficri minal 0-crsiamicrtdlod
sanctions may have a strong symbolic element: If constitutional or human rights differences in
practice are minuscule, and if the procedure of imposing the sanction does not differ by much, it
may actually be the name which makes a difference i at least if there is a higher respect in society
for criminal decisions, in their accuracy and in their moral mtegrlty

In addition, the sanctioning itself may be symbolic: An empiric analysis has shown that only a
minor fraction of the fines handed down i or agreed upon in deferred or non-prosecution
agreements (DPA / NPA) i in the United States are actually paid by the corporations.50 Such a
reduced or even symbolic financial penalty for a corporation may actually be a win-win-situation from
the viewpoint of the state, as long as the punitive function of the sanction is perceived (by the
verdict) and as long as the preventive measures agreed upon in the DPAs or NPAs are properly
implemented (by the continuing threat of a public trial and of full enforcement of the verdict): By only
enforcing the penalty symbolically, the financial strength of the corporation is not reduced, thereby
firstly strengthening the company's position in the international competition, secondly not incurring
losses to shareholders (e.g. pension funds) or thirdly to other stakeholders (e.g. employees).

3.6 Conclusion

The emergence of corporate criminal liability cannot properly be explained by one of these
goals alone. Instead, all five elements, while not conflict-free, provide for some rational basis, for
some rational arguments which support a criminal liability for legal entities. As long as superior law i
such as constitutional law i does not prohibit the mtroductlon of corporate criminal liability, it is
therefore a political question whether to follow this path.>*

4 PRINCIPLES OF CORPORATE CRIMINAL PROCEDURE i AN OUTLOOK ON FAIR
PROCEEDINGS, NE BIS IN IDEM AND PLEA BARGAINING
What principles of corporate criminal procedure follow from the goals pursued by the
introduction of corporate criminal liability and by the European framework described above? Let me
focus here on three major aspects of corporate criminal procedure i the fair trial guarantee, ne bis in
idem protection, and plea bargaining.

4.1  Fair trial and fair proceedings

Corporations deserve fair trials and fair proceedings, same as natural persons deserve them.
Wh a't constitutes a 0 fiaatleaét inghe uisereencenofthedE€tplR n ahsa
balancing test, where the protection of a legal entity may be significantly lower compared to natural
persons. This offers some leeway in terms of standards or burden of proof or in terms of nemo
tenetur protection. However, the call for the sanction to be proportionate requires a solid factual
basis for a conviction, which may actually be hindered if a nemo tenetur protection is lacking. More
importantly, though, the symbolic element of the criminal justice system described above (supra 3.5)
calls for upholding these principles to a very large extent: as the symbolics of criminal justice
depends on the normative trust, but also on the cultural trust in the criminal justlce system to provide
high-quality, factually accurate and morally sound procedures and judgments.®®

4.1 Ne bis in idem

There is a strong need for solving conflicts ofjurisdiction53 and to protect corporations against
double jeopardy in multiple jurisdictions (transnational ne bis in idem), as only then the regulative
influences by foreign states on local corporations (see supra 3.1) can be softened. However, the

9 Cf. BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials.
%0 Cf http://www.gao.gov/new.items/d0580.pdf (as of 15.10.2013).

VOGEL J. Unrecht und Schuld in einem Unternehmensstrafrecht. pp. 4271 430.

> BRODOWSKI, D. Minimum Procedural Rights for Corporations in Criminal Trials.

%3 Cf. SCHNEIDER, A. Corporate criminal liability and conflicts of jurisdiction.
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extension of ne bis in idem also to corporations has certainly some downsides: The symbolic signs
accompanied by a criminal prosecution 7 such as a public trial i are only seen in one criminal
justice systems. And if the first criminal justice system fails to prosecute the corporation sufficiently,
the retribution, restitution and deterrent effects of criminal liability may suffer. Nonetheless, these
issues do not seem strong enough to allow for exceptions to the ne bis in idem principle, especially
in light of Art. 50 CFR.

More thought should be spent, however, on the relation between DPAs / NPAs and ne bis in
idem. These agreementsdonoti at | east f or -pae rdiendistuterfinalfidismogitions
of cases; therefore, the current interpretation of the European-transnational ne bis in idem protection
by Art. 50 CFR offers an insufficient protection in the context of corporate criminal liability.
Furthermore, the normative transnational ne bis in idem protection does not yet include the major
player in the field of corporate criminal justice, the US.

4.2 Plea bargaining, DPAs, and NPAs

From the discussion above follows that convictions are not necessarily the ultimate goal of
corporate criminal liability, as they lead to severe losses to other stakeholders (see supra 3.5) which
may be perceived as unjust and which have a negative economic impact. In addition, a looming
conviction, a public trial and the impact such a trial may have on its reputation is a strong threat to
corporations that they have a strong incentive to fully cooperate with authorities, to conduct internal
investigations and to reach an out-of-court settlement outcome by all means.

All in all, such a strong symbolism actually seems to suffice to pursue the goals of corporate
criminal liability: DPAs or NPAs still strengthen societies' trust in justice being done; they offer a
better leverage to influence (i.e. regulate) corporate behavior by the continuing threat of full
enforcement; and they still offer sufficient possibilities for the restitution of victims and for the
generation of some income to the state. The threat of criminal punishment has therefore become
much more important in corporate criminal liability than its execution; the pre-trial stage and
diversion measures have become much more important than the trial-stage.

But is the reliance on DPAs or NPAs in accordance with the European framework, especially
with the requirement of fAeffect i v elpmymppinopibis, &sifao nat e
as criminal compliance programs introduced by means of DPAs or NPAs are indeed dissuasive.
While not being a sanction strictu sensu, the legal consequences spelled out in DPAs or NPAs are
also an effective measure to promote at least some of the goals pursued by corporate criminal
liability, most notably rehabilitation and prevention, restitution, and i to a certain extent i symbolism
and punishment. In addition, such a consensual approach is often much more proportionate i as the
interests of the prosecuted legal entity can more easily be taken into account i than a sentence
imposed unilaterally by a court.

Finally, a side note on the German Constitutional Court's disputed opinion against plea
bargaining (AVer fia @ernmmtxirai@lspmweduceﬁ“fveb though many aspects of
the Court's reasoning may be transferred to other European criminal justice systems, it cannot be
transferred to the corporate criminal context, as its reasoning critically of plea bargaining largely
depends on protecting the dignity of human beings. With corporations lacking this fundamental
protection, the German constitution i but also, for example, the CFR i offers much more room for
consensual outcomes in corporate criminal procedure.

5 CONCLUSION
Corporate criminal procedure is different to
criminal law is a fthird tracko 3 Thdee ¢ofedesturedioff f er e

corporate criminal procedure could be determined in this article:
Firstly, corporate criminal liability is much more concerned about the pre-trial stage than the
trial stage. Plea bargaining, DPAs and NPAs are of essential value in providing for an effective,
dissuasive and proportionate system of regulating the corporate world. These measures, if properly
i mpl ement ed, are also in accordance with the Eur

54 German Constitutional Court, judgment of 19.03.2013 7 2 BvR 2628/10, 2 BvR 2883/10, 2 BVR
2155/11.
*> TIEDEMANN, K. Corporate Criminal Liability as a Third Track.
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proportionate and di ssuasiveoOo sanctioning of | ega
a sufficient ne bis in idem protection being triggered already by DPAs and NPAs.

Secondly, corporate criminal liability has far less human and fundamental rights-related
boundaries than the criminal liability of natural persons, as imprisonment is not at stake and as it
does not relate to the core of criminal law. Therefore, there are many more policy options in
corporate criminal procedure available to the legislator.

Thirdly, the goals pursued by corporate criminal liability contain a substantial element of
symbolism. Criminal law i and criminal procedure T is special because of the moral high ground, the
normative and cultural trust vested in the criminal justice system. To uphold this symbolism, many
guarantees which are not legally required in the corporate context i such as a strict nemo tenetur
rule i should also be upheld in corporate criminal procedure.
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PRCVNE NCSTUPMESINBE) @QODPOVEDNOSTI
PRCVNI CKhCH OSDB

Eduard Burda

Uni ver zita KBrnmetniskl®hwe ,v Pr 8vnick§g8 f ak

Abstract: The paper deals with the nature and problematic issues related to criminal liability of legal
persons in case of legal succession. Special attention is paid to cases in which the legal entity with
non-criminal background becomes due legal succession criminally responsible.

Abstrakt: Pr 2 spevok sa zaober8 podstatou a prodVvemmti
n8stupnzctvom pri trestnej zodpovednosti pr8vnic
situ8ci &§m, kedy by sa pr8vnick8 osoba s nekr i mi
ng§stupn2ctva trestne zodpovednou.

Key words: criminal liability of legal persons, legal succesion

KO%| ov® tsrlecsvi81:§ zodpovednosS pr&§vnicklich os'b, pr§

1 bVvOD

APrg&8vne n8stupnzetlwd 2zmamem8obudnutie pr&va (p
niekto nadob¥%da prg&g&vo (povinnosS$S), ktor ® nti rektt2om
osob8m do pr8vneho postaveni a svolho pr8vneho pre
oznalovan® tieg ako pr§\}Alar|pbsmumm@(scshzs$|@ukumeswear)z§\
pr&vny n§stupca vstupuwpjoe i dovojsotipredciodce.h aleporoSukcesiu
singul 8rnu, ktorou sa vstupuje“len do urlit®ho pr

Zavg§dzanie nov®ho pr§vn¢)h>aﬂmnengka¢l%twtredirhmjJ
|cklch ostb, apti kB8fgalsh pEbDbL®

zodpovednosS pr8vn
pokiaO mogno potrebn vyrineigcihS slao muasj2s kztarme rNaaS nAi nei
omnoho podrobnejgie, pretoge i ch nezvl|l §8dnut2m h
ingtit Ytu. Pri tregsninekl chdposvedpesfedptm z takTlc
pr8§vne n8stupn2ctvo, pretoge pre pr8vnick¥ osobu
maj etkov¥ podstatu, pr2pakdowboa dpeisenpnS§pngvaubgerl
takl mto polinom mohla vyhn%S trestnej zodpovedn
zodpovednosti pré&vnickieh @sShnbakipermvmi biyvit ak os
svoj spolptr@meklvienam. Pr8&vnick§ fokabhaujelehge i
A... m§ sphs@hinlyms Suklo no m, p rs§pv: apmibeostiammsa$ ekla aj spt! so
kzodpovednosti za oruyenie svojej povinnosti.i
Trestng zodpovednosS fyzvd&makr atsitchk ejje sdpkoh ood onl
budovan8 na z8sade individu8lnej trestnej zodpove
zodpoved nT iba zapwv§warsdm®z kyodlae,i et @n . za trestnop
navoraork.eit o t r e s tpod@ienkach§ viot or hebxi st oval a trestnsg
pr8&vnickTch 0$ higt iptny/BtroBre hso ng§stupn2ctva trestnej
1Hendrych,D.akoI.:cI€’~r§51h'0vn2k. 3. PodstatnhD rozg2ren® \
789.
2 Hromada, J. i Madar , Z. Pr&vnickiG. sVgdBhR. tiSlet2d2lzcel
adoplnr.)n® Praha: Orbis, 1972, s. 865.
Glmovlle$tr®my, T. : 0Tses8wgaatedbpovednosS pr&vnick
akol . : Trestn2 odpovRDdhbesk® pr &iphldndekaperspektivys Praha: v
Leges 2013, s. 37.
*Kratochk®oll ., :VKuas trestn2ho pr§va. Trestyni2&§npgr §v F

C. H. Beck, 2009, s. 43.
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sk%senostdel kfolndenoov T , pre doterajgie trestn® pr§
zodpovednos’ti ex |l ege.
2 KONGTRUKCI A NEFRXCV NCSTUPNGE CEBINE] ZORPOVEDNOSTI

PRCVNI CKhCH O&YMEDZEME NAJPROBLEMATI CKEJGECH OTCZ
SeOU SPOJENARCH
Riegeni e pr8vneho ng§stupn2ctva trestnej zodp
kongtruovan® rt!zne.
Regtrikt2vnu Ypravu a §a&jn ethoeni\t o sptru?ppne2dcet nepr av

zodpovednosti pr&vnickTch ost'h (ultolgemumzomoclhmraa
pr8vnickej osobe ako n8§sledok |ind, pobhdahuwjtieOn@®pc
ustanovenia A 83a ods.ensk®hhA 8:§Ikouas.!.53ﬁbd)\2005 Z
vznen?2 neskorg2ch predpisov (Nalej l en ATZA alebo
ide o zl| Y%l eni e, splynutie alebo rozdelenie pr8vni

pr8vnemu n8st uptceojvi prz&wnikekieg mtoos opbry2. pade preehdda i de
(nepravej) trestnej zodpopeldpmadei uprgeni8knejh o8

z|l Yl eni a, splynutia alebo rozdelzeSrsiaadep rt&vkni ckre§vr
kt or Tenh §ddoaza uljeni u jednej alebo viichiejerBaumymr it alp
sa stane in8 ug existujY%ca pr8vnick8 osoprag8vnkri
ng§stupn2ctvo novozal ogenej pr&vnickejTl cobsofbry§ vpmoi cdk
osob8Rdzdel enie pr8vnickej osoby predst avarwegdmikd
pr§vn|ckejjejosm)tb§/vraym| ngstupcami S i n® | ug exi
osoby®S%| asni sl ovenskT Treesgtendinoz&kad mes 2voyemedmliur e, Kk
zodpovednosé prg&vnicklich ost'b prech§doéhtoappoaag
prehOaldegpraobl ®movo wurlit§, na druhej strane vga
splsobujpu 2 pleecdevn @nh & pr 8vneho prechodu | prevodu
zodpovednosS pré&vnickej osoby pobabknowbzddpdve
vpr2pade prevodu podasku pdkdamaa Al 47612/ 199%nEb2 O
neskor @gdph spv? Alebo | o ak bud¥% jednotliv® pr8va
osoby postupnT mi zml uvami na Yar ovni singul 8§rnej

alebo osoby? Vt akT chto pr2padoch neprich8dza pr8§vne

zodpovednosti pr&vnickich ostb do %vahy. Maj et kov
trocha komplikovanejgi e, al e predsat §prmetvieed Y%A snpao k A

pokral pgaan2 predoglej trestneh®ii skassingubfhoe
aj pr8vneho predchodcu.

Prg&§vna Y%prava by nemala byS tak Aladnefi ob2d
Apretovkr ajing8§ch, kdeedtononwszéodapmwvednosSou pr§vnickl
girok8 koncepaomiSastumpfivcdealvaa trestnej zodpowegkaono st i
operuj % aj sl asn® n8vrthrye sstlnoevje nas & ®h @v ezd8nkoosmai op r ¢
ktorej je postavenld aj A 10 ods. tlr elseasnk®hwod po&FK)
pr&vniaeseblacStt zen? plrejti pmdsnt. at at osnpolevatrvestng zod
pr&vnickich os'b prech&8dza na vgetklch pPritwipych

Yaspl ne irelevantn®, I i ptvodn8 pr8vnick8 osoba os
my ho n8zoru, ak by mala prech8dza$S trestn§ zodpo:
5Fenyk,.].'f§mejkal, Ltre,sZt§rk20nod)pode,nostiézz)erﬁz\/nipcloi([:
Koment §8S. Model ov8 piSedeh8%Zem®patfesi n®& | innosti

Wol ters Kluwe47. LR, 2012, S .

®Neprav§ trestn§ zodpovednosS vych§dzaogera2 gpahr ah
opatrenia pr8vnickej osobe k pr8vneho n8sl edku
kvg8zisankci a, ni e trest ako St arkdpr aporeut ok Itirgegsiten §
Kratochv?2l| , 6 slVovernsk&®eagen2 trestn? odquoioi®dnost i

Trestn§ zodpovednosS pr&§vni ckredz i msSirtw.d n2bf o rkronk epre
dRa 12. Novembmn®#a20€@9roBrdeg312009, s. 130
7le/leeﬂ'pbylautle obchodsl ovespabm pogtvhowm pori adku
3 z8kona | 513/ 1991 Zzbn.e nGb cnheosdknolr §z28ckho npnr2ekd pvi s o v .
®!Rozdel eni e 0obchodslévenskons gy &lvalomo ptor ivadku upravuje
| . 513/1991 Zb. Okokodnhez&bogAzthk predpi sov.

- 944 -



Z b ommend?zki nz&8 r 0 d n e konferendieBrétisljavsk® pr8vnick® f - -ru

osoby, ktor8&8 zanikl a, mus el by to zg§vld,_cersksetjarrc9\piu§)\
amoment 8l ne tak¥% Yapravu nepl 8nuj ®haniz § kitestrjr aoj g i
zodpovednosti pr8&vnicklch ost'hb. Je to vhodn® ri e
s me ponechali pohodl n% mognosS na obch§8dzanie t

tentokr8t tTm sptsobom, Qe brya bMllios tmeig ng® Spvrnei vcikevs S
ap*vodn¥% pr8vnick¥ osobu by s nter epsotnneocphraslvin ep rz8ovdnpeo \
ug by nemala nijakl maj et ok ani inl vlznam.

Predstavens§ pr8vna Yuprava zeralnaetjoOmlbergei roskge
mi ni mum mognost.i obch8dzania trestnej zodpovednos:s
tTchto pr8&vnicklch ost'b alebo jej liastkovlich opr
dychom vgak treba dodas$s ge z8&r ov e Ranej probteknatikep e k t r
vwol 8va niekoOko pomerne ktoonphnajkmdvanlich ot&zok a
)Mt ge trestn§8 zodpovedno§B®ciprpvBvokhohngsthbpw:

fyzick¥% osobu?

2)Sptsobuje ak®koOvek pr8vne ng§stupn2ctvo vr
pr8§vne ngetupedthej zodpovednosti prg&vnickTlc
3)M8 nekrimin8lna pr8vnick8 osoba, ktor8 dobrom

zodpovednej za trestnl |lin pykaS za jej trestri

t

=5

3 MDGE TRESTNC ZODPOVEDNOSs PRCWRNKIMCKh CHR COSIEBI O
NCSTUPNAEGREJSs NA FYDBURKD OS
Vo vgeobecnosti nemogno vyl “ISnfc i unkitvoerrezji§1 he
upcom pr 8§ i ckej oakbymt osphbhadpadgamchp®] 2S8a nap
ensk®ho z a | . 513/ 18@rM2 Zibe s Obrcg2oadm i prz&dkmin:
odnej spol osti. Ak by S me mal i vychgdzas
ovednosS p i h ostb prech8dza na vgetkTI
tikra by bol mognl prechod
u fyzick¥%. Pr8vo vgak nie
l ogickT celok WiazlaoA mmaohirmis® rné&smidy
ng zodpovednosS fgemakdahi coksoinmb preSvnom ¢
8 na z8sade individu8l(rkejor %r adstfrienjuj e md p
e ajl .l Jda7al@8do.ds2, 4 Bstavy sl ovenzsnkeenj2 r e
ch predpisov ako djl .113.9 dsachyn®hp EBkoBa
a uvs8dza Listsilma!d§klUsdminoolvemi 8v La. 13.
obdobne il | . 4 ods. 4 Listbhygb¥%&tujeardPrrbic ho bprme§dvz oav an?2 z
pr&slabtd sa mus?2 dbaBmynsaeli.c hT apkoRtsot autsut asnoveni a s
ustanovePbsti bBOzaAa tvhéd=stcnikolnign aaovani e, ge je osol
lin, je rozhodonmez&killandnTzgs aluldastkTcc.h HFBavdaa i ndi vi
zodpovednosti fyzicklTch ostb sa vyv2jala histori
dospelo kr i egeni u, ge fyzick® osebyumoégnaaposhi hawas$ |
“%elom trestn®ho pr&§va je aj napr§8§vaS p&§chateOa, S
lin nesp8lcohhad aj u Zm8§ me napr8§vaS? Naproti t omu pr
ne, t ecchowl andigek yt,r aknrsdw r mo v a Soby cagod iinaue j pr
oul Nalej p8&cha$S trestn® |iny.
mus 2 mej eprniosztnad in®mki z8ver u, ge aj keN ¢
nevyluluje prechod trestnej zod mpaBeschreo s t
ctvoobiyyzna kterjesotsn¥% zodpovednosS pré&vnickTiec
dov |l egi sl atzvnej |l i stotwst Agovaplné& v noorh o
c
n

XD QUTUUTUTOT—~NOWWDS>S
T MD®DOO0 ™" " Q®OT —w
OV XWLW ~TODwuXAOAOOoWw

S < >
«Q O w wn > o0
w o - =
P T NT g

tve trestne,j zodpovednost.i pr&§vnickilch
0sS pr8&vnickejnaodghy ch®#p osob@8&@manssl edne
s¥visiace probl ®my .

Po prtviRestng§ zodpovednosS pr&vnicklch ostb p
n8stupcov, teda nielen mravopr Sivande,h alSestapcova wr
vNal g2 cchh r(ardaop r . spololnosS Bistro B srtorzod eB,2 snpao |

oOococo~=<o0
Oo<T o <@~ 3
<D< 3>S~—wWw

® N >
o un

9G§ma|,péechd>(du trestn? odpovRdnosti pr8vnick® o0s¢
J.akol . : Trestn?2 odpovNdlneosskt ® prr e§pbilabice ekpokesphktive. Praha:
Leges, 2013, s. 173.
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BistoAsa n§8sledne rozdel?2? nBispoboARBpstpoBobhosSABI
spol ol nosti BBisstroo BR1 drestns§ zodkpddvetdalos Br @pa lE&d
spol ol nosti Bistro na spololnosti Bistro A1, Bi
utn® riegeamedvemiOladomhctk§dzani a trestnej zoc
transform8ci ourovipkoShogickle® wvypddbtyeniad epr §vne
pointou je koptBumagbwianmpoxtriadolvancez vakT |
bjektov. Ot8zka tu znie, ak sp8cha prgvni
osopa8S8vnym n8stupcom| aej t opprf&wven iakkeq je oossodt
8§ osoba B, bude t8&8to zodpoveda$S aj za tre
zodpovednosS pr§vn|ckT h os'!b neppekidalnj
osobou), ale ag na lOtZ)§1loonl\ha® 97 reehoi?e Otdgtoiv
zodpovednosS prech§dz na vgetklch pr8vny
| i nk,t omeounr |ruajdee, M8 bh§Stupobdoapir8voy ge tre:
preskeikdowa®i pz §vneho n§stu

n prg&vnicklch ostb sa t
T cht wpitew. n§stupcovi a
fyzick8 osoba pr8vnym n8stupcom pr 8§
| in, ogn® Y| el ov® n8§stupn2ctvo fyzickej o
aNal gi ahy pr§vn|ckej osobny8svehliniej t sasikmcej ?z
mognos i Avgak, pokiaO sa podar? preuk8zas$,
ztrestnej linnosti, za splneni a Nal g2 ch z8konnT
prevod/ prechod prégwelmdstirfes®Tak o nYinryessa Inieg §dii ax nors
A 233 Tz, alebo ako Ymyselnl trestnl |in podie
nedbanlivostnl trestni |in podielnictva podQOa A 2
fyzickej osoby do pr8vnych vzSahov pr8vnickej osoby n
zodpovednostizpr 8vni ckej osoby na fyzick% osobu, |in, k 1
osoba vykong§, m!ige s8&m osebe napORaS znakyn2fkcriest
verejnej obchodnej sp

ich spolaodyosd& taomu v
spol ol n2kov) .
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o C

"0 ~"30 @0
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pcu na i n®ho |
oti g neviage na
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S
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s
t r
®j e
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vzSah

tu e

ololnosti tugia, ge za chv2O
y hl i ,j esjp oplro§lvnnoysns nz8rsutguipac oam s &

4 SPDSOBUJE AKEKPBUENKE NCSTUBNEXRCTANE BEGNHG C
SI NGULCRNYCH ISUK®@dSlI PRCVNE QTEC T URESTENE)
ZODPOVEDNOSTICWRRCHNNOSDB?

Pr8ve predmetn8 ot8§8zka patr2r 8mecdizi p rnoabjlzeSnsaatd nke
zodpovednosti pr8&vniatkdw.h wrsitwe e PPk wards 6 Meni e j e |
univerz8lna sukcesi a medzi pr8&vnickT mi osobami
zodpovednosti pr § Okt ekl cuhy wssplom2 nan®ho zI| %l eni a,
vni ckej osoby m8 charakteskwmolvrozt8il njeg takselsc
2kl ad aj prevod maosdin.i ksl opvoednCsak ®h 04 7z68 kdna |
nrenkeny neskorg2ch predpisov, pretoge A 47
je, ge na kupwjivygedlkoy mprewvm8ddz ZjS8va@zky, na k

‘|tejgpre2gaedet03|vngul§[rmcbjktsmrk1/@em11geeme zZa

C N S5©T
s -

9

obylajnlTch spotrebnich vec2 (napr. sada no
8§ r nsyicih psruakkctei cky nahr 8§dzaj %cich sukcesiu uni
upuje do jpdwionhhosith (pagwv. azmluvy, ktorTr
n zmluvy, ktor T mi sa prevs8§dzaj % budwyy na
d strojov@hdchzeri ddemwivagc hy Nal ej zml uvy
ol -gi8m, 1i dokonca vstup do zml %v, ktorT mi
, ktorT by

nTch partner
zodpovednosti na p
represie azo z8sadou pr
nadvazuj Ycej trest
ipoRatie, ¢ge keN t

prip%gSal prechosdobtyr ensat ne § e tzkold
ov, by g¢gi el nielen nad r 8mec

rgvnychrozmo@stoapegepddal subwoi dibay
oporci boabhnty vakivezlabbchicmdnT ct
nop
k §

Oo<®xO0OSwwns:s
o T T wmo —w
%)

r

e
k
c

rgvnej zodpovednosti. Tento
osoba, ktor8 ako bezprostrec

Ktomu tieg porovnaj: Ggmal , P. a kol .: Trestn?
Vydgnz2. Pr aha: C. H. Beck, 2012, S . 255,

- 946 -



Z b ommend?zki nz&8 r 0 d n e konferendieBrétisljavsk® pr8vnick® f - -ru

k jednotlivej majetkovej hodn ot e al ebo dRbu Hyspaheyalsa alebo by
na Nal giu osobu, bola by t8to Nalgia osoba tieg p
pr&8vnickej osoby. Tak®to poRatafts bryd miond Ozpgetngdrgchno, |
treba ho 6dm|etnuS A

Preto pri rozhodovanz, | i urlit8&8 singul 8rna

splsobuje rég&vne n8stupn2ctvo trestne zodpovedno
p 0 U | p p e]j p

v8gi S okolnosti konkr@mneba majf psadior geSsAt knl ohm siafnaakin 2
ri adk3s epr §vnu opur anoynko pougi8yereviodham pr2spevku.

N

5 MC NEKRI MI NCLNIACKRPRCUSOBA, OBIRIAMYSEONE PREVZAI
ZCV ZKY PRCVNIOBKFADPOYEDNEJZATRESTNh LI N REKAs Z
TRESTNAR LI N?

PochopiteOne, aj
odpovednosti pr 8&vni
rg§vne n8§stupn2ctvo

oto j e ot 8zka, ktor 8§ pri
h os'b Aned8 sp8vaSi g¢iad
tnej maBdsp awg dmo sntai  tpor,8 vanhb

odpovednosS pré&vnic os'!b neobch8§8dzal a, al e

t
c kil
tr
ckT
ruhej strane, sd&cha In przédewagn®ho trestn®ho | inu
| @&n [
e
8§

c
es
ch

N O NTN

gvagnic trestnich pvej aviea icdiskni8rsl adgdzsi t
osoba v| eng8 do inej, nekrimin8lnej p

n§stupn2 pr8&vnick osoba prevzala pt?
zameseganeg$enzauj 2mavej gi by t§t
pr8vnickou osobou bol a veOk§, Tzn
nick1/4 osobu avgak bez Nal geyr2hkmbhdc
d2 prejavuj %ce sa ag po pol r ok
Yap i a pohlt2 nadmli8a odhkB8ors®ohaVvn

rgvnickej
vodnY pr§v
podniky, pr2 p a a

h
| en
cka
adne
n8§stupn2cko
nu
to
v
§ci

<

krimintgl
Yamr t i e s
kto

u
P
i
0]
kon u

e}

d

ve slpoes ®ekd mth| upjr¥bcpea,d o h
s'b na pr§vneho ng§stupc
|l egislat2vne exaktne
mov ik Turh ®p r ard I|g@mosna av y s k
nick8 osoba i prkomiepor uj
osoba p8chala trestn¥
n
8

] Al
riegenie sa ajna
nosS pr8&vnickl
, pretoge po
yau ga ni e, by bol
kedy viznamng
ge menej vizna
Bohan% trestnej
nZm nie je ani t pr8vna p¥vagvaea,n8lst apd
zodpovednosti pr§vnicchh os'!b ide iba
je pltvodha pa§\dr0|p(uls§ ba trestn®ho |inu,
taxibybwlo zjavs o Bil li @ tzyogef®nlalnoss
tva trestnej zogp vednost. prg8&vnicklch o:
aajk Tehto pr2padoth briri stroumddaBansukcesi a
pre trestnej zodpovednosti pr&vnicklch osthb,
AkTmi %vahami sa midgwesongdnskdniarméddddvS ra8 v n utomdp r a v L
mogno pougdgi $z 8§ wesra ztaotht o pr2spevku.
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Pr8§vne Yapr avy, ktor® formuluj% prechod trest
vgetkTch pr&§vnych n§stupcov nutne z§8roveRz&ébaaluj:
tvrd¥% pr&8vnu normu keskgmva$keNamp2 lododvwWdnost i p
a$2zen? proti nim je takTlto APSrelgk tat ve Dthrs% h o thp dv 1L
odstavce 1 na v2ce pr8vn2ch n8stupcT pr8vnick® os
“Gsmal, P. a kol.: Tré&dtch2 osdpov Komesnt §Br. §vUni o/yd§
2012, s. 254.
2Zrejme to bol divod, prelo napokon lbosdlkeijtak&pwbl
Naprot:i tomu task®to ri nie pr8vneho n8stupn2c

e
n § gnte v Slovinsku. Kt omu bl i ggie p
osoby na jej2 pr8vn2 RkREbt
republice T bilance a perspektivy. Praha: Leges, 2013, s.

teestn?2: o0dpb¥% Ndkmski® pa

ge
opféchodaE madestPnz &Kdpovh
up
177.
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vimnSstureebo ochrann®ho opat Sen? i k tomu, VAR -
vinosy, ugitky a jin® vihody ze sp&8chan®ho trest
kterT kol z nich pokraluje v | innost ifiotoustansvenievi s | ©
predstavuje veOmi dpbBenyokmokebtvaw] ktorT ukl ads§
konkr ®t ne okolnosti pr8vneho ng§stupn2ctva trest
rozhododrshn frestwaj eho v 1 rueje yen prob | ®m. Korekt2v sa vz
rozhodovanieot r est e, nie na urlenie, l'i je n8stupnz2cka
alebo nie. Pod @sas kfoowr mm§lk®miee py §vnym n§stupn2ctvom
zodpovednos S pr §vnArcektToc h k oonsgttbat ovani e pri singul
zodpovednosS prs8vnicklch os'!b neprech8dza za ur
pr8vneho n8stupcu, od*vodnen® pogiadavkou subsid
nevyhnut n®, i oknntochtoi paieéOa i en? jaho ngzoru dokonca n ¢
kongt at ou&@miaelev uni ver z8I nej sukcesi e, ktor8 sa vz
nekrimin8lnej pr8vnickej osoby do postavenia ptvo

TakTto prg&vny stav nepovagujem za vhodnl. Obdol
pripravovangst sl ovensks§ pr8§vna Yapr ava. Osobne e
sptsoboval o neprejdenie trestnej zodpovednatt i pr
alternat2vne vzhOadom na:

a)rozsah avli znam pr8&8vneho n§stupn2ctva (napr. tre

nekriminglnarspal o] obs@a0ON0 2c00r . pohl tdl slpml o

obratom 100 000 eur), 3 5
b)doteraj gi povessSopBEsnhdmapr . trestn8 zodpoved:!

zaveden8 dobromyseOn§8 cirkev vst¥pi do pr8v p
t8to cidrolbbewu s povesSou viedl a det skl domov
spol ol,aebs t i )

c)okol nosti S8psrtSwpnng?hcat pra. trestns§ zodpovednos$S r
dobromyseOn8 spololnosS k%pi podneigki, naeb)y. zachi
Pritom ak by rozhoduj§¥%eiruor @&n vadhOmelomk na u

pr8vneho n8stupnéddtvaedynépl zpdpohnednosti pr8vnicl
trestng zodpovednosS by na konkr®tneho n§stupcu |
byS zvagovan® bez ohOadu na vislovn¥% existenciu
singul &kcesjickd® vodom vi N. vyggie).

Uveden® myglienky by mohli byS ATergeisstlna§ 2zvondep ovvy
podOa odseku 1 neprejde na pr8&vneho wEshamcprake
ng§stupn2ctva alebo JZmbasaSmean® mro§venalj@gimngstupcu e
okolnosti pr8vneho n8§stupn2ctva neprimerane pr2snit

Cno, mnou navrhovan® riegenie poskytuje priest
virestnom <K¥Wdhdawn.2 Tao al e nie jje pr®»bh&®&m Yavahyyal
fungovania gt8&8tu a sdodplolHomdnb@&hd hOadkics k aAknezdok §§em
vstr8&8§gcov z8&konnosti, rpuakt eng kroamdgejzompes $vak ald m§mh
raz d!jdu n8§8boje, pr&tkotgoe vuygr oibcihS, n ecbhuydSememas a kyj ov
kam sme sa to dopracovali.
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LEGAL FORCE OF DECISIONS IN THE CRIMINAL PROCEDURES

Bal 8zs EI ek

University of Debrecen, Faculty of Law
Debrecen High Court of Appeal

Abstract: In many occasions, such values emerge as the goals of criminal procedures that are in a

strained relation with each other and hard to reconcile. As an example, one can mention the notions

of justice, legal security or legal peace. The society has a good reason to assume that a definitive
judgment suits the requirements of justice. This
pro veritate habetur, o that is, a definitive judg
structure, the procedure has a defined end-point, then the procedure ends permanently with the

arrival of a procedural event, as the ideal goal could not be reached otherwise. The criminal
procedure, as a dynamically moving process that evolves toward a goal, can be hardly imagined

without an end-point, provided that it is not a perpetuum mobile. There is a common agreement in

the question of legal force that legal force itself protects from the insecurity of endless legal
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1 INTRODUCTION, THE SIGNIFICANCE OF LEGAL FORCE

In many occasions, such values emerge as the goals of criminal procedures that are in a
strained relation with each other and hard to reconcile. As an example, one can mention the notions
of justice, legal security or legal peace. The society has a good reason to assume that a definitive
judgment suits the requirements of justice. This
pro veritate habeturo, that i s,llf\meacbeptthanbaSedwndts judg
structure, the procedure has a defined end-point, then the procedure ends permanently with the
arrival of a procedural event, as the ideal goal could not be reached otherwise. The criminal
procedure, as a dynamically moving process that evolves toward a goal, can be hardly imagined
without an end-point, provided that it is not a perpetuum mobile. There is a common agreement in
the question of legal force that legal force itself protects from the insecurity of endless legal
relations. Its task is to secure the legal relations in the future, and to have that effect which has a
significance beyond the given procedure, and whic
in idemo.

Legal force assures the stability of law and order, and the validation of the will of the state
and the laws. If there were a possibility to unrestrictedly question the criminal judgment of courts, it
would undermine the validity of the will of the state and the laws, the faith in legal security and would
make the point in the procedures of governmental bodies doubtful.®

In valid criminal law, questions of legal force arise during secondary procedure, tertiary
procedure, repeat procedure, during exceptional legal remedy or even during investigation. It has
connection points with other legal branches and has international relations. It raises many important
theoretical and practical questions, but the topic is relatively uncommon in the special literature of
Hungary. The valid rules of court discuss the questions of legal force in few instances, in an
incoherent, unsystematic, and sometimes contradictory manner, the result of which is that the
judgmental practice is far from being uniform either. The law of criminal procedure does not even
define the exact notion of legal force.

'TAKECS, Gy°rgy: Ha a jog8sz latinul besz® . KJK,
ZWIENER, A . I mr e: A Ne Bis In Ildem elv ®r-28nyges?2t ¢
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2007, 2. sz., s. 100i 118.
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A scientific research of legal force preceded the writing of this essay, and the goals of this
research may be defined by its reasons and the preliminary assumptions, as it is a fundamental task
to unfold, validate or weaken these questions with scientific means. In the analyzed topic, my goals
are to draw well-grounded theoretical and practical conclusions, and to shape suggestions that can
be used in both the scientific research of legal force and during legal practice.4

2 THE INSTITUTE OF LEGAL FORCE

The theoretical basis for the institution of legal force can be supported in many ways. We
may say that legal force is such a notion extending over every branch of law, which is not necessary
to be defined again and again by the legislator in every procedural law, since the decisions of
authority are being validated through an obligatory force without a separate in-trial act. According to
another approach, particular laws must (or should) define the notion, scope and reach of legal force,
and at which decisions does it become valid, as because of the differences between the proceeding
authorities and their decisions, we cannot say that they contain the capacity of legal force per se.
Actually, the law of criminal procedure in force is situated between the two extremes, as it declares
when certain decisions can become legally binding, but it does not clearly contain, what these
decisions are, nor what kind of effects are allocated to the legal force, nor what the differences are
by the particular forms of decision.

It is not possible to provide a unified definition of legal force, as the notions of legal force
regarding clinching and simple, appealable, non-clinching decisions are different. We can break
down each of these two categories of legal force to two further categories (material or formal), which
provide together the definition for the given main category (clinching or non-clinching).

The legal force of the clinching decisions represents the final, irreversible decision about the
demand of penal law, which decision is a guideline and undeniably binding for all, and cannot be
attacked with an ordinary appeal. Irreversibility is not a part, but only a prerequisite for the legal
force of clinching decisions, but such a decision is only executable, if it has legal force as a
prerequisite. It should also be noted, that the notion of the clinching decision of the court in force is
equal to the primary, secondary and tertiary decision in the given case combined, and their joint
contents add up to provide the final decision of the court.

The legal force of other decisions with the capacity to have legal force defines a decision
which is final, irreversible, a guideline for all, obligatory (independent of executability) and cannot be
attacked with an appeal. Furthermore, there are the decisions with formal legal force, the legal force
of which stands only for not being appealable.

Material legal force means that a valid decision can only be made about the factual and legal
basis of criminal responsibility by the court that is entitled and obligated to do it, that is, only the
court has a right during criminal procedure to decide whether there was a crime or not, and if yes,
who committed it. This serves as a guideline also when another authority has already made a
decision in the case about part or the whole of the statement of facts underlying criminal
responsibility. In relation to this, the question of material legal force can only regard the constituted
charge and the act in consideration, when the court makes a permanent decision about the demand
of penal law, in the framework of the substantive judging of the act that became the object of
prosecution.

The sentence oOne bis in idemd is valid for ea
force, while it is not valid or only valid in a stricter sense for decisions with a formal legal force. Such
decisions are for example the ones deciding about the ordering of compulsive measures at any
stage of the procedure, or the warrants establishing the lack of scope and ordering remittal.”

Those verdicts and decisive warrants are able to have legal force, which contain the
substantive decision. This thought manifests in the supposition, that all those decisions should be
able to have material legal force which finally and fully determine the outcome in a procedure, and
which are committed to the valid state demand of penal law in a finalizing way. In case of formal
decisions which are about a surmountable obstacle or a minor question, this is not the case. A
decision regarding compulsive measures i for example, taking someone into custody i does not

‘ELEK, Bal 8zs: A jogerR a b¢nt etnRerdity ofDelBrecénaFaculty De b r e
of Law, Department of Law of Criminal Procedure, , 2012., s. 1- 313.

5HERCZOG, Peter: Die Rechtskraft strafgerichtlich
Di ssertation zur Erl angung der Doktorw¢grde der I
Albert-Ludwigs-Universitat zu Freiburg, 1971, s. 79-118.
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regulate legal relations irrevocably; it can be made contentious in a procedure without exceptional

appeal, it does not bind the court and it has no ¢
Formal legal force means, according to the definition used in the widest sense, the notion of

formal legal force means that no appeal can be handed in against the decision, thus, the decision

has a characteristic of not being challengeable with a normal appeal.

3 EFFECTS OF THE LEGAL FORCE OF CLINCHING DECISIONS

3.1 Binding force and legal force

Decisions and provisions of authorities usually have binding force, which means that those
subordinated to authorities i especially the individuals concerned and interested T must adjust
themselves to the decisions of authority, as these decisions specify and validate obligations for
them. On the other hand, until the given decision or provision is modified, the proceeding authority
itself has to adjust to it and fulfill it as an obligation. This is the simple or internal binding force.®

The institution of legal force, compared to the simple binding force, has significantly more
power, as in case of it being put into legal force, the proceeding authorities make a final decision,
they are necessarily bound to it and cannot make any modifications, cannot leave it out of
consideration. Also, the decisions put into legal force are irreversible and unconditional standards
not only for the individuals or functionaries participating in the case, but for every other citizen and
authority as well, which is the so called compound binding force.

3.2  Theinvariability of the decisions
Invariability means that no authority is entitled to modify the decision at all.

3.3 The binding force

The criminal sentence orders the legal status of the convict as obligatory for everyone. The
sentence is obligatory for everyone it refers to. The decision establishes legal relations, those who
become entitled or obliged as a result of those, have to exercise their rights or fulfill their obligations
accordingly.7 But the criminal sentence is valid in regard of others as well, since finding someone
guilty or innocent decides the legal status of the accused for those as well, who are not participating
in the criminal procedure, e.g. the right to elect, or relations of labor law.

3.4  Executability

A well-known standpoint is that the material legal force, the finality of the enforcement of
criminal law manifests itself best in the executability of a decision. But this can only be true in a very
narrow sense, when the court deals out executable punishment in its verdict after finding someone
guilty. The binding force undoubtedly implies execution as well.

Certain provisions do not have to be executed. Such is the legal force of an acquittal, if there
are no other provisions, for example, about seizure. But legal force has a binding force even when
lacking executability.

3.5 Proving force

A decision in force unambiguously proves as a notarial document, whether there was a crime
or not, and if yes, who committed it. The verdict appears in the form of a notarial document. In this
sense can we talk about the proving force of the decision, and in another sense, where we consider
what kind of proving force does the statement of facts included in the decision have.

36 Principle of one bis in idemo

No new procedure can be initiated against the accused, about whose criminal responsibility
the court already had a valid decision, because the act had been considered with a decision in
force. Considering the obstacles of a procedure, we can see in the particular procedural states and
regarding the conditions of abolishing decisions that if a valid decision already exists about the

GHERKE,CsongorT FENYVESI Csabai TRE MME L , FI -ri 8n: A b¢gntetR el |
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criminal responsibility of the same accused in the same act of crime, it has to be taken into
consideration.

In general, the principle of ne bis in idem applies only to decisions issued within the
jurisdiction of one state, but it is also possible that a person is convicted for the same offence in
several states, if the international treaty does not exclude that.® In the European Union the European
Court9 of Justice stating that the relevant criterion of the principle is the consistency of the material
acts.

The principle of ne bis in idem may arouse many questions. It can be examined even in
connection with border cross environment pollution, when the court decision of one state may
exclude the procedure in an other state.™

4 THE LEGAL FORCE OF CLINCHING AND NON-CLINCHING DECISIONS

Decisions may be sorted into different groups. Based on the nature of their legal force, we
can make a distinction between clinching and non-clinching decisions. Clinching and non-clinching
decisions can both take the form of judgment and order. Non-clinching decisions can be divided into
appealable and non-appealable decisions. Non-appealable and non-clinching decisions can
sometimes not only have formal legal force (being non-appealable), but also material legal force
regarding the partial question concerned in the decision, and they can sometimes include orders,
the legal force of which can only be considered in connection with being non-appealable. The other
large group of non-clinching decisions includes those not having any effects of legal force, because
theydo not even have for mal l egal force. So menti ol
misleading, as there are differences between the legal forces of the decisions above. The clinching
decisions can have both material and formal legal force. If they become legally binding, all the
effects belonging to the so called omatter judged
to become legally binding is full. With its clinching decision, the court decides about the prosecution
and takes a stand on the main question of penal law, namely, on finding the accused guilty or not,
and delivers a final verdict about the criminal responsibility and the use of jurisdiction.

Only those decisions can be considered non-clinching, in which the court makes a decision
about the legal prosecution following a court procedure conducted according to the rules of the law
of criminal procedure. That is, a decision, which either establishes the criminal responsibility of the
accused or acquits them, and which is legally binding for every participant, and is made upon the
merits of the case, or an order that dismisses the procedure. The clinching decision results in a so
called o0res iudicatao, that is, no new criiexoépn al p
for special appeal.

Clinching decisions are judgments, orders made without taking the hearing into
consideration, and orders containing summary conviction and dismissal of procedure. The dismissal
of procedure has a much greater significance in penal cases than the order dismissing the case in a
civil procedur e, since in a civil procedur e, this
oOres iudicatao. However, in penal cases, the orde
ways equivalent in its effects to an acquitting decision. It is a clinching decision, which closes the
criminal procedure when coming into effect, and rules out its continuation or restart.

8 MAREK, Kordik: Ne bis in idem. In: The role of national criminal law in the european union area
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Clinching decisions are the reversing judgments of the secondary procedure and the
affirmative order. Besides invalidating the decision, the dismissal of the procedure is also an order
which is a clinching decision, that is, it has legal force, and results in the final closure of the case.
However, the clinching nature of the decision is not connected to the invalidation, but rather to the
dismissal.

Non-clinching decisions do not regard directly the prosecution, but intermediate questions
that arise during the criminal procedure, so the application of penal law is out of their scope. In my
opinion, it can happen with certain non-clinching decisions that the final verdict in an intermediate
question may acquire material legal force. A non-clinching decision does not mean the final closure
of the procedure; the court does not take a stand with it based upon the merits of the case, but
decides on other minor questions e.g. forced measures, remittal, measures of organization of
procedure etc. It does not decide about the main question of penal law, and does not provide a final
closure for the initiated criminal procedure.

5 THE LEGAL FORCE OF THE DECISIONS OF THE INVESTIGATING AUTHORITY
AND THE PROSECUTOR

Since the Code of Criminal Procedure of 1896, legal literature in Hungary is uniform in that
the effects of legal force can only be connected to the decisions of the court. This reflects the
jurisdictional monopoly that the courts have been entitled with.

There is no doubt either in the practice of the Hungarian Constitutional Court about that
among the decisions of the authorities taking part in a criminal procedure, only the decisions of the
court have the effect of legal force.™™ Banning duplicate procedures against the same person
because of the same crime can only become valid if there is a legally binding court decision about it.
The refusal or the dismissal of the investigation is not a barrier for a new investigation or a later
continuation of the procedure.

6 THE ABATEMENT OF LEGAL FORCE

The question of abating or annulling legal force inevitably implies the analysis of the conflict
between legal security and the truth. The easier it is to abate legal force, the smaller legal security
is. Many serious arguments support the legal security and the final legal peace, stopping the cases
from being investigated further, and preventing the harassment of the parties involved. On the other
hand, however, the exaggerated respect and the unreal overrating of legal force can result in such
decisions staying valid that are false or totally oppose reality. The Law XIX. of 1998 about
Hungarian criminal procedure secures many ways for abating legal force, like the exceptional
appeals (rescinding of judgment and review), special procedures, request for verification and
appeal, as the prerequisite for the so called abatement of partial legal force in regard of a standard
legal remedy. Besides, legal science is familiar with the notion of absolute nullity. Legal science has
been namely aware of the possibility for a long time now that a decision may contain such an
obvious malpractice, that its nullity can be established without any particular legal proceedings i in
such cases we are not even talking about the abatement of legal force, as legal force has not even
been established yet.

The unveiling, or establishment of truth, as a goal and task of the criminal procedure, relates
to criminal judgment usually as an axiom, an unquestionable statement, as a basic fact. We
presume that the proving force of a valid judgment as a notarial document unambiguously proves if
there was a crime and who the perpetrator was. The statement of fact from a valid judgment in an
ideal case should contain the real facts, accompanied by a just punishment after the establishment
of culpability, which punishment is being laid on by the court based on just laws, in an even more

i deal scenari o. OWe expect the criminal procedure
past, irrespectively of the system of the?procedu
7 SECURITY OF RIGHTS, TRUTHFUL DECISION, POSSIBILITIES BEYOND

RESOLVING LEGAL FORCE
The fundamental goal of all the great historical systems of criminal procedure is to reveal the
truth. But there are large differences in the means and methods of searching for the truth. Both the
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unprofessional and the expert public opinion can consider the decision bearing procedural truth
false, appalling and as a judicial murder, if it turns out subsequently that the court established false
statement of facts. The legal force of the decision bearing material truth can also be resolved along
the lines of the values of an opposing procedural truth. The possibilities and commitments secured
by law are leaving not only the public opinion, but also the special literature dissatisfied. It seems
that, in spite of the limitations of the court in knowing reality being an indisputable fact, following an
acquitting decision either in the rescinding pro
innocent or unverifiable case, or after a longer custody, nobody is enthusiastic about the jurisdiction
being constitutional and treating the revelation of material truth as a value without protecting
desperately its own prestige, or about the triumph of the procedural truth against the material one,
but they are demanding impeachment, self-examination and pointing out the lack of the proper
investigation of reasons. It is worth revealing the road that lead to mistakes, to try and initiate
changes that may convince society that jurisdiction does everything in its power in order to minimize
the possibility of mistakes. In fact, legal science of today explored criminal procedure widely for the
possibilities of mistakes that can unfortunately cause unjust and difficult problems in certain cases. It
is obvious however that it would not be unnecessary to carefully examine the procedures of trial-
renewal from the viewpoint of courts as well, in order to minimize the occurrence of similar cases,
and the appropriate (not scandal-oriented) communication of these examinations can only help the
public to accept and understand court decisions.

8 CLOSING REMARKS

It can be stated on the whole that legal security is a fundamental and indispensable element
of a legal state, and this makes it an obligation for the state 7 and primarily, for the legislator i to
secure that law as a whole, its branches and the particular rules of law are all clear, obvious, their
function calculable and foreseeable for the addressee of the norm itself. Unconstitutionality based
on the violation of clarity of the norm may be established when the rulings are not interpretable for
the legislator, or they can be misinterpreted and, as a result of this, the effect of the norm creates an
unpredictable, unforeseeable situation for the addressees, or the all too general wording of the norm
gives way to subjective, wanton jurisdiction. This statement can be established because of the lack
of an unambiguous definition of legal force, and that is why we must create a more precise, more
obvious definition for legal force in the law of criminal procedure.
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Ve vztahukni m bl 2 ge srovnej F r y g teguklic NeedMCrimin2ld.iatslity ofh e  C z
Legal Persons? In: Journal of Criminal Law and Public Prosecution, London: SCS Science Centrum,
2011, r o k.18-22., |

- 957 -


http://www.law.muni.cz/sborniky/dp08/files/8trest.html

Z b ommend?zki nz&8 r 0 d n e konferendieBrétisljavsk® pr8vnick® f - -ru

2006 agﬁtaROrliZt;h najdeme opakovanou zm2nku O perso
republikyast 2 m souvi sej edost atrekmdiv ajl @ d ri ktolviawnT @t
velmi obt2gnn pSe vnit Sokgamiobd ®my spodehn®de
policistT a perso neobsazenost2, cog se ovge
a ve zkugenostecﬁ ch policistT.d

J
k
n

—ll\J<
w =

t2, jak zvligit efektivitu doka®ov§iI
I|v kriminality, je jasn® stanoven
§nu. Co si ale | ze pod t2mto pojm
vyvggenl vzt dvou z8kladntohdeskagek?2 Nal|lje®h® ¢
kter® se n8sl e na deat gamnN sebev@dBhdubAzm a z2s
profesn2ch zkugenostz. Jedna slogka nemTge existo
zuveden®ho praviw®aiekiystowj kterflch se zm2n2zm d§l e.

Pod2vejme se uk8§zkovhD na Policii Lesk® republi
org’éan de Il eg a, al e i de Il e |l ege f er ern8dnac,i b u
vyget Sov§gn? 8t k§vat ne

VLesk® r ice |l ze od 1/4!9'pnnuedien®oz§k§pn(ame$t
Sb., tj. od 1. 2002, vysledovatoswhl§imt oy kAd€&ygm
vi §mci Policie Lesk® republikyTnviygev&orBNhNh2 Bl eni
2001, vykon8val vygetSovsn2 vygetSovatel. Do t ®t
policista, kterT musel m2t dl e HAelbnBust ¥l B3nrz@rk oa
2001, vysokogkoHaslksS svk@hid §mébd3amag|stersokb®JhJo psrt§wdi
Zf ormul ace Amohl A je zSej m®, ge ministr vnitra mh
Sb. pSi pSijet?2 do slugebnz2ho pomRru uveden® kvali

Od datmogilii nz8kona | . 186/ 1992 Sb., tj. od 1.

vel kT mi probl ®my souvisej2c?2mi s napl Rov §

Tjimek bylo pomhRdidRodBsbymaj ekemmi desn
f aRuldtobienoDI| pr 8vc i u Policie Lesk® r
®t a minul ®ho stolet? pSedstavovala u
oto nez8§jmu byly zej m®nak fphanhinl2a wWel K
® buN byly bez vysokogkol sk®ho vzdnDIl §8n
s
I

Jednou zmo ¢

gno
podstathnhD ja
o}
z

nos
k ®k o
policejnzh or g
ah
l edn

n O o0

nnm-oTo <o~
oo < —
=~

CoD 4~ —~FWX =

< o — —

sobhN nemusel o blptr ajxej izonh§ mh avrydjied &
ne vyS$2okaodrkd | mkl® vwyddd Eangkol sk®ho
p2l2 a profesn?2mi zkugenost mi S
) N oni pSedstavején®hgeprzaviRdvanou
od 1. 1. r2u gdeon@?l oi nkset i 2 ut u yget Sa@Batoelue , | .
265/2001 Sb., kt omu uv&8dNDla, ¢ge Aéinstituunygy?gek \Balviaftied ac
orpvggm2mis Yapravami ostatn2ch evr

n2

9 L
opsklraulyi ¢t &t
m neupravovat ot8zky person§8l o] obsazen2

SO SOoO<<WxXW®
® MNe

WY xnoaoao "o
< ~g3u-H0o-®oOo
<)

=7

o w

o< -ao

3

w
coT o
oo 5O
—ao

h
e tzr§kothm2m S2zen? Policie Lesk® republiky |
iky, jaks kvaliftkalmygerBoegna presbpdhaholi

Uveden® se r eS§8tlwndx bpl¥ otj zw.i | Dy vt emi zace jednot| i

®Jsoub | 2 g e d o fitppww®sz.ozAndex.php/cs/udaje-o-cinnosti-a-statisticke-udaje/zprava-
o-innosti
gCi tov8§no 29. 9. 2013)

Zpr8va o |innastupist&ltsath®o za rok 2012 ze dne 21.
bl 2ge dostupns§
http://www.nsz.cz/images/stories/PDF/Zpravy_o_cinnosti/2012/7_NzZN_603_2013.pdf ( Ci t ov8no 2
9. 2013).

! KrozllenNnz pol ejnzho o

i n® policejn2 org8ny n
esn2 samobe bstor po®h
o}

§nu na jednotliv® drult
org8ny Policbé8§tes k@G
® In: TrestnDpr8§vn2 r e\
. o trestnzm S2zen?2 soudn2zm
T ~

o .
b., o sl ugelbens?kn® proenplurbu i K $?2 s
, Yl 1 nnl do 31. 12. 2006, dsgl e
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kagd®mu s ge nZmu m2stu je pSipojen pogadavek mi
trvsgn?2 slugebn8moi poydrremi zMace sl ugebn2ch m2st u
vygetSov§n2 j e stanovenot ®t e spalgibdi stiya mITlsoBypd F
bakal §Ssk®ho vzdRDlI &§n2 jak®hokoli v §smmbDr u.®t 0o salughb
objeviet] nvd jsiynst emi zovang§ slugebn2 m2sta, kde bude
smaturitou |i vygg? odborn® vzdDI §n2.

I po 1. 1. 2002 zTstalo opr8vnin? ministra vn
ulinit pSi pSijet? Tdjoi mkluu gz bm? ho m®lomtrau dvosagen
UdnRNl ovgn2 vgech tNchto vijimek | ze povagovat za k
g§dnTm zpTsobetomuAdby alh edd icnku pogadovanl stupeR v
nNkterTch bpy92 ppaodieicchi st Tm pSijatim na vijimkuf st
st 2 m th

|

, ge jim bude tato doba promhao
pomRDr prodlugovg&n opakovanhD a poli i sta I§teJnD p O ¢

Uveden® kvalifikaln2 pSedpokd &myi p®llughyytlyr ipmiol
a vyget Sow§ndd t®yImodv fi kovan® podobRD pSeVkaeylipd:¢
SadnN odklad T nabyl % innosti odB 1ul ilni 2002t rHer
zmi Rovanich jehji Mek215V odst. 4 je uvedeno, §ge pol
vysokogkol sk®ho vzdRDl &8n2 v bakal §Ssk®m studijn2zm
m2sto nejd®l e na | tysddmlirrokjye au zaevh%Se ns | nuag esbndddie m® | |
dobN tento pogadavek vzdDlI 8&n2 spldmby amdi% ®seaaj o

d
A
g ep &2 p@abdxmlui lz y
c
17

Jestlige jej naopak nesplnz, mus2 bit pSeSazen na
spl Ruj e.

Vpraxi jsem byl |l astTm svRDdkem, ge tyto osoby,
jakoukoliv vysokou ¢gkolu bez ohledu na jej?2 stud
pSedstavoval Acestu nej meng2ho odporuﬁgel’.)Zk\aIre§rgTeclha
pS2padech dokonce slugebn? funkciong$Si na toto st
Sb. slugebn? volno, pSestoge ten spSnpavkl, goee ss eu
studi um, kter® je nezteytsre@®n prSeswiNidémens| yeb PomoiN p o
Slugby krimingln2 policie a vygetSovgn2 kon§ tres
naps. studium speci 8/ n2 pedagogi ky, pokud se zrov
kter®& wglmi | astiTm studijn2zm oborem, kterl polici:
vzdRDl §n2 studovali

Nemohusevt ® souvisloptfvatowupgavbusobsagenou v A
Sb., kterT stanovuje mimo jrion®@rriini®mglamr2 fat2u hol nw
provgdnNj2c? t8msitnkr &Pglk®RovSeditel stvz Policie | ¢
slugebn? hodnosti v rveihkn®?rhuwo  jkeohnmo s & 8@ k cae  kmu post a
bakal §Ssk®Polzidddd j§m22 . or g&n pr o v88dmXji2 c%z etmne?shton 2 0 d¥?o:;
|l esk® republiky, cog jsou bTvalg okresn2 Seditels
komi saSel kank jeho funkce mu postaluje vy@EHske@db
vzdnDI §n2. Policejn2 org8n provg§§dhNj2c?2 zkr§cen® p§&
poS§dkov® policie ve slugebn?2 hodnosti inspektor a
bude postalovat dokonce jmarn usti$ediagkdl2zplka® nz dIyIgEm:

Absenci pogadavku na alespoR bakal §Ssk® vzdl
bezpelnostnhD pr8&§vn2 studia, i jinTch souvisej2c?
pr8&vn2 Yipravy. Zlcye lpao | pecrissddcax nply otve§ dNj 2 c2 zkr 8cen®
mTge m2t jak®koliv stSedogkol sk® |i vysokogkol sk®
souvipSedmNDtem j2m vykon§van® |innosti. Nasitepre® s
a druh url|lit®ho vzdPHE®M pEmMPgeNbEsr wkou reslnic
policisty a t2m ani z8rukou kvaIitnD proveden®h
povagovat za url|litl odrazopdxisewedtmék. asNeo SEmMASHEd
policista, jengboem&§pvgdBE8pGrpapgdhtd2oh oborech, v
vel ement 8rn2ch z8l egitosg8kkcadn2zrcehorpepmeck ae uwmi k
souvi sl osti a to Zejom®nnaa dt erh&nye c ptorkeusdt n2 ho pr 8va
“"Novi, K., Tomek, P. Slugebn2 pomhDr pS2slugn2kT b
s. 57-58.
278kon | . 361/2003 Sb..,pSdslisuqm2ekbh? me pmaniNrast n2 ¢
pozdhRNjg2ch pSedpisT, d&le jen Az&kon | . 361/2003 !
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Ssvou prax? nebo od svich slugebnh starg2ch
vpS2padech, kdy se jedng& napS. o vygetSovs&n2 hosp
zd8rmpnmiTbNh perfektn2 znalost souvisej2c2ch p
pr§8vo.

Dosagen® vzdRD|Il §n2 samozSejmhN nen? zjgajukmw dalbp
prohl uboS&h&ch IpS2slugn2kT Pokimei eylekk®SPepebdigky
vzdDl| §n?2 dal g2m vysokogkolskim studi em, jelikog
voboru sv® | innosti. Bohugel ur | iltiTnm ossmuit nplom iac epj Sne
bez ohledu nm?2 jdP%amsdmzebje skutelnostr,§ngd ttaretsa r

S2zen? |isth Aztvynko vclb. Am8P rlazcaugjiet s a odzkougenof ze
co mu bylo dS2ve vysvhDtl®emsmoulvii shBlstt m §keshzod mem&\ sne
a neochotou vDnovat se dal g2mu sebevzdhDlI 8vg8n2 a p
zej mPdab R, kdy se podstatnim zpTsobem mhDn2 pr§vn?
Nel ze si vysdtealtietm po §xa 2dnniom nkyo me nptSesSwdm &«sn® dobD
mogn® ignorovat rozhodovac? |l innost obecnTch sou
kSadhn trestnhDpr8&8vn2ch ot&8zek vyjadSuj2. A nelze z:
' o rozhodnwsste? ztalj Kk @jtDn2 pr §vat mastsprmvediend. pPRa

, jako by nic takov®ho hémxi sbova
dal g2ho pro svoji pr8&8ci nepotSebuje.

Na Azvykovostii aehe naopabapon®Bebn§. PSed§v§n
starg2mi kolegy pS2mo na konkr®tn2ch %Wtvarech mnl
sv® vlastn? zkugenosti. Pokud ale nen? dopl nRno
prohl ubowk&m2lclz2 znal ost? za %l el em profesn2ho r-
Azvykowadtift ® str nwl2osvyis.t aNd lpoenlasvdyrd2ych VI et ech se
republ i kypopesttiak 1oy vhRkovou, a fakticky gemntermmémz
ni kdo, kdo by onu Azvykovostfi podporoval, tj. ten
a dovednosti pSedsgval mladg?m a novRlRD nastoupivg?zm
kteS2 jsou ve slugebn2nmipdneflr ud @leea mbeogp Gobr2ipndda\d cITz e
uvagovat, | i sp2ge pochybovat, o kvalitn takto z2:

h
e mnohdy tvgs?
c

ZavinDn® j ednS8thrze svten 2v zaadaphauv Ikd no st i pr8vnick® o
smyslu tzv. pSilitatelnioskt@ otsroest n®ao z§khadhDpr gl
management u, t . buN pS2mo protipr§8§vn2ho jedng§n?2
chybn®ho zvl §dnut?2 zvligem®hwozdw§rkza podprdilTka.j 2R a8 dlo
pr8&vnick® tostobBp S §r2z trestn®ho | inu, jestlige
jedng&n2zm |l enT jejich org8nT nebo ovl &8daj2c2ch o
osocbhy vpodobn®m postaven? na pokladhD rozhodnut 2, sc
osoby |i jinTch ovlg8daj2c2ch osob, nebo proto, ge
t Senz kter8&8 by mhRDly prov®st podle z8ko

takov8 opa
(srov. A zTOPO).

Pro tyto fyzick®tiski®y ejgechvhpSppadPia@ev Rt ginl
slugn® | idi bez kri ming8ln?2 minulosti. dbmrnaviedInd r
odbornlim vzdRDI 8§n2m, kter® pSi p8&§chgn? trestn® |

T d
kontaktrTy aTpmestige, j&feh8 pomt pteygme zi funkce.
d si mohou dovolit ty nejlepg? advokS§ty.
ovoS2 o tom, ge tytua |fit®inc ks® oovsao ksymyh

h
mSerdg Podmceif a¥8dNj 2c2m jejich odhalov
\"
z

vtom nesehr8v8 pouze nedostateln8 pr8vn2 Yprava d:¢
ale svTj nezanedbatelniT vliiv zde m§ i periscchn §1 r
odhalovgn?2 a dokazovgn2?2 tRDchto trestnich |inT.

To, gJge st8&tn2? z8stupce vykon8vg& dozor nad zach
S2zenz, automaticky neznamen§, ge policejn? or g
rozhodov§gn? a j@ gekbbapaByneth. nisem pSesviDd| en,
schopen ocenit a ocen2, ge m8 v policejn2m org8nu

samostatnhD a dok8ge sv8 rozhodnut?2 a postupy rel

¥Gsmal, P. a kol. Trestn2 odpovRdnost pr8&vnickIlcl
2012,s.170-171.
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prof &spo¥%ni policejn2 org8n z2sk8 respekt i d

t ak
zaskolen n8vrhy a postupy obvinRnTch a jejich ol
reagovat . Pokud tito wvyc2t2, ge polriecnej nl?u doer gs8en s
tohoto jeho handicapu vyug2t ve svTj prospRch. V{§
Azvykovostii dnl § chyby

PSi dokazov§n2 hospod§Ssk® kri mi‘hjedenzdyl| pgéd g tcd

dTkazn2ch .proefBadiBjm seé¢ k $58ma avn®m S2zen?, pr
policejn2mu org8&nu pochopitnamlds®m2 ukrkm®MNA2 s NS
odpovnRDdNt na ot8§zky dotlTkaj2c2 se giroKk®Phbodmpektrr

Vpol 8telnz f8zi je vgdy nezbytn® zamyslet se n
pro pSibrgn2 znalce k vypracovg§§n?2 znaleck®ho posu
posuzovan® ot&zky nen? dost aylju§d?Sce?n 2v.y pS|aocgoi vt §ons2t  apdo
hodnot 2 policejnz or gg§n, kterT zvaguje pSibrgn?
odborniTch znalostech a profesn2?2 erudici. Dokazov§
sodbornou znal daste.st84dyw mi md mopr §vn2ch oborT. N i
kt omu, ge jelikog policejn2 or gt8nesttynt2o vzZIcal osstahlr
sl ogitost nev? rady, tak proBocinalnaée epE®Pher @osT
poskytuje zejm®na odpovRdi na z8kladn? ot8zky nezb
mu zv. poskl 8dg8 YW etnictv2, aby pS2slugni police
vgd dTslednhD zv§givyprzaao \j &nhd frmtikaly e vakb@ye nk® t r est n

T2 m j sme soet Sozpclkt opvrnol¥ edsons?t aal iodkbor n® Yr ov n |

snTm t®matem tohoto zamyglen2.

S m?2 se al e ni kdy Zzapomenout, ge byS e Z |
prost Sedrkem? dTkazn2m prost Seda®tmat redmnd Tk az nvzem v
nem g8dn® vihradn2 postaven2. Skutkovl stav v
z&kl adn vgech zjigtnNDnich dTkazT a role ag&®mnam
pS2padnN jakkoliv pSeceRovS&na. Znaleckl posudek
Asamospasiteln®hofi, co n§8§m vge vySeg2? a objasn?

nikdy by se nemRlo st8vat to, o |lem tak | as:
Motejl: ATrenddige bekovhal gek®ba posudku t®mnNS ne
takov8§ abspodbstafthNDgeesoud? Y¥oudce, ale znaleci.

Zintern2ch statistik Policie Lesk® republiky
vcel ® Lesk® republriecset n2ecche nvoDcveec h1 2 rtestn2 st 2h§8n?2
Vr oce 2013, kd®mkr @t nDbgbo v e 22 trestn?2ch viRDcech
prg8&vnickim osob8&m. Co se tTk§ ter iroce20l2al Jti rheogmom 2a vy
vedeno trestn2 st2hgn2 prottie 2048§ v k150K byi® vedelo W Hm.

v trestn2ch vRDcech trestn?2 st2h8n2 proti 9 pr8vni

Vtomto okamgi ku je veltmimuobzd@gn®evyjes8as$Si to e ak
zdal ze tedy konstatovat, ge z8kon 0O trestn? odpoc
Kagdopg&§dnhD je tdtlbedemd naznge, sco bylo doposud uv
pr&vnicklch osob m§&§ mimo jin® vel mi2ctzlou em§v Pon
org8n je tedy nucen nejebsakréemi t DBhtse sepmBymT e
Yapravou dan® problematiky mimo regim trestn2ho p
por ozumiDt a bTlt schopen jpiadyp! iJkqodredmp onkal alddn kkr ®tt a
postupuj e, jak jig bylo nbDkolikr 8t zdTraznDbDno, S
odborng %roveR policejn2ho org8§nu provs§dhRj2c2ho d

Je tSeba vyptb§zdteapodbesnE YiroveR policejn2zho
vyget Sovgn?2 se odraz? na kvalithD tohoto S2zen2. P

“EFrygtsk, M. Policefn®homipi¥mumatpejsétn2z m zé&kon2ku.

revue. 2010, | . 11, s. 346.

®Kuveden® problematice bl2ge srovnej FEregt&Rm B2
Br no: Masarykova univerzita, 2 0 1 @ha: Wbl&e® Klewer, 2018b o K
332s.

®¥Musil, J. Hod
4 3, | . 3, s. 1

nocen? znaleck®ho posudku. I n: Kri m
89.
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nembl zapom2nat nat

ge trestn2 S2zen2? Anekon]| 2F
r§vy o0 visledku zkr8cen®ho i
me 3

o
odst. 3Tt nebo pod8&n2m zp

dohl ®dnout za jeho po treh2 hpSedosoud@mpsee vv pl |
kvalitnnD bylo pS2pravn® eSoz emrT bpThow eldyeloyd ng adzrggkleamy:
stanoven® postupy. Jsem pSesvhRDdlen, ¢ge prTbnh hla
i mogng8 sp2ge nebyl o, provedje@mmo vygme iSov EmM2 na
policejn2 org8n nikdy zapom2nat.
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PENAL POLICY OF SERBIA IN CRIMINAL ACTS AGAINST
ENVIRONMENT

Ivan llic

University of Nis, Law faculty

Abstract: In this paper authors deal with the analysis of criminal acts against environment and the
state punishment policy towards the perpetrators. Introductory part highlights the significance of
criminal law protection of environment, giving respect to the importance of some international
documents which relate to this group of criminal acts. Positive provisions of Criminal code will be
presented. Central part of the paper deals with analysis of penal policy when it comes to punishing
perpetrators of criminal acts against environment. Beside the substantial aspect, authors examine
the procedural aspect of prosecution this criminal offenses, with special indication of evidence
problems and problems in expert opinions that appear in judicial practice, as well as the lack of
cooperation between the authorities. The final part of this paper gives conclusions of previous
discussion with specific suggestions when it comes to prosecution and penal policy of ecological
crimes in general.

Key words: criminal offenses against environment, penal policy, punishment.

1 INTRODUCTION

Every day we are witnesses that the media talk about the different types of environment
treats. Unfortunately, risks to the environment increases, through the various manifestations. Forms
of environment protection, that our community can take toward environmental polluters are different.
This is primarily related to criminal protection, in the widest, but it can also undertake civil legal
protection.

When we talking about criminal protection, various forms of protection are included,
depending on the threat level, and the person who threaten the environment (natural or legal
person). Therefore, we can talk about three forms - misdemeanor protection, corporate offenses and
criminal offenses, bearing in mind the level of social risk.

2 ENVIRONMENTAL PROTECTION AT THE INTERNATIONAL LEVEL

In the framework of international regulations there are two types of regulations: 1) Universal
regulations, drawn up within and under the auspices of the United Nations and its agencies, and 2)
Regional regulations, adopted by regional organizations such as the Council of Europe, the
European Union and so on. In addition, a number of international organizations dealing with various
issues related to protection, promotion and preservation of the environment.

A key turning point in relation to the environment protection within the United Nations was
the United Nations Conference on the Human environment, which was held at the initiative of
Sweden in Stockholm 1972. (Stockholm conference). At the Stockholm Conference, the UN
Declaration on the Human environment was adopted, which contains the 26 basic principles of
environmental protection, as well as a number of other decisions, that had significant meaning for
the further development of international environmental law.

Besides the Stockholm Declaration, of great importance was the Decision to establish the
central authority of the United Nations, which deals with the problems of environmental protection
and the coordination of activities in this area - the United Nations Environment Programme - UNEP.
The culmination of efforts by UNEP was the United Nations Conference on Environment and
Sustainable Development, which contained 27 basic principles of environmental protection.

Advocating the concept of sustainable development, at the conference in Rio de Janeiro
Agenda 21 - a global action plan for sustainable development for the 21st century was adopted. The
signatories of Agenda 21 are 173 countries, including Serbia. Agenda 21 has enormous significance
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for the local government because, among other things, the role of local authorities was established."
Local governments are obliged to regularly, promptly, fully and objectively inform the public about
the state of the environment, or the occurrences that are the monitored, about immisions and
emissions, and warning measures of pollution, which can pose a danger to people's life and health.

United Nations Framework Convention on Climate Changes was adopted and opened for
signature in New York on 9th May 1992. At regular session of the Convention Conference of the
Parties, the Kyoto Protocol was adopted, which is one of the most important documents related to
this Convention. Kyoto protocol entered into force on 16 February 2005., and to date it is signed by
more than 140 countries.

Kyoto Protocol commits 39 industrialized countries (which are listed in Annex | of the United
Nations Framework Convention on Climate Changes) to reduce their overall emissions of six gases
that cause the greenhouse effect, since 2008. to 2012. So, for the European Union, the USA, Japan,
the goal is a reduction of gases that cause the greenhouse effect in average 6-8%.

The UN Convention on Biological Diversity, adopted at the Conference in Rio de Janeiro in
1992. The goals of the Convention are the conservation of biological diversity, the sustainable use
of its components and equitable sharing of the benefits arising from the utilization of genetic
resources.

2.1  Environmental protection in the Council of Europe

The Council of Europe has adopted a more documents (conventions, resolutions,
recommendations), which occupies a central place environment. The main objectives of the
Convention on the Conservation of European Wildlife and their habitats are: conservation of wild
flora and fauna and their natural habitats, especially those species and habitats whose conservation
requires the cooperation among the several states, the promotion of cooperation between the
Parties in the field of environmental and special protection of endangered and rare plant and animal
species.

Convention on civil liability for damage resulting from activities dangerous to the environment
was opened for signature in Lugano on June 1993. It has not yet taken effect, because none of the
countries - members not ratified this convention. Essential feature of the Lugano Convention is that
it introduces the principle of strict liability, or liability without fault of the operator, which basis is risk
posed by performing hazardous activities.

Convention on the criminal protection of the environment promoted the need of keeping a
common criminal policy, aimed at the protection of the environment, the need of life and human
health, flora and fauna and natural resources should be protected by all available measures,
including criminal actions, the necessity of violation of the principles of environmental regulations
should be prescribed as a criminal offense, which is subject to appropriate sanctions. One of the
major goals of this Convention is the prosecution and punishment of offenders, in the area of
environmental protection and the desire to strengthen international friendly cooperation.

3 NATIONAL LEGISLATION

Environment as a special object of protection in criminal law of Serbia was first surfaced in
1977., with the introduction of the offense of environmental pollution in the then current Criminal
Code (Article 133 of the CCS). Until then, indeed, there was some crimes (against the economy,
public health, public safety), which secondary object of protection was the environment. In the Basic
Criminal Code of Yugoslavia, some of criminality were included in Chapter XXII, which was entitled
"Crimes against other social values". Later bring criminal law regulations classify environmental
crimes in the head of the facility to protect a "human health and the environment". It was a reflection
of the ruling, anthropocentric orientation, understanding that crimes against the environment actually
protect human life and health.

In the Criminal Code of the Republic of Serbia from 2006.% the environmental crimes are
singled out into a separate head XXIlI, under the title "crimes against the environment”, which for the
primary object of protecting have just an environment, in fact a human right to a healthy and well-

! MILENKOVIC, D. Collection regulations for the protection of the environment, Belgrade, 2006, p.
14-17.
2 "Off. Gazette of RS", no. 85/2005, 88/2005 - corr., 107/2005 - corr., 72/2009 and 111 / 2009.
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preserved environment.® It is an expression of present tendencies in modern criminal law, for the
radical approach in tackling environmental crime is on the rise, due to technological and industrial
development of humanity, which necessarily entails the creation of many new sources of danger.
Besides, man, blindly following their way to increase profits often forgets the importance of a healthy
environment preservation. In such a situation the traditional administrative law protection, embodied
in economic crimes and misdemeanours remains inefficient, and required an increased level of
criminal repression, this "last resort", which is the ultima ratio in the protection of the most important
properties.

A direct impact on the creation of a special category of criminal acts to the environment as
the direct okyect of protection was the adoption of the Convention on the Legal Protection of the
environment™ within the Council of Europe in 1998. It provides a number of obligations for States
Parties to increase efficiency in environmental protection, predicting relevant environmental offenses
with appropriate tools and instruments of criminal sanctions for offenders. The Republic of Serbia
has not yet signed the Convention, but the very fact that the Council of Europe, accepts and shares
the same values that are promoted within this international organization, and each document,
adopted by the Council of Europe has at least an indirect influence on the Ieglslatlon of Serbia.

The right to a healthy environment is promoted in the Serbian Constitution® in Article 74 as
follows: "Everyone has the right to a healthy environment and the timely and full information about
the state. Everyone, especially the Republic of Serbia, and autonomous province, is responsible for
environmental protection. Everyone is requlred to preserve and improve the environment". The
positive frame completes a number of laws® related to the environment, most notably is Law on
Environmental Protection’, as well as numerous laws that operationalize the implementation of the
law in this area, and many by - laws operationalizing the implementation of laws in this area.

In the above - mentioned chapter XXIV of the Criminal Code 18 environmental crimes® is
provided, which can be classified into two categories - environmental crimes in the narrow sense
(which only protect the environment) and environmental crimes in the broad sense (which, i
addition to environmental protection, protect also other social values) Some of these crimes are
planned in the secondary, supplementary or additional criminal law.*

By environmental offenses from Chapter XXIV of the Criminal Code the environment as a
whole, or its individual segments, is protected These are either different eco-media (water, air,
soil), or flora and fauna, as well as special forms which are an integral, inseparable part. The
environment is a set of natural and man-made resources, whose complex interrelationships make
the environment and space and people's living conditions (Article 3 of the Law on Environmental
Protection). Some of the prescribed offenses result in an abstract danger (for which the assumption
is that it has been occured therefore the commission of criminal offense) while the other occurs as a
result of violation of the particular danger or injury to an eco- medium®?, which must be proved in
criminal proceedings in this particular case. As an indirect object of protectlon of these crimes, there
is health and the human right to healthy living conditions. It is notable efforts of the legislator, to
make a balance between ecocentric and anthropocentric conception, by stipulating that
environmental crimes.

® DRAKIC, D. The offense of environmental pollution, Proceedings of the Faculty of Law in Novi
Sad 2/2009, p. 2197 229.

CETS No. 172.

® Off. Gazette of RS, no. 83/ 06.
® The Integrated Pollution Prevention and Control Environmental Impact Assessment Act, Nature
Protection Act, Air Protection Act, etc.
" Off. Gazette of RS, no. 135/04.
8 "Environmental crimes are unlawful, threatening the social behavior of individuals which are
directed against the environment, and for which the law prescribes criminal sanctions," DICIC,M.,
ZORIC N. The direction of environmental protection in Serbia, Belgrade,2009., p. 49.

° See also: HERCEG, B., ILIC, I., Environmental pollution, Ecology and the Iaw Nis, 2011., p. 255-
276.

For example: Plant Protection Act, Plant Health Act, tWater Act etc.

SKULIC M. and group of authors, Environmental Protection Handbook, Belgrade, 2011., p. 12.

2 Pollution of the environment as a whole, or of air, water and soil as well as its segments (pollution
Article 260 of the Criminal Code, taking measures to protect the environment Article 261 of the
Criminal Code).
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4 COURT PRACTICE

Data of the research indicate that convicted for crimes against environment in the period
2010-2012. accounted 12% of all convicted persons. 10 % of these were convicted for criminal
offense forest theft. In the case law frequently appears illegal hunting (Article 276 CC) and fishing
(Article 277 of the Criminal Code). Lately, prosecution for the murder and torture of animals
increase. The crime of environmental pollution in the case law appears very rarely. This is supported
by the fact that in the 2009. in the territory of the Republic of Serbia submitted to all 16 charges, of
which 5 were dismissed, four of whom were from unknown perpetrators, while in 7 cases raised
proper indictment. The charges are in most cases by the police, while the number of inspection
bodies and citizens charges was negligible. Only one person was convicted and sentenced to a
fine.® Also, in 37 municipalities in Serbia has not run a single procedure for this crime, nor is there
any judgment for environmental offenses in general. During the 2008. thesre was only one
judgement for environmental pollution.™

The perpetrators of these offences are exclusively male, average age from 41 to 48 years
old, married, with children, with primary or secondary education, mostly unemployed and farmers,
who were born in the country, citizens of Serbia, mostly convicted for less serious crimes. Mental
capacity at the time of the offense by all perpetrators was clear. Most of them are unique crimes,
where the motive for the execution was the appropriation of material gain, in average value of 19
000 dinars, while the continued criminal offense of forest theft occurs in a few cases.

As a mitigating circumstances in sentencing, the court took that the perpetrators of these acts
correctly behave in court, they pleaded guilty and expressed remorse for their actions, that they are
individuals with low monthly income,with the children they serve, that they expressed a willingness
to compensate damage to the injured party. As an aggravating circumstances the court took the fact
that the defendants, in most cases have already been convicted for the same offenses, from which
we can conclude that these are the returnees.

Analysis of the first instance verdicts shows that in the majority of cases, the court ruled that
the defendant was guilty, even in 65.48% of cases. In 18 cases (21.43%), the court acquitted the
accused, while in only 3 cases (3.57%) delivered a dismissing judgment.

Looking at the type of the penalties against convicted for these crimes, the situation is as
follows. The most common is conditional probation (74.54%), and imprisonment is rare. In several
cases, the security measures forfeiture has been imposed. In comparation with previous studies, it
can be concluded that the trend of sentencing close to the legal minimum is continued. The
application of mitigating factors also significantly dominates.

Collected data show that the applicant is in charge of all 84 cases by the public prosecutor.
Analysis of cases of these offenses shows that in neither case was not submitted an objection to the
indictment. In terms of the number of hearings held from 84 court cases, most of those was held two
hearings (27.38%), a smaller number of cases in which was held five or more sessions (26.19). In
21.42% of cases one hearing was held, in 20.24% of cases, three sessions, whereas only 4.76% of
cases held four hearings.

According to collected data, in the procedures conducted for these crimes, rarely came to the
suspension of the proceedings. The Court issued a decision to suspend the proceedings in only
2.38% of cases. In 7.14% of cases, the procedure ended ruling imposing judicial admonition.
Analysis of the contents of the first instance verdicts, shows that in the majority of cases, the court
ruled that the defendant was guilty, and that is even in 65.48% of cases. In 18 cases (21.43%), the
court acquitted the accused, while in only 3 cases (3.57%) delivered a dismissing judgment. Looking
at the type of the penalties against convicted for these offenses, the situation is as follows: The
prison sentenced 16.36% of all convicted;The fine doomed 9.09% of all convicted;
The suspended sentence was imposed in respect of 74.54% of all convicted; An admonition was
pronounced by 7.14% compared to all convicted; Security measure - seizure decision was convicted
in 3.57%. This means that the mildest sanctions are the most frequently in the structure of the
sanctions imposed. The most numerous is probation - 75.54% of all sanctions imposed on convicted
persons.

The collected data show that in 51.19% of cases the procedure lasted up to 3 months.
Between 3 to 6 months, the proceedings lasted in 27.38% of cases. Somewhat smaller number of

13 Bulletin of the National Bureau of Statistics' adult offenders-charges, indictments and convictions
" available at: Access: 18.10.2013.
1 sTOPIC, M., DICIC, N., ZORIC, J., op.cit.
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cases the duration of the procedure from 6 months to 1 year and 20.23%. Proceedings that lasted
for more than one year occur in 1.19% of cases.

According to the results, the appeal was not submitted against 52.38% of cases. In the
structure of the persons who are legally entitled to appeal, the public prosecutor dominates, with
75%, followed by the defendant with 22.5%, while the injured appeares as complainant in 2.5% of
cases. In large number of cases, the appelate court refused the remedy as unfounded, and upheld
the first instance judgement in 62.5% of cases. The first instance court decision was reversed in
27.5% of cases. The decision which reverses a judgment has share of 10%. The collected data
show that the extraordinary remedies are not submitted.

5 CHARACTERISTICS OF THE ENVIROMENTAL CRIMES EVIDENCE PROCEEDINGS

On the way to the discovery and illuminating of the crime, first step is knowledge to a crime of
the authorized state bodies responsible for pretrial proceedings. The problem is that environmental
pollution usually comes in the manufacturing process in the industry, by activities of responsible
persons or employees which cause pollution or omission of necessary measures, and reporting by
persons inside the pollutants is understandably, very rare. As an important source of knowledge
figure reports, expert opinions and studies on the degree of vulnerability of the environment Bureau
of Environmental Protection, then control of inspection, authorities, medical institutions and research
institutes. In order to monitor the level of pollution of air, water and land in local government services
have been introduced services for monitoring imissions and emissions, which play an important role
in the process of proving the guilt of pollutants. However, the problem is that for the operation of
these services there is no consensus of public authorities, which prevents the use of the findings in
the criminal proceedings.™

Recently, the role of various civic associations and non-governmental organizations dealing
with the protection of the environment increasing, where citizens can report contamination cases.
We should not forget the role of the media, which can greatly improve public awareness of the
dangers of environmental pollution, and thus, indirectly encouraging them to apply themselves the
execution of these crimes. In the case of reported criminal offenses, require timely reaction of the
Police, in sence of going to the site and undertake site investigation.For the site investigation
significant role is on inspectors with the necessary expertise, necessary to check the indications of
the eco-medium pollution existence. Therefore, to detect the commission of the crime is of crucial
importance to a chain reaction and coordination of these state bodies, and weakness of one of the
links in the chain completely paralyze effectively illuminating of the environmental pollution.

Charts and Pictures

Bearing in mind potential punishment for the basic form of these crimes, it will be judged in a
short (summary) procedure. This means that by the intention of the legislator, the procedures for
environmental offenses should be emphasized the principle of efficiency. This implies treatment of
criminal proceedings subjects in accordance with the requirement of urgency, in the simplified form,
envisaged by law, which aims to significantly shorter duration of the procedure, than the average.

From the range of evidence in criminal proceedings for these offenses the most important
place, certainly has the expertise. We have already mentioned that the demarcation of the existence
of the crime, from economic offenses and misdemeanors, legal standards "to a greater extent," "in
the general area," and "large scale", should be operationalized. For this purpose the findings and
opinions of experts, who possess adequate professional knowledge is essential, especially to
respond to the question whether the reference value of the permitted level of pollution of air, water
or soil above the maximum limits and to what extent. Based on precise refer-values that indicate the
degree of pollution, which gives expert in his report, the court gives a legal assessment on the
fulfillment of the above criteria necessary for the existence of the crime. As evidence often can serve
the official reports of the institutions'® about the contamination degree at the time of the commission
of the offense. Therefore, there is a wide array of institutions which can be delegated to making
findings and opinions.17 But in practice, it is a noticeable negative phenomenon of suspend

!> The case of Pancevo, see: DICIC, N., op.cit., p. 56.

'® In judicial practice reports, findings and expert opinions have been used from: Institute of Public
Health, Center for Human Hygiene and Ecology, Republic Hydrometeorological Institute, the
Institute for Nature Conservation of Serbia and others.

|t can often be a higher education institutions, such as the Faculty of Medicine, Faculty of Biology,
Faculty of Science, Faculty of Veterinary Medicine, Faculty of Forestry, etc.
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proceedings, for lack of evidence, due to the inability to conduct forensic expertise, or under the
pretext that the expert conducted late.

The role of witnesses as evidence in criminal proceedings in light of other environmental
crimes is also important, whether it is a person holding a direct or indirect knowledge about the
commission of the offense, or an expert witness, who may be called as a witness, to explain his
findings and opinion. It should not forget the important role of site investigation as evidence,
especially so. called investigating site investigation, due to the necessary actions in accordance with
the request of urgency, in order to avoid the influence of objective and subjective factors on site
(weather conditions, chemical reactions, and concealing evidence of a criminal offense by the
perpetrators). Since it is often an area that is wider, the investigating team will often be numerous,
where the coordination of site investigation head was necessary, in order to eliminate any evidence
and information obstruction.™® During the dynamic phase of the site investigation is almost
necessary to implement a situational expertise, which runs on the site, with the use of forensic
apparatus within the distinctive mobile laboratories.

Finally, with regard to the imposition of appropriate penalties for perpetrators of
environmental crimes, the most effective consider the fine, although in the case of execution
qualified form of the offense, the offender is required to act imprisonment. However, bearing in mind
the lenient sentencing of courts in Serbia, we propose the application of the so. called deferred
prosecution (conditional postponement of prosecution™®, based on art. 283. of the Criminal
Procedure Code of Serbia”®, while potentially effective consider the possibility of imposing measure
the performance of community or humanitarian service (Art. 283, paragraph 1, item 3 of the CPC),
where the condemned may be involved in the work of the Environmental Protection organisation,
while for the legal entities can be an effective measure of payment the amount of cash for a
humanitarian organization, fund, or public institutions (Art. 283, par. 1, item 2 of the CPC), in which
case the users may arise as those facilities that care for the protection and improvement of
environmental protection from pollution.

6 CONCLUSION

Although the criminal law response to environmental crime is a last resort to preserve the
environment, but even the secular view of the situation in reality is sufficient to conclude that there
was a large dark figure, but that the judicial protection of the environment, is apparently ineffective.
Lenient sentencing of the courts shows that the judges and the whole range of competent services
(police, inspectors, public prosecutors) do not yet recognize the importance of protecting natural
resouries, natural phenomenon, or particular protected plants or animals. Penal policy for
environmental offenses is inadequate because it is too lenient. This is corroborated by the fact that
during the 2009. there were only 10 of prison sentences, often lasting up to 6 months. Insufficient
use of so-called. situational site investigation and the necessary expertise, results in insufficient
evidentiary foundation. This means that additional training for all authorized official of the criminal
procedure should be carried out, then public campaign and stricter penal policy, in order to reduce
the dark figure and to discourage potential offenders in the future. There is a tendency to extend the
criminality zone, however, the processing of existing incrimination is of greater importance to the
public interest in this area.
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LIABILITY OF LEGAL PERSONS FOR CRIMINAL OFFENCES IN
THE COUNTRIES FORMED OUT OF THE FORMER YUGOSLAVIA

Vid Jakulin

University of Ljubljana, Faculty of Law

Abstract: The author compares the regulation of liability of legal persons for criminal offences in the
countries created from the former Yugoslavia. The author compares the regulation of liability of legal
persons for criminal offences on the basis of the following criteria: what kind of regulation stipulates
the liability of legal persons for criminal offences i is it set out in criminal statute, in criminal code or
in any other special act; which legal persons can be held liable for criminal offences; for which
criminal offences legal persons can be liable i for all criminal offences in which is possible to apply
this liability or only for precisely determined criminal offences; what are the grounds of liability of
legal persons for criminal offences and what are the sanctions provided for legal persons. Although
it is a question of countries that were established after the dissolution of the former common state of
Yugoslavia and they shared a great part of common legislation for more than seven decades, the
legal regulation of these countries nevertheless manifests at present certain differences, arising
from different social conditions and specific needs of individual countries.

Key words: legal persons, liability of legal persons for criminal offences.

1 INTRODUCTION

In opposition to some European countries, in which a liability of legal persons for criminal
offences was regulated in their legislations several decades ago (for example, in the Netherlands, a
liability of legal persons for criminal offences was provided for by a special law already in 1951 and
since 1976 it has also been regulated in the criminal code), this institute represents a relative
novelty in the criminal legislations of countries selected for this comparative overview.

The first among the selected countries to regulate a liability of legal persons for criminal
offences in its criminal legislation was the Republic of Slovenia. An elaborated Bill on Liability of
Legal Persons for Criminal Offences ! was prepared in Slovenia already in the beginning of 1994,
but was contested by the opponents of liability of legal persons for criminal offences and did not
pass successfully through the parliamentary procedure. During the second reading of the Bill, the
National Assembly of the Republic of Slovenia did not even accept the name of the act?, neither a
half of the articles that made together with the adopted articles, an inseparable unity3. In this way,
the Bill was so curtailed that the Government as the proposer had no other possibility than to
withdraw the Bill from the legislative procedure.

The Government submitted a new Bill on Liability of Legal Person for Criminal Offences on
19 June 1997. The National Assembly of the Republic of Slovenia adopted the Liability of Legal
Person for Criminal Offences Act at its session on 8 July 1999. The Act was published in the Official
Gazette of the Republic of Slovenia no. 59/99 and entered into force in accordance with Article 44 of
the Act ninety days after its publication in the Official Gazette of the Republic of Slovenia (that is on
23 October 1999).

National Assembly of the Republic of Slovenia adopted at its session of 20 May 2008 a new
criminal code (hereinafter CC-I) which entered into force on the 1st November 2008. CC-I has
brought numerous modifications and represents a radical reform of substantive criminal law in the
Republic of Slovenia. With regard to the fact that CC-I constitutes a legal basis for the regulation of
liability of legal persons for criminal offences, it was necessary to amend also the act, regulating a

Por ol evalec Drgavnega zbora Republike Sloveniije,
2 such a situation has not been envisaged at all in the Regulation of the National Assembly of the
Republic of Slovenia.

3 Explanation of amendments of the Government of the Republic of Slovenia to the Bill on Liability of

Legal Persons for Criminal Offences 1 the third debate, Porol eval ec Drgavnega
Slovenije, XXIl, no. 47/96, p. 9.
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liability of legal persons. The Amendment to the Liability of Legal Person for Criminal Offences Act
(hereinafter ALLPCO-B) was adopted by the National Assembly of the Republic of Slovenia at its
session of 17 June 2008 and entered into force on the 1% November 2008, the same date as the
CC-l.

In Croatia and in Bosnia and Herzegovina a liability of legal persons for criminal offences was
regulated in 2003. In Croatia the Act on the Responsibility of Legal Persons for the Criminal
Offences * was adopted and in 2007 ° it was amended.

The legal regulation of Bosnia and Herzegovina is somehow specific. The state of Bosnia
and Herzegovina is composed of two entities, namely The Federation of Bosnia and Herzegovina
and Republika Srbska. In addition to these two en
which does not belong to any of these entities, but constitutes a special administrative unit under the
sovereignity of the institutions of the state of Bosnia and Herzegovina.

Besides the criminal code of the state of Bosnia and Herzegovina, there are also criminal
codes of both entities and the cr i me of Bbsniacandd e o f
Her zegovi na, both entities and the Brl|l ko District
offences in special chapters of their criminal codes in 2003. °

The Republic of Macedonia regulated a liability of legal persons for criminal offences with the
Amendment to the Criminal Code in 2004.

The Constitutional Assembly of the Republlc of Montenegro adopted the Law on Criminal
Liability of Legal Entities on 27 December 2006.

The last among the compared countries to regulate a liability of legal persons for criminal
offences was the Republic of Serbia. The Assembly of the Republlc of Serbia adopted the Law on
the Liability of Legal Entities for Criminal Offences only in 2008.

The regulation of liability of legal persons for criminal offences in the selected countries has
been compared in this overview on the basis of the following criteria: what act regulates the liability
of legal persons i is it regulated in a criminal statute or criminal code or in any other special act;
which legal persons can be held liable for criminal offences; what are the criminal offences for which
legal persons can be held liable i is it for all criminal offences in which it is conceptually possible or
only for precisely determined criminal offences; what constitutes a ground for the liability of legal
persons and what are the sanctions prescribed for legal persons.

2 REGULATIONS GOVERNING A LIABILITY OF LEGAL PERSONS FOR CRIMINAL
OFFENCES
In the majority of compared countries, with the exception of the Republic of Macedonia and
the Republic of Bosnia and Herzegovina, a liability of legal persons for criminal offences was
regulated by a special act. In the Republic of Macedonia, a liability of legal persons for criminal
offences is set out in a special chapter of the criminal code. *° The same applies to the Republic of
Bosnia and Herzegovina, to bdth entities and the |

* Official Gazette no. 151/03
° Act Amending the Act on the Responsibility of Legal Persons for the Criminal Offences, Official
Gazette no. 110/07
® See: Chapter XIV of the Criminal Code of Bosnia and Herzegovina, Official Gazette of Bosnia and
Herzegovina no. 37/03; Chapter XIV of the Criminal Code of Republika Srbska, Official Gazettel of
the Republika Srbska no. 49/03; Chapter XIV of the Criminal Code of the Federation of Bosnia and
Herzegovina, Official Gazette of the Federation of Bosnia and Herzegovine no. 36/03; Chapter XIV
of the Criminal Code of the eBrtlekoofDitshe i Bt | kod DBii:
10/03;
" The Act was published in the Official Gazette of the Republic of Macedonia no. 19/2004. See also:
V. Stojanovski : Criminal Liability of Legal Persons in the Republic of Macedonia, Days of Law 2008,
Collection of Papers on CD, Faculty of Law, Masaryk University, Czech Republic, Brno 2008, p.
1769 and M. Deisinger - M. Vrhovdgek: Krivilna odgovornost
Umverzneta u Beogradu, Beograd 2009, pp. 167-168.

8 The Law was published in the Official Gazette of the Republic of Montenegro no. 2/2007; Act
amendlng this Law was published in the Official Gazette no. 13/2007

The Law was published in the Official Gazette of the Republic of Serbia no. 97/2008

See M. Deisinger -M. Vr h o vdtepp., 1676 A68; V. Stojanovski, op.cit., p. 1770.

! See the note no. 6
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This distinction is relevant, because it shows that in countries in which a liability of legal
persons for criminal offences is regulated by a criminal statute or criminal code, it constitutes a part
of the general criminal law, while in countries in which a liability is set out by a special act, this one
represents a special criminal law. Consequently, the provisions of the general part of criminal statute
or criminal code shall be applied only if it is not otherwise stipulated by the respective act on the
liability of legal persons for criminal offences.

3 LEGAL PERSONS WHO MAY BE HELD LIABLE FOR CRIMINAL OFFENCES

In all compared regulations, a liability of the state as a legal person is without exception
excluded for any criminal offence committed.

In the Slovene Act on Liability of Legal Persons for Criminal Offences, a liability of the
Republic of Slovenia is excluded and besides it, also a liability of local self-government
communities, having a status of legal person 12 (at present this status applies only to
municipalities).

In the Croatian Act on the Responsibility of Legal Persons for the Criminal Offences a liability
of the Republic of Croatia is excluded, the same applies to the liability of units of local and regional
self-government. Their units can be punished only for criminal offences that have not been
committed in the exercise of public powers. **

In accordance with the provisions of the criminal codes of the Republic of Bosnia and
Herzegovina, of both entities and the Criminal Code oft he Br | ko Di strict, the f
in Bosnia and Herzegovina shall not be held liable for criminal offences and their liability shall be
therefore excluded: the Republic of Bosnia and Herzegovina, both entities - the Federation of
Bosnia and Herzegovina and the Republlka Srbska - t h e Br| ko Distri,ct,
municipalities and even local communities.

In Montenegro, a liability of the Republic of Montenegro, of state authorities and local self-
government authorities is excluded for criminal offences. A legal person vested with public powers
shall not be liable for a criminal offence committed in the exercise of such powers.

In the Re?ubllc of Macedonia all legal persons may be held liable for criminal offences,
except the state.

In the Republic of Serbia, a liability for the criminal offences committed is excluded for the
Republic of Serbia, the autonomous province and local self-government units, that is, state
authorities, authorities of the autonomous province and authorities of a local self-government unit.
Other legal persons vested with public powers by virtue of law can not be liable for criminal offences
committed in the exercise of their powers. *’

4 CRIMINAL OFFENCES FOR WHICH LEGAL PERSONS CAN BE HELD LIABLE

In the Republic of Macedonia and in the Republic of Slovenia, legal persons may be liable
only for specific criminal offences, while in other compared countries they may be held liable for all
criminal offences set out in the special section of a criminal statute or criminal code and in other
laws, containing criminal offences.

Legal persons in the Republic of Slovenia can be held liable only for those criminal offences
which are explicitly listed in the Article 25 of the Liability of Legal Persons for Criminal Offences Act.

Legal person in the Republic of Macedonia may be liable only for criminal offences stipulated
under the Criminal Code or under any other law, containing crlmlnal offences, in which a liability of
legal persons is stipulated for each individual criminal offence. *

The first paragraph of Article 2 of the Liability of Legal Persons for Criminal Offences Act.
Artlcle 6 of the Act on the Responsibility of Legal Persons for the Criminal Offences.
* The first paragraph of Article 122 of the Criminal Code of Bosnia and Herzegovina, the first
paragraph of Article 125 of the Criminal Code of Republika Srbska, the first paragraph of Article 126
of the Criminal Code of the Federation of Bosnia and Herzegovina and the first paragraph of Article
16 of the Criminal Code of the Brl ko District.
Artlcle 2 of the Law on Criminal Liability of Legal Entities
MDelsmger-M. Vrhovgek, op. cit., pp-1770.67; V. Stojar
Artlcle 3 of the Law on the Liability of Legal Entities for Criminal Offences
By, Stojanovski, op. cit., p. 1770.
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In the Republic of Bosnia and Herzegovina, legal persons can be held liable for criminal
offences laid down in the criminal code as well as for criminal offences provided for under some
other law. *°

In the Republic of Montenegro, legal persons may be held liable for criminal offences set out
in the special section of the Criminal Code and for other criminal offences provided for under a
separate law, if the conditions of liability of a legal person pursuant to this law have been fulfilled. 20

Legal person in the Republic of Croatia may be punished for criminal offences set out in the
Criminal Code or in some other law stipulating criminal offences, if the conditions of liability of a legal
person prescribed by this law have been fulfilled. **

Legal person in the Republic of Serbia may be held liable for criminal offences from the
special section of the Criminal Code and for criminal offences provided for under other laws, if the
conditions of liability of a legal person set out by this law have been fulfilled. 22

5 A GROUND FOR THE LIABILITY OF LEGAL PERSONS

A ground for the liability of legal persons is important, because it depends upon the definition
of the ground and the determination of criminal offences for which a legal person may be held liable,
in which cases and to what extent it is possible to establish a liability of a legal person for the
criminal offence committed. A comparative overview shows that a ground for the liability of legal
persons for a criminal offence is most precisely regulated in the Republic of Slovenia and in the
Republic of Bosnia and Herzegovina. In this regard it has to be said, that conditions for establishing
a liability of legal persons for criminal offences are much stricter in the Republic of Slovenia and in
the Republic of Bosnia and Herzegovina than in other selected countries.

Grounds for the liability of legal persons are set out in the Republic of Slovenia in Article 4 of
the Liability of Legal Persons for Criminal Offences Act. Besides a formal prerequisite that a criminal
offence was committed in the name, on behalf of or in favour of a legal person, there must be at
least one of the material conditions which must be fulfilled, proving that a legal person contributed to
the commission of a criminal offence through its management or supervisory bodies.

Grounds for the liability of a legal person for a criminal offence are laid down in Article 4 of
the Act. A legal person shall be liable for a criminal offence committed by the perpetrator in the
name, on behalf of or in favour of a legal person in the following cases:

1. if the committed criminal offence means carrying out an illegal resolution, order or

endorsement of its management or supervisory bodies;

2. if its management or supervisory bodies influenced the perpetrator or enabled him to

commit the criminal offence;

3. if it obtains by a criminal offence an illegal property gain or objects gained through a

criminal offence;

4. if its management or supervisory bodies have omitted obligatory supervision of the

legality of the actions of employees subordinate to them.

This provision is very important, because it shows that a legal person shall not be held liable
only for a perpetr atitpreshsonis own grounds.tA legah geitson is liable fori a b i |
its own contribution to the prohibited consequence or the maintenance of illegal situation, resulting
in a prohibited consequence. Although a legal person cannot commit the acts that can be
perpetrated by natural persons and are defined in the criminal code as criminal offences, it does not
mean that a legal person cannot crucially contribute through its bodies to the commission of a
criminal offence. There are certain actions of a legal person, such as the abuse of power or
omission of necessary supervision that represent a ground for the blame and for the independent
liability of a legal person. This ground for the blame indicates that we cannot speak of the strict
liability, but rather of a special form of criminal responsibility, adjusted to legal persons.

!9 Compare Article 143 of the Criminal Code of Bosnia and Herzegovina, Article 146 of the Criminal

Code of Republika Srbska, Article 147 of the Criminal Code of the Federation of Bosnia and
Herzegovina and Article 147 of the Criminal Code
2 Article 3 of the Law on Criminal Liability of Legal Entities.

% The second paragraph of Article 3 of the Act on the Responsibility of Legal Persons for the

Criminal Offences.

2 Article 2 of the Law on the Liability of Legal Entities for Criminal Offences. See also M. Deisinger

-M. Vrhovgek, 6f9. cit., pp. 189
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As a legal person has its own ground of liability, its liability for a criminal offence is also
limited and accessory. A legal person is liable for its own contribution to a criminal offence, which
means that it is not necessary for establishing its liability and punishability to find a perpetrator guilty
too. It is enough to establish that a perpetrator has objectively fulfilled with his action the elements of
a criminal offence, the commission of which has been enabled also by a legal person through the
action of its bodies.

Article 5 of the Act defines the limits of the liability of legal person for a criminal offence. The
liability of a legal person does not preclude the criminal responsibility of natural persons or
responsible persons for the committed criminal offence. A legal person is liable for a criminal offence
also in the case when a perpetrator has not been found guilty or when a criminal offence was
committed under the legalpers on6s duress or threats. A | egal per
offences committed out of negligence only under the condition that its management or supervisory
bodies have omitted a necessary supervision of the legality of the actions of employees subordinate
to them. In this case a legal person may be given a reduced sentence. If a legal person has no other
body besides a perpetrator who could lead or supervise the perpetrator, the legal person shall be
liable for the committed criminal offencewit hi n t he | imits of the perpetr
liability of a legal person is accessory in the whole.

The regulation in Bosnia and Herzegovina is very similar to the Slovene regulation. The
Criminal Code of Bosnia and Herzegovina stipulates in Article 124 that a legal person shall be liable
for a criminal offence perpetrated in the name of, for account of or for the benefit of the legal person:

a) when the purpose of the criminal offence is arising from the decision, order or permission
of its management or supervisory bodies; or

b) when its management or supervisory bodies have influenced the perpetrator or enabled
him to commit the criminal offence; or

¢) when a legal person disposes of illegally obtained property gain or uses objects acquired
by the criminal offence; or

d) when its management or su?ervisory bodies failed to carry out obligatory supervision over
the legality of work of the employees. %

The Criminal Code of Bosnia and Herzegovina defines the limits of liability of a legal person
for a criminal offence in Article 125. Pursuant to conditions of Article 124 of this Code, a legal person
is liable for a criminal offence even when the perpetrator is not criminally responsible for the
committed criminal offence. The liability of a legal person does not preclude the criminal
responsibility of natural persons or responsible persons for the perpetrated criminal offence. A legal
person may be liable for criminal offences committed out of negligence under the conditions referred
to in Article 124, item d of this Code. In this case, a legal person may be given a milder sentence.
When a legal person has no other person or body besides a perpetrator who could direct or
supervise the perpetrator, the legal person shall be liable for the criminal offence within the limits of
the perpetr&toros liability.

As the regulation of liability of legal persons for criminal offences in the Republic of Bosnia
and Herzegovina is very similar (nearly identical) to that in the Republic of Slovenia, it can be said
that everything concerning the grounds and limits of liability of legal persons for criminal offences
holds true also for the regulation in the Republic of Bosnia and Herzegovina.

The regulation in other compared countries is much less favourable to legal persons. In most
cases it is sufficient for the court in order to establish a liability of legal persons to state that natural
or responsible person committed a criminal offence in the name or in favour of a legal person. This
regulation is very similar to the regulation in the contemporary French law.

The most rigorous regulation of the liability of legal persons is in the Republic of Montenegro.
Its Law on Criminal Liability of Legal Entities stipulates in Article 5 that a legal person shall be liable
for a criminal offence of a responsible person who acted within his/her powers on behalf of the legal
person with the intention to obtain a gain for the legal person. A liability of a legal person exists also
when the acting of a responsible person has been contrary to business policy or orders of a legal

2 Nearly identical are the following provisions: Article 127 of the Criminal Code of Republika
Srbska, Article 128 of the Criminal Code of the Federation of Bosnia and Herzegovina and Article
128 of the Criminal Code of the Br|l ko District of
x Nearly identical are the following provisions: Article 128 of the Criminal Code of Republika
Srbska, Article 129 of the Criminal Code of the Federation of Bosnia and Herzegovina and Article
129 of the Criminal Code of the Br|l ko District of
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person. The latter provision is somehow contestable, because it indicates that in this case it is
actually a question of strict liability of a legal person for the perpetrated criminal offence.

The limits of liability of a legal person for criminal offences are set out in Article 6. Pursuant to
the conditions of Article 5, the legal person shall be liable for a criminal offence even if the
responsible person has not been convicted of this criminal offence. The liability of a legal person
does not preclude the criminal responsibility of a responsible person for the criminal offence
committed. Subjective elements of a criminal offence existing in responsible person shall be taken
into account also with respect to the legal person, if the grounds for liability referred to in Article 5 of
this law exist. This provision shows that a liability of legal person is derivative and accessory
(dependent).

The Criminal Code of the Republic of Macedonia stipulates in Article 28a that a legal person
is criminally responsible, if the act was committed either by the commission or due to the omission of
obligatory supervision by the administrative body or responsible person in legal person or by some
other person, vested with powers to act on behalf of legal person in accordance with its powers or
who exceeded its powers in order to obtain a gain for a legal person. *°

The provision which establishes a criminal responsibility of the legal person also in cases
when a perpetrator exceeded the entrusted powers seems questionable, because a perpetrator in
fact outwits a legal person, while a legal person is besides being outwitted, also liable for the
committed criminal offence.

The Croatian Act on the Responsibility of Legal Persons for the Criminal Offences stipulates
that a legal person shall be punished for a criminal offence of a responsible person if such offence
violates any of the duties of the legal person or if a legal person has obtained or should have
obtained by this act an illegal gain for itself or for the third person. *® The liability of a legal person is
based upon culpability of the responsible person. " These provisions show that it is necessary for
establishing a liability of legal person to state certain contribution of a legal person to the
commission of a criminal offence, and on the other hand, a liability of legal person remains
derivative and accessory.

In the Serbian Law on the Liability of Legal Entities for Criminal Offences the grounds of
liability of legal persons are set out in Article 6. A legal person shall be held liable for a criminal
offence which has been committed within its competencies or powers by a responsible person with
intention to obtain a gain for a legal person. The liability of legal person under the first paragraph of
this article also exists, if the omission of supervision by the responsible person enabled a natural
person operating under the supervision of the responsible person the commission of crime for the
benefit of the legal person.

Limits of the liability of legal persons are laid down in Article 7 of the Law on the Liability of
Legal Entities for Criminal Offences. The liability of legal persons is based upon culpability of the
responsible person. Pursuant to the conditions of Article 6 of this Law, a legal person shall be held
liable for a criminal offence committed by the responsible person even though criminal proceedings
against the responsible person have been discontinued or indictment dismissed. These provisions
show that a liability of legal persons in the Republic of Serbia is derivative and accessory.

6 SANCTIONS

In the regulation of sanctions for legal persons there are smaller differences among the
compared countries than in the regulation of the grounds for the liability of legal persons for criminal
offences. There are nevertheless certain differences which will be highlighted.

The Slovene law provides the following penalties for legal persons: a fine, expropriation of
property and termination of legal person. ALLPCO-B has complemented the Act by two accessory
sentences, namely with the prohibition to participate in public tenders and prohibition to trade with
financial instruments. % It is clear from this provision that the Act prescribes for a legal person three
types of sentences of deprivation of property as principal sentences, since it is not possible to
punish a legal person by any other type of sentence. Accessory sentences may be imposed by the
court for criminal offences against economy and criminal offences of corruption involving officials. A

5y, Stojanovski, op.cit, p. 1770; M. Deisinger- M.  Vr hovgek, op. cit., p. 16
% The first paragraph of Article 3 of the Act on the Responsibility of Legal Persons for the Criminal

Offences.

%" Article 5 of the Act on the Responsibility of Legal Persons for the Criminal Offences.

?® Article 6 of ALLPCO-B.
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court may prohibit by applying accessory sentences a participation in public tenders for the period
from three to ten years and trading with financial instruments for the period from one to eight years.
The court may apply to a legal person also a suspended sentence.

In addition to principal and accessory sentences, it is possible to impose on legal persons
also a safety measure. Besides the safety measure of confiscation of objects pursuant to Article 73
of the CC-1, the court can also impose the safety measure of the publication of the judgement and
the measure of prohibition of a specific commercial activity.

A legal person can suffer legal consequences of conviction even if it was only fined. 2 Legal
consequences of conviction which may come into effect for a legal person are the following: 1.
prohibition of activity on the basis of licences, authorisations or concessions granted by state
authorities; and 2. prohibition of acquisitions of licences, authorisations or concessions which are
granted by state authorities. *°

The regulation of sanctions in the criminal codes of Bosnia and Herzegovina, both entities

and in the Criminal Code of the Br | ktealifentsa to the t

regulation in the Slovene Act on the Liability of Legal Persons for Criminal Offences, which suggests
that legislators in Bosnia and Herzegovina shaped their legislation upon the Slovene model. 81

Montenegrin Law on Criminal Liability of Legal Entities provides for legal persons the
following sanctions: penalties, suspended sentence and safety measures. Among the penalties, the
Law provides for a fine and termination of legal person. A fine and termination of legal person may
be imposed only as principal sentences. The court may impose on a legal person also a suspended
sentence and suspended sentence with protective supervision. A possibility of imposing a
suspended sentence with protective supervision is a singularity of Montenegrin law, because such a
possibility is envisaged, besides in the Montenegrin law, only in the Serbian Law on the Liability of
Legal Entities for Criminal Offences. Legal person may be imposed the following safety measures:

1. formulation and implementation of effective programmes and necessary and reasonable
measures;

2. confiscation of objects

3. public pronouncement of the judgement;

4. ban on conducting certain business or other activities.

A court may pronounce one or more safety measures against a legal person when the
conditions prescribed by law for their imposition are fulfilled. The ban on conducting certain business
or other activities may not be pronounced along with a suspended sentence.

A legal person may also suffer the following legal consequences of conviction: 1. ban on
conducting an activity on the basis of a permit, license, authorisation or concession issued by state
authorities; and 2. ban on getting a permit, license, authorization or concession issued by state
authorities. *

Criminal Code of the Republic of Macedonia prescribes for legal entities the following
sanctions:

1. fine;

2. temporary ban on performing a specific activity;

3. permanent ban on performing a specific activity; and

4. termination of legal person. 8

Croatian Act on the Responsibility of Legal Persons for the Criminal Offences contains the
following sanctions: penalties, suspended sentence and safety measures. Among the penalties, the
Act prescribes a fine and termination of legal person. A court may also impose on a legal person a
suspended sentence instead of fine.

In addition to penalties, a court may impose on a legal person one or several safety
measures: ban on performance of certain activities or transactions; ban on obtaining of licences,

% In the second paragraph of Article 99 of the Penal Code it is explicitly stipulated that legal
consequences cannot come into existence incident to the imposition of a fine. Exactly the same is
the provision of the second paragraph of Article 78 of CC-1.

% Article 21 of the ALLPCO -UPB.

% See Articles 1317 141 of the Criminal Code of Bosnia and Herzegovina; Articles 134 i 144 of the
Criminal Code of Republika Srbska, Articles 135 - 145 of the Criminal Code of the Federation of

f -

ru

of

Bosnia and Herzegovina and Articles 135 - 145 of the Crimi n a | Code of the Br] ko

32 See Articles 12, 13, 24, 26, 28 and 33 of the Law on Criminal Liability of Legal Entities.
% V. Stojanovski, op. cit., p. 1772.
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authorisations, concessions or subsidies; ban on transactions with beneficiaries of the national or
local budgets, and confiscation of objects. A court may also order a public pronouncement of the
judgement in cases when it is established on the basis of the gravity of the offence that there are
good reasons to inform the public of the final judgement. 3

Serbian Law on the Liability of Legal Entities for Criminal Offences stipulates for the criminal
offences of legal persons the following criminal sanctions: penalties, suspended sentence and
safety measures. Among the penalties, the Law provides for a fine and termination of legal person.
A fine and termination of legal person may be imposed only as principal sentences. The court may
impose against a legal person also a suspended sentence and suspended sentence with protective
supervision. The possibility of imposing a suspended sentence with protective supervision is a
peculiarity of Serbian law and is known besides in Serbian law only in Montenegrin law.

Pursuant to Serbian law, it is also possible to impose on legal person the following safety
measures:

1. prohibition to practise certain registered activities or operations;

2. confiscation of objects

3. public pronouncement of the judgement;

A court may pronounce one or more safety measures against a legal person when the
conditions prescribed by law for their imposition are fulfilled. Safety measures of the confiscation of
objects and the publication of the judgement may be imposed if the suspended sentence has been
imposed on the responsible legal person.

Legal person may also be subject to legal consequences of conviction. Legal consequences
may either concern the termination or forfeiture of certain rights or the prohibition upon acquiring
certain rights. Legal consequences concerning the termination or forfeiture of certain rights are the
following: 1. termination of practising certain activities or business operations; 2. forfeiture of certain
permits, approvals, concessions, subsidies or other forms of incentives, granted by a decision of a
government authorities or an authority of the local self-government unit. Legal consequences of
conviction comprising prohibition upon acquiring certain rights include: 1. prohibition to practise
certain activities or business operations; 2. prohibition upon participation in public tenders; 3.
prohibition upon participation in privatisation of business entities; 4. prohibition upon acquiring
certain permits, approvals, concessions, subsidies or any other forms of incentives granted by a
decision of a government authorities or authorities of the local self-government unit. *

7 CONCLUSION

The liability of legal persons for criminal offences has slowly but certainly made its way to the
legislations of European countries. A current trend indicates that all countries, members of the
Council of Europe and the European Union, will have to regulate a liability of legal persons for
criminal offences, because its establishment is highly recommended by the international
instruments, issued by the Council of Europe and European Union.

The fact that the liability of legal persons for criminal offences has been regulated in all
countries selected for this overview, also speaks in favour of this trend.

Although the issue treated in this overview concerns countries which have been established
after the disruption of the common state of Yugoslavia and which had for more than seven decades
a common legislation, at least a major part of it, the current legal regulation of these countries
nevertheless shows certain differences, deriving from different social situations and specific needs
of each country.

3% See Articles 8, 13, 15 and 21 of the Act on the Responsibility of Legal Persons for the Criminal
Offences.
% See Articles 12, 13, 20, 22, 23, 27 and 28 of the Law on the Liability of Legal Entities for Criminal
Offences.
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Abstract: The contribution dealt with the topic of affirmitive defenses of legal person. if it is
neccessary to have it and what should be the drafting of such defenses in preparing legislation
about criminal responsibility of legal persons.
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povagoval.i neexi stenci u p Slavenskej republikeszt an erj e dzocosdtpaotvoekd,n
vo vzSahu Kkhuojkiorprpectiiz laegabksz Bej pddgony tepriou’ a

Samostatnl z&8kon by mal obsahova$S jednak hmot
ustanoveniaagpeci §l ne ustanovenivarpeshithejyespatbprgce

Zdtvodu ©pr2buznosti pr8vnych poriadkov bol pr

pr§vna prava.

VzhOadom na hore nahBpanotim pepbh®mj strestnej]
charakter je viac Aobjrat2voyodedyederodbtyi vyahsgd
nalrtn%S mogn® znenie tlTchto dtvodoveomtaBkahke, byr
aby reflektovali aspoR z8kladnl r 8mec t +pers8tvnneijc kzeg
osoby, kt ea 8i ndyiovh &du 81 nej trestnej zodpovednosti,
Formul 8cia uveden®ho zneniaedostoplinej mr 8vpejy tp
opatren? zhabani a zpheaPbaagnnieaj maijaesttkkuy, aav g ak 8ackicue nt
viozhodnutiach US. Departmehtoofediusdh cposkKytouj®e
jurisprudenciu’ al e veOmi podobn¥% fortmall iSznukaap§kombms akhpi

Gkul t@tkgl,. ;P Spr §vne-V@hreHwee ohs@obtant@ § | asS; Heur ®k a,

®Sol n&BenykM-C2saSovs§, D.; Z8klady trestn2 odpovRdno
4 U.S.DEPARTMANT of JUSTICE vs. Pinto, US v. Bank of England ai n ®

® Dohoda ovine at r est e (guilty plea) uzavret8§8 medzi u. s.
Aktiengeselschaft a para. 32 a nasl. a 86 a nasl. z 15.08.2008.

® Dohoda ovine at r est e (guilty plea) uzavret§8 medzi u. s.
Aktiengeselschaft z para. 32 a nasl. a 86 a nasl z 15.08.2008.

"Autor je Il enom Poradnej komi si e Ministertedngja spr
zodpovednosti pr8&vnickich ostbh.

87Z8kon | .418/t2r0elslt n8b.odpovNdnost 82 peivnipickdt ¢&hi osio
1.1.2012

Kt omu viac porovnaj ofici 8l ny register pr2padov /
YzZskonn® nariadenie . 231 /z2n0y0sll eTalli.anBkejdsrefdyl
ustanovojfj ganige8§cia nesi spicthipovedhtoeStahol vodw b
nedodr gania povinnost.i riadenia alebo dohOadu. )
adohOadu, ak organi z8cia pred s¥lS8icnhnaen 22ma vtireedsltan ®dr
riadiaciak ont r oledT vihoddnT zabr §ni S vTskytWznpyosdoebnnlTic.h 5t r
z8konn®ho nariademnirastng§23nadpooedpesS pr Hvripade],
keN p8&chateO sp8chal trestnlz§ujnmes ot rvdnaBahbhiodns 1zk8.u j
Z8konn® nariadenie | 23A1 zo dRa 8 j%na 2001, Ac
| mpl emendr8gadammi zaal n® model y; Studi o Morandini e As
responsibilita penale degli amministratori e delle soci et a/ Tr estn§ zodpovedn
aspol ol nost 2, Bratislava 27. J¥Wna 2013, str. 12
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N§vrh z8kona vych8dza zo zodpovieodmopsitait 2z,a gveg ettr
je spg&chanl pr&8vnickou osobou, ak je sp8§chanl v j
a) gtatut8rny org8n alebo |l en gtatut8rneho o
menom pr8vnickej osoby alebo za pr8vnick% osobu ki
byten,ktou tejto pr8vnickej osoby vykon8va riadiac!
c) ten, kto u tejto pr8vnickej osoby vykon8va
vzSah k pr8vnickej osobe,
d) ten, kto vykon8va rozhoduj %ci vpl ykonama r i a
bolo aspoR jednou z podmienok zakl adaj Y%cich trest:
e) zamestnanec alebo osoba v obdobnom postaven
“%l oh pre pr8&vnick% osobu vykonanT cahl enbao zpSokk yandue orr:
pr8vnickej osoby alebo osoby uvedenej v p2sm. a)
hal gie ustanovernieorptéds&®hwvoujvd chodi ska n8§znak

zodpovednosti pr8vnickej osoby, kt or 8§ kopasie K typr ® kj§e
vs %l adeestnlm poriadkom, prilom pr8vnicka osoba
Compliance managment syst®m alebo Compliance prog]

JOIfr§vnick§ osoba nie jepttkbhnej zsthposkdsagi ak
| i nom:
anebol zanedbanl dohOad, n§legit§ psrtSwnmseheaijvosS,
vtomto pr2pade trestn¥% zodpovednosS prs8vnickej o
pr8&8vnick8 osoba tento dohOad alebo m@pedgni Kaow® am a
r

taktieg e§lgnee tptloatsRwjreo & | i vosS aj funguje

b)bol i uskutolnen® potrebn® a pri meran® opatr
sp8chania trestn®ho |inu, ktor® od pr8vnickej osol

TTmto useamnmsvae m§ na mysli, ge spololnosS$S mal
kontroly ktorlT zabezpel oval zodpovednosSbr&ai pou
Zzamestnancom, aby nepr2jmali, nesOubovali alebo n
slughul itej hodnoty. Vn¥torne predpi s¥%l ada pra
bankovoul e gi s | dtpewxo d i & kT mi rizi kami . Ti e tuwp opzroer dRooi vsayl i
na mogn® riziko korupci e pri poskytnut 2 dar ov,
sponzoringu. SpololnosS !1aejtloos&vlmlj1$$thiz@lmelsitlna.ncm

cheboli prehli adckam® Tichhf ovrynpd ckipe8,t bzanfje hrest n®ho
Samotns§ exi stenci a dohOadypyménbvamémhanodmovedsT c
dokumentochnest al 2, ak tieto otsmeéytn&&8linen ng&kdmiad ¢a min e
predstavuje v spolo!noslfi begn% obchodn¥% praktiku
3 PRCVO NA OBHAJOBU A PRCVO NA SPRAVODLI VA PRO

SY%| asn8 pr8vna Yprava neposkytujeespr@vangrkley
uplatnenie prg8&va nahgmpiemavodl|l i vi proces v

S%| asne so zaveden2m priamej trestnej zodpoved
bol o poskytnut® rovnakp® §wro§ vica noab hsap rosbvuo dalkiov Tf yaz i ¢ k

Vzmysle A2 ods. 9 TP Kagdl proti komu sa vedi

VzhOadom npritprayevane] pr8&vnej Yprap8chadeOmaSesp
linu procesn® postavenie obvinen®ho,e§ eprn8vton ® b haaj

tak aby mohla pr8vnick8 osoba ElfektﬁtvnnekvupaaftRORa
na obhajobu, kt or ® mBe zfnyezniecnke§ ofsoorbmae svaz Sahuj e aj
obvinen®ho.

“"Legislat2zvny n§vrh JUDr. MDr. &kardkBurdal PHD, UnikekzitaM. , F
Komensk®hat vsl ave, Pr8vnick8 fakul t a,eakaninalidtkya tr e

pre poradn¥% komisiu MS tSrRe sntan epjr 2 zpa daprauv ezd8rkoosntai op r §
12.03.2013.

2 Dohoda ovine at reste (guilty plea) uzavret§ medzi U.S
Aktiengeselschaft a para. 32 a nasl. a 86 a nasl. z 15.08.2008.

13 http://www.justice.gov/usao/nye/pr/2012/2012apr25c¢.html

“ Dohoda ovine at reste (guilty plea) uzavret§ medzi U.S
Aktiengeselschaft z para. 32 a nasl. a 86 a nasl z 15.08.2008.
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Z§sada pr§§va na spranwvydpriodes z&kotnwnd| e Yidr §v o
jeho vec bol a prneegsetdrnaannngl M eszYgdvgeasu Zdne jdath 8| s @i toe |
trestn®ho konania, pril%st avBepotPE8g8&dadpe by
i eS rogy§ mmw s S rnensl tcrho mv zknoynsalne2 A2 o ds . 10 Tr.p
osti sved|iace proti obvinenej p r Bhomprospdcte j 0s
moveh pr2padoch vykon8vaj% d'kazy t adnuteaby u
l e A202 ddspof. aPolicajt postsiputewomvwyyedtr
t ak, aby | o najrichlejgie z ad o v 8§ peshhu potretbriom and y na
pos¥deni e zars2tpandue g &§chateba trestn®ho |inu.

Preetvlgdy org8hyebtno® sianapn2at&2 pr2sny pr2kaz ol
vzmysle naznalenom vyggie. Z8konodarca nem!ge pre
apoOahl| uj “ce dlkai na obvinen®ho

Vzmysl e C|tovaabpzp§b§a/rh'yanaaprspravodlivT proces
vtrestnom konan2 zodpovedn® za zistenti@emredevmmsgwni
osoba sp§chala wurl]itl trestnl 1lin.

TTmto z§sad&m mus?2 zodpoveda$S aj metodikd vy
pr&gvnickT mi osobami, ktor8& mus? plne garantova$s
s¥% asne org8myesthom®koenan2 musia ma$S moogdnhoasCh veafSe
trestn% |linnosS p&8chan¥% pr&vnickT minioSpabjddsi adhant
skutolnosS, ¢ge pré&8vnick8 osoba bude maS$S dostatoln
aby vykonala paralelne dokazovani e, pr2padne zabe
obhajobu pred s%dom.

4 ZCVER

Uvedenrlspevok mal pouk&8zaS na nedostatolnosS s
kt omp§ axi m!ge splsobiS mnoho probl ®mov. Zalogi S t
pr8vnickej osobyprbey2mardlo t bgstkne]j repr e ohte , | o
ustanovenia nie je. Pr e dpvr2&dvanteejOniosstt d t er orzehrdmsvming \a
poul i fes@mszatkov s%Wbaktej Supanavgnao nedostatok od

Ak vgeobecnl trend vo vivoji tresejrd@poeednpsti §va
pr8&vnicklich ostb, mala by sa zv§§gi S Yprava, ktor
ahmotn® z8§ruky, ktor® bud¥% porovnateOn® so z§8ruka
br §ndSr &ni S svl%al/el azs8nu§ npyra8wan apr/@vni ckTm osob8&m t %t
obmedzenevpr 2 pdde8aAods. 1, p2sm.d) alebo A83b ods. 1, [

vyggprewve] | asti pr2spevku.

SY%| asng§ situ8cia i bpaoszn &Rugkhleujaer gaubmeewnyt ya rgree by
kriminaliz8ciu podni heéeOsy ®®hzon eppoyddosbben e @d @v§ vaani a
ozn8men2 ako prostriedkdmconkurmne®ho®lsa byjta8ra gi
Yav a hu poI icajnidérs| @edd&n &w,n adnsitay fbyuzdiec knfacsht upova$S aj
pr8&vnick®j osoby.

t e

Odstrgni S nto pecdpobkojsi vI byt amoh&da pr8&va no\
by bola ingpirovan8 hore uvedenl mi d!vodmi pre v
ost!hb Bez nZaprtalccorvtao d*vodov pre vyl %l enie trestH
15Musil; J.; Krat oc hkwill. ;; VI'.r;esCB§1rﬁaIp;r§R1.o; pa ocesn?2, 3.
Praha, 2007 str. 137-138. Je na mieste ot8zka | tento BAr gumi

linov, ktor® p8chajpauRangoemi clg® omapbiy slabgie post
vtrestnom konan?2. tRrees torogm8 rkyo nlainfn® ev nesmi erne n§r
| i nnozsh§ oana g Nroevja Sd ok azy . Aktrestnogng tky nlainfd n @ eodat ko§ duus pvi ¢
bude ak®koOvek trestn® st2hanie prg&vnicklich ostbhb |
® K tomu porovnaj: Laciak, O.; Rights of the suspects in the Slovak republic; ECBA- Threats to
independence of the defence lawyers; Autumn International Conference, Nicosia; University of
Nicosia; 23-24.9.2011, str. 1-3
http://www.ecba.org/content/index.php?option=com_content&view=article&id=583:autumn-
conference&catld 40:past-conferences&ltemid=80.
"KI'§tik J, Trestn§ zbdps vamdnmentysvPprospeactsaprofi jej kzdvereniu,
Obchodn® prgvo | . 4, 2006 s. 51
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vzni k8 riziko, §ge novs§ pr8vna ¥prava nktaklim ppde
vyggkeoma® o.i. kf8hkitavnakmtivegg?van2 tohto ingtit Y

Vystavuiemes a tak riziku, ge prprameimev ykKkmodstratdet oe i u
ho podobnl osud, ako s%W asn% pr8vnu Yapravu nepr a\
anaopak sa stane n8strojom konkuren| n®ho boja med:

SY%| asme zaveden2m ingtit¥¥%tu priamej trestnej Z
nevyhnutn®, aby sa timto osob§m, ktor® bud¥% ma$

rovnakl rozsah pr&8§va paS§sermaaodbhajopuoakbvimBe rfly.z
Len tak je mod@m@rmaBarpugin® 2z mys\V reo sAt22 oditpro@i@vvian p
sfyzickou osobou obvinen®ho.

Je pritom ¢gi ad%¥ce, aby tieto z8sady postupne n
svetl e zkoop ietxmotsit iavygetrovania trestnlich |inov p

T8t o pr8§§ca bola podporovan8 Agent %rou na podporu
| APVV-0620-11.

Pougit§8 literat%ra:

Bi anchi, M. , Z8konn® nariadenie | . 23z2/0ld ppw ediRas
pr8&vnickTch ostb, orlgeprdiearelnt & cineo d el vy ; Studi o Mo
medzin8§rodn§8 konferencia La responsibilita penal
zodpovednosSskhohateb®sv2a Bratislava 27. J%na 2013
Dohoda ovine at reste (guilty plea) uzavret§ medzi u. s.
Aktiengeselschaft a para. 32 a nasl. a 86 a nasl. z 15.08.2008.

Dohoda ovine at reste (guilty plea) uzavret§8 medzi u. s.

Aktiengeselschaft z para. 32 a nasl. a 86 a nasl z 15.08.2008.

Kl 8tik J, Trestn§ zodpo-vagumenty $prospech a proticjef Zaeetenip s ¢ b
Obchodn® pr8vo 144 4, 2006, s. 43

Laciak, O.; Rights of the suspects in the Slovak republic; ECBA- Threats to independence of the

defence lawyers; Autumn International Conference, Nicosia; University of Nicosia; 23-24.9.2011
Legislat2zvny n8vrh JUDr . MbDr.e Bduar @duradh? RhD. Uhiderzitsl. |, P
Komensk®hat vsl ave, Pr8vnick8 fakulta, Keantinalidtikya t r e
pre poradn¥% komisiu MS tSrRe sntan epjr 2 zpa daprauv ezd8rkoosntai op r §
12.03.2013.

Musi | ; J.;Kratochk/d)ll.;;VTr,esC'i§mf-aIpr§3v.q ppr ocesn?2 , 3.
Praha,ZOOZ ]
Sol n§&benykM-C2 saSov &, ay; tZ&stn? odpoviDdnosti, Lexi

Gkul t@atky,! .P Spr8&vneVpeGhooh®mban®s | asS; Heur ®k a,

Kont akitda:® e

JUDr.Mar e k KLa.M.dPhR.,

marek.kordik@flaw.uniba.sk

Univerzita Komensk®ho, Pr8vnick8 fakulta
Gaf&§rikovo ng&m. 6, P.O.BOX 313

810 00 Bratislava

Sl ovensk8 republika
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NnKOLI K DYRHSKNEMU F EZENRBREGR®I CKhI
OSOBCM PODLE LEBRK$SITMNPROCESHBOEBHSPET

Josef Kuchta

MasarykovaUni ver zi ta, Pr8vnick8 fakult

Abstrakt: L1 8 nek se zall viBo jolbes t mi procesn? Yapravy tr
postaven2m norem upravuj2c?ch togst®muSzzesi nph
procesn2ho, ochranourpsgwadimpkRizeechd s wbklvadn2ch pr &
pr §va awae &slpirvi proces, vybran® z§sady trestn2ho §2

KO%| ov® PRrlSwrSi:ck® osoby, z8kladn2 z8sady, trestn?

proces, presumpce neviny, zastupovsgn2 pr8vnickTlch
1 bVvOD

Dnel. |l edna 2012 vstoupil v % innost z8kon | 4
trestn2 odpovRdnost pr8&8vnicklich osob a wupravil v
osob8&m. Glo o YWpravu z8sadnhD zcelh@a2novg@nys| nhg®n
S2zen? prakticky ¢g8dnou zkugenost. Novost2z a obt?
rok a pTlI od %l innosti t®to Ypravy byla vyugita z
osob8m | ze pouzidg zahl8ijny, kter® byly sp8ch8ny tepl
Vzhledem k urlitim prodlevg&m pSi odhalovg8n2 a z]j
trestng |innost se dosud nestalila pr @jme\VSi2tzen 2z Tzs |
| 8sti skryta.

Lze konstatovat, ge do soulasn® doby nebyl v o
trestn?2 S2zen? se zat2m nal®zaj? pSev§gnh ve stad
evidovgno celkem 1285 TwRdh®hbkpjodezSlensd ze sp§cht
l'inu pr8vnickou osobou, st2h8no vgak v t®to dobDh
pr&vnickich osob. KromhD jedn® vDci byly ve vgec
Obgal ov&nySibyolsyoblyt a d§l e byl pod8n v tRchto vDcec
vinhD a trestu na pr8vnickou osobu. Struktura tres
trestn® | iny. V tomto roce pout§ pozor notsrte srmeddi
linnosti v oblasti veSejnich zak§zek ve stSedol e
l 2]l en2 a jsou v n?2 st2h8ny fyzick® osoby, ni cm®n
osob, kter® se na t®tosprezstm® § Dhinlogti PpddBI| mil yuyl
vt ®t o souvi sl osti obV||nI’.prro§er|smklspolosdmtnstzzejm®|
administr§torsk® kfai urzney , Raktthert@beljssmmnlmcyh zl inT podpl 8§
vihody p$ zzaailé@ikwesz&n@veSeJn@ sout Ngi a veSejn
zad8vgn?z2 veSe1n® zak8zky a veSejn® dragbn a pogk
aktusgl nz obvinnNn?2 0 S mi firem je_ zSej mn ZTOPG. m ne
'Pomal T rozjezd st2hg§n2 pr&vnickich osob je podle
probl ®my a nejistotou org8nT JinnTch v trestnzm
procesnD postupovat, kdyg praktidkyrl&gdlia jnejpirmt
pTdu, schg8z2 jak jednotn8 prg8vn? Yapr av a, kdyg ¢
pSedpisT, tak opora v soudn? judikatuSe.

2 OBECNN O MOGNWRDTEGHIE DPRANVENE RERBCV NI CKBh CH O

Diskuse o zavedem?ostieptrrS8vnodcpdeld osob a jeji

pomRrnnN dlouhou dobu pSedmRtem diskus?2. Lesk8 it
pr acemi na nov®m z8konhD o TOPO se zabl val a pr a
odpovRdnostipra8vnie&t 8§h2 osob, S2zen? proti pr 8vn

'Policie jde po firm8ch akt®r T kauzy Rath. Pr§vo,
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trestn2ho Soudslesiz zm
“ptmvyot 8ekamie. odp
ds awd drMl? ng ptorjf esnton 2sne
o tSeba prioritnn

uanpdl i zkeajcm® n\vaT | vi fyzi

opom2jenod Polbudsthyla ot§
snDkterTmi d21|l2mi trézZan
osob je vgak nepochybnhD n
Tm d®dm8&ms.ouwi sl osti by
procesn2ho a jelBoeaines
j sou YstavnhD i mezingrodnhi
odpovRNdnosti i z nap$. n§s
u Ystavn2 a mezin8rodnDpr 8%
pr8&vnicklch osob
obecn® z§sady jtarke®s tm?2Sheo | &2z evnz?t §shnwut na

=~

~+ x0T =
e WY
D D@ w N

<ONWCOHNTLD o = < ™

N

duj2c2ch trest

pr8vnhD zarul eny
| e
NpolgmMSelyr@pir aw

<
o
o

@

o
%)
[e]
oW O n T T O

by mRlo bit vytvoSeno specifick® procesn?
ospkai §l n2mi ustanoven2mi trestn2ho S$§du
je vztah obou sysrt8mcli ptrroecsetsm22icdh mro§wan pir c
m8§ prioritu postih psrBvyni Ek®j) cke® ) m@®&nav zp
2ch Y%konT apod.

e toho bylo tsm@o$8gepmhD hezkela konkretn2c
j ako napS. ot§zka zaStupo?§nieprSwomihak®vasdbypr
opat$ , vzni k a zmDny pr8vnick® osoby, mognost
kosobnD pr&8vnick® apod. Do jak® m2ry byly tyto ot 8z
z8kona i stroh® dTvodov® zpr8&vy YplnhD zjisti
procesn? pr8vo pro pr8vnick® osobyspeaib@lk?
rozs8&hlTm subsidi §rnz2m pougit2m trest@edhon?2 s
pr8vnick® osobhD ug?2t tiriest @aAtho ©§drlihto Zpieow ik

vyl ou| emmom.ce¥n? | §sti geojenpmdkery ®sp2] | 2 chyl
pSlIemg Yapr ava je vel mi strul n§. Vel kT pros r b
pS2padech v |innosti prvn2ho sledu org8nT I|innlch
velkou prakticko u , al e tak® zej mBAna teoretickou erudiC|, |
ol ek8vat. To m'[ e m2t pn%?gpaatdi v n2§ kvll a dvn 2zcehj nr@fnsaa dv, p
zejm®na zaji gSovat jak jednotnl viklUaHjt®akepj&ym
koncepce tohoto S2zen2 bychom chtnl i poukgzat al e:

pouze s n
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o P ow
OD— o xOw3 xTo 53

S5 o —35
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3 POSTAVENE NOREMIUEGRBH TRESITN®ROTZ P RXSVOBINCKE
VSYSTEMU TRESTOMAHCP RPARCESNE HO
Trestn? odpovRdnost \pprr8vvmnizcckhl ¢ § § doescohb vjlkt gi ny
avena t ak, ge buN existuje parareln?2 trestnz p
cifika, jedrepsom2 spdpen#&hHdsost?2 prs&vnicklch os
naplo ®Béboi Rakousko), nebo je tato ot8zk
o trestn2ho z8kona (napS. Francie, Finsk
ho, kde | e no?gmo ¢easS20z esne? spertoktait psrySamini c kT
ddhRl eno od $2zen? veden®ho protitdfmzi gk®
viDci bude vedeno S2zen2 proti osobnD fyzick
j ak
Vi
ch

S5 ®~
N T

o spol el n®, kde set psroowleasssnreD Ypkroontyi boubdidno
resp. obvinDnTm. Vzg§jemnlT pomDr mezi tNmito dvNme
procesn? Y“konT bude m2t pSednost proveden? Yak C
proveden? Y¥konT vTIi osobD pr8vnick®.

Takov® Segen?, kter® povaguiji za rozumn®, pSev.
gadovat %pl n® oddNDl en2 procesn2ho trestn2ho pr§
ovhdnost a vytvoSen2? dvou nandchhNt¥vielsnB2ecédz pvio
naj 2t i wurlit® protiargumenty. BHBvahy o samost
, ge soulasnl trestn? Sg8d zamhDSuje vgechny s\
ickich osob $atky mddgaslliedekatpoachranu jejich z§k

NB(D'O(Q

NapS. posledn?2 monografie (Jel2nek,J.: Trestn2 od
nprocesn2mi aspekty vTbec nezablvg)

S. GS&malesR.n:2 kbdpovhDdnosti pr&§vnickich osob, |
a hmotn®ho Lesk® repkhiflty enskokmhlan®SdapnNikT
, | . 246
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zds8 blt zSejmim, ge trestnl |in pr8&vnick® osoby
fyzi ck®, Ie dosavadn?2 instituty trestn2ho pm®va
liny osob fyzickTch. SamostatnojsitniT cbhy pmoghvln 2ncahs volXdy
obvykl ® g¢ge se odlignhD upravuj? podm2nky odpovDiDdn
spr8vn2 mwupr 8v pSestupkT a tawktT)inTch sprg&vn2ch
Tyto uvede ® argumenty je vgak mogn® YspRgnhD z
pSi spr&vn®m vikladu jako nepS¢kaonahelpmn@vn€ahsedw
nap$r&wu sprs§vn2m existuje pofomwest Vpmapm§ywkokdye
pr&vnickim osob&m ohlednn spr§vnzch del i kt T se
ustanoven? obsahuj2ho skutkovou podstatu deli ktu
subS|d|ar|ty obiespm®hvo? pAepfgddauiGegen? procesn2ch o
neupravenlch. Rozd2ly nejsou ani ve spolelensk® z
fyzickTch a pr8vnicklch osob, naopak prgvn zjigthmn
osobjea s i hlavn2zm dTvodem pro konsbtaevBEntrpegeijneghoog
V¥ivahu | ze vz2t i dal

g2 n8sledn® komplikace.
proti pr&§vnickim osob&8m nez§visl ® na pvapircakviim,s tl8avsaog
obsahovn velmi n&rolnim, pSilemg efektivita tako
dvou autonomn2ch ¥prav by znamenalrasvuenl2km uS2z&tn3g o
to vygadovalo ur|itou ¢gpedidBlen@ciS2pegE&nTkaen@dhp
ekonomick® a efektivn?2 a zphDtnD by vyvol 8val o pc
hranic2ch stlTkaj2c2ch se kompetenc?2. Takto se ote
0so0

b mnohgo iknetri® btyTy jig rozpracovsgny a judi kovs

4 OCHRANA PRCVNI OBYE VTRESTNEM FCZEM@N@(Z@IRCVA
ASVOBODY A PROPRAWEADLS Vh PROCES)
Procesn? réva, tkesethimms82idyzi ohgi nbbhedksmt

rozv r §v a svobod garantovanTch st avnzm
z8kl adn2ch pr8vech a svobod&ch. PonRvadg n8&8g ngg
osob pSedpokl|l §d§8 S2zen? pro fyzi cek® hio dpnri&cvhn ipcrka® i od
vyvstat ot8zka o mognosti, vhodnosti | i pS2pustno
pr8vnick® osoby.

Trestn? pr8vo procesn? j e spo t&§no Sadou i m
S§dn®ho vikone ermaoywost §zn2ch orgg&nT. Tyto | i mit
vr §mci 1/43tavnzh§mpr§1dk'un§rtvtdcnﬁa:tho spnd ulved & | ze poc
z8§sady trestn2ho procesu tam uvepdem®t muat 2t yz8wks saaddn
svobod individua, a d8§le ty, kter® jsou konkreti:
mocivpr §8vn2m st §tND (pr&vo na spravedlivl proces). D
pougit2 u osob pr8&vnicklzésackanTglky dIT dv ascp2o,r uz § snaadpa
vol n®ho hodnocen? dTkazT) . U z8sad prvn? skupiny
ug2vat je ve stejn®m | i podobn®m rozsahu i vTli I
vikon sts&tndhNhecisprawkaddhalddddesm na | i dsk® individult
st 8§t nz2 mo cC i samotn®. PSi Se genc?b etc@t@ toeto§zdkey Yjsa am
podle n2¢g jsou z8kladn2 pr8va a svobody jéteotliece n z .
chrg&nnNn® pSed z8&8sahy nvienfiejchi® pmoncoiv,atneljzseous v T i S
povahu veSejn®ho subjektivnzho prégva, kter® nevy
osobami, ale mezi jednotl i zmriicha jssto8u epmak KwoHhx§reyw np

jednotlivce.*

Vymahatel nost z8kl adn2ch pr8v a svobod je zal
soudu. Al koliv Listina z8kladn2ch pr8v a svobod o
pr8v a svobowWo®»sS2mh hZhodst. 1 z8kona o Dstavn?zm

|

kter8 se mTge dom8hat ochrany svlich pr8v cestou g

Takov® pojet?2 | in2? pr8vnick® osoby adres8tystz8kl
realizace z8kladn2ch procesn2ch z8sad vTli nim ni
tvrzen2 je mogno nal ®zt i ve stanovisku Bstavnzho

st2gnost fyzick® nebo pr ¥miahlk®o 0amyE,nuj evetSleij ne® tmo

* Viz k tomu naps$§. Filip,J.: Vybran® kapitoly ke studiu
178 a n§8gsl
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jej? z8&kl adn? pr8vo nebo oboda zarulen® “Astavn
konkretn2m n8lezu sp.zn. 1 bS 1744/10 dokonce bDst
zarulen® pr8&vo naespvawswedlviiwll optb s ochranou ma
Evropsk®ho soudu pro |lidsk® prs&va pak tak® pSizn
osob’8kr it ®riem pro to, kter§ pr8§va prs§vnick® osob
dovol 8v gtoivajha pr §vaot5|aansott|n®1h|0estv 2ho procesu pTjd
kter§ nejsou pSenositeln§ na pr§ nickou osobu, ne
jejich nositelT Takto se pr8&vni ckp§§0/$otnaa nge mTod g
osobn? svobodu, domovn? svobodu, dTstojnost a | e
mogn® naps§. uplat Rovat z§8sad tT kaj2c2 se zadrgen
vyl oulena ustanoven? padkddhj 20cs20 bo cphSreadn uz §is apry § vdnoi
dopravovanlch zpr §v, ochranu majetku v r 8mci n Nk
odposl ouch8vsg8§n2zm popsS sl edov8&§n2m apod. Konkr e
judi katuSe.

Zhlediskaprocesn2ch z8sad | ze vyug2t ve prospI’Jch pr ¢
na $8dnl soudn? proces, zahrnuj2c?2 pr§yv na rychl
obvinRNn2zm a pr8vo se takov®mu obvinrJnann$I§|n|1zbrep|
z8kaz nucen? k sebeobvi Rovgnz2, princip pSimnSeno
uplatnit jen omezenhD (nap$. pr&8vo na obhajobu S
se spolelenskimi organizademiSovagPkathn ibnplat SR T ¢
vymezen2 v tomto smBDru by bylo ovgem ¢g8douc?2.

Lze patrnhD rebemb®atr epglkl ivce jsou pr8&vn2ck® o
adres8§8ty vRDtginy z8kladn2ch pr&§v a svbbedS&azmo%ho
pogadovat, aby byly reali zovj§ejyi cvhe gikrea ®a zpern®c. e s\h 12
nikolivzpr 8vn2 Ypfakyj c&®bBozcharakteru pr8vnick® osob
| i svobody. JakpRkugiitv? rterdeusktcrel3mraalc essn?ej nD jako p ¢
pr8v a svobod pr§vn|cksloutatjusw3@te muvseﬁelmllimlpémls taevn2n
fakt je dTlegitTm dTJvodem a vod2tkem pro ol bu
osobsgm.

5 KVYBRANARM ZBGSARESTNEHOADRIZHAPLIKACINAPRCVNI CKE
OSOBY
Odchyl k ami od S2zen2 proti fyzickim osob8&m
dokazovjgn22,mvw §mci pak nap$. z§sada presumpce nevi
skutkov®ho dTwawdnibelr pochybnost2. PSi S2zen?2 pro
doch§zpeatchlkbnostem o smysluplnosti takov® g2 Se C

ngsleduj2c2ch strulnTch obecnhjg2ch Yowah budou ze
postaven 2 obvinDn®ho, paukazemj m®na 8kaz wupovDdbvinwhDn

dozngn? pr 8vnhilc&®i soksao bmatzer i 81 n2 pravdy, upl at Ro
povinnosti dokazovgn2 pro urlit® osobyi apm®ymiosk]
osobgm.

a)Podl e A 34 odst.1 TOPO |in2 za obvinRDnou pr §v
tomu opr&vnhln v $2zen?2 pSed soudem podle obl|ansk
jedn8n2zm samotn® pr8vnick® cnp;ro§)vynDnT§itIoefwgemg]§tke)rs
oprg&vnhDn podle trestn2ho S$S8du obvinDnT. ObvinNnTm
tenetur se ipsum accusar ef b ytomu,ayobvioila sebelsamotado,y | o 0
resp. aby byla nucena kv T p ®d i proti sobnND sam®. Probl ®mem t e

jednajfbﬁEbhvvztazZCh za pr8vnickou osobli| drys ks@m t
soudn2zm S2zen? je statut88rn2 org8n pr8vnick® osob
jako svDdek, tedy mTge odm2tnout vypov2dat bez wud

mTge bilt, zda by se paostsawmem? St2rzcemt?2q @segm®Na st a
jedng8n2 je pS2mo jedn&8n2m pr8vnic&i® oswbygkadll mo o
povinnost 2, nebo zda by mn| y pr8vo odepSzt sv i

N§l ez DS ze dne 19.1.1994, Sp.zn. Pl .bBS 15/ 1993
®Viz Ggmal,P..DNRdil,J.,GSivna, T.,PY%ry, F.-Kbmeat§S.T
Praha:C.H.Beck, 2012, str. 72

"Zskon o PDstakmimmns §Se&m, s ASPI KIluivert Praha 2007,
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N be gt8iniegd tpedwnv ck® osoby fi uj
nz2 S2zen? bbdenpPah mEgdeapdeptdtjakp
k vIipovDnDd? obvinNn®ho. Ostatn? | 1l enov®

v gur
t
e
® osobhD vypov2dat, protoge v konkretn2m
S
o
i

e Vv 2
ovIiNN,

ven2 VvTli n2 se mNn2 na postaven?2 svDiDdlI
by zastupuj2c?2 pr8vnickou osobu, pSile
2 povinnost.

vgechny osoby zmBhyppij8cé @d&p$sitckol
dek podstatn® zt2gdgen2?2 mognostopalrom®RMzSE
pr8vnick® osobh znemognrfrv@,lzi(ﬁy diopaslv ®n
t ej MmPBna | maosos ogbry2egs melimaj 2 pr8vn? subj ek
na spoleln2ky.
ge uveden® ustanoven2 ®WomR“doosmys|l u WOPON jnas
vikl adu je obvinhDnim pr8vnick8 osomatedyj ej 2 ¢
vnhD uvedeno, ¢ge tato pr8&va mémaj 2 cola byulmjodak
mu vIikladu. VDc komplikuje tak® ustanoven2 A
2¢ch pr8va obvinhDn®ho,kai, maogzmyc mdrhde an acp dtdr
osoby mohou vyug2t pr8va nevypovz2dat. PSiton
dskopr8vn?2 chajeaeldnet |l aveztahuge®sB ko samo
prinicikp@ dsabyr §vn
n2vsm peakgeck®ho hlediska zasluhuje pSedno
co nej ugg:? okruh 0 s 0 b mongjanj 0?sct22¢c h o dperp§Sv2at
girok®ho okmombuovosssonns bkl cphz@bedle m
ablk@mpm §mp2op &gn2k samot n®ho smyslu tr
y, kter® mohou jednat Zza O0sobu pr8vn
nNn2 je velmi dyp sfemsukpg®On] mkpr §

a jedngnz p i ckTch osojjichmohou

ch struktur@asht 2 co s o/t oa (p sDPryo § ts De
mew bdr, § wri8ovkn® ck® osobN samotn® tak®
ti cog heégey vipt aDf popimdE®vasoby. Gi
atut8§rn2 org8ny pr §vmiTezkil ccthchoossomohb,!
®. Nav2c poahkaviem2f gxiNDdklamsodb 8§ mi
ako je nap§. mognost odm2tnout od

30

w o5 W

—
@

zde esafl
rgvnic
a Wen/ ¢
Y%j ma na po
vztagen?
nestejni

osobnz p
trestn2h

N—Q< 0O g ¢n ®
w
S w

u.

tNj g2 se miviskDn@hoNj ¢rvAaomeden?f pb
§kon o TOPO v wust. A 34 odst. 3, 4,
na osoba, pSilemdg to nemTge bit 0S¢

ge evNddmn?2lveatt, Sejbea tsot o negativnz vyme
OS¥ , pokudrojzs(Poouruj esie cAh8 jzngyj nyr &vni ck®
kdyg to taktd'Dal 236sobyt. by& by

a 1

u

.~ W0nNno O

e th®n
pr8§vnickou osobu podle A 2 OS¥ ,
v trestn2m S2zen2, i kdyg obecn

k linit v konkretn2mkouessabm SPmen%kop:
PSi S Tslechu nemaj2? tedy konkretnhD postavend?
edi | n2 povinnost 2. Lze konstatovat, ge pouze visl
plnz soul asnijejddapk fedkamnzch prost SedkT, pSi je
osoba vyug2t vgechna pr8va obvinRDn®ho, jednak | e
vgechna pr8va obvinDn®ho vgeobecnh). Pokud s e Z |
oavt2 dj ako svRNdkov@®,ospawS.n2v ypsotgkwjz2ent ch, nemohot
A 34/1,3 TOPO, pokud se to zjist2 dodatel nht
ovat podle ust. A 34 o0dstt®t o#4,sS0lUBOPO. j RozBKkw
dst. 4, pofiteren2gnéimfge #whkongsuvb®JekvBcE. | P

]
o
3
o
>
< O~

c D

8 Drope,K.: Strafprozessuelle Probleme bei der Einfuhrung einer Verbandstrafe, Duncker und

Humblot 2002, str. ’152,141
° Viz opus cit. v p Sedch8zejcéecsh 1990z n8m
Y“viz op. pwoedenl] .ve , str. 628
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se t2m rozum?2 pS2pady, kdy se vede spoleln® S2ze
osobDn. ] ] ]
SamozSej mhD owlgew®m ¥zSki®M vy mepzreanx?i nSaasdtaa npeo cvhy b |

povahy, naps§. z8kazy vislechT podle A 99 trestn
sutajovanimi informacemi, kde bude tSeba Segit t
patthl nebude pSich§zet v Yawahu ve vztahu Kk o0sob§gn
upl at Govat A 100/2 T¥F), d8l e zajigthDn? dTvRrno
pr8vnick® osoby | jinT mi j ej 2 mi pragoatvnpg kiy, vet
vyug2vsgn2z pr8v obvinhDn®ho apod.

Sporn® mTge bilt dozn§nespng§wmniSék@®ndsobgj m@®na Kk
pr8vnickou osobu doznat a zgpadomlBN mapugdorxnr§nédd Y
doznanTch skut el nogset 2d. o zno§mn22 vj8ank os et m&2opa@d S dkwnd n
z8stupce pr8vmaocsctk® eors20 bygbwi nNDn®ho, i kdyg zde mTg
ze strany z8stupce, resp. opatrovn2ka, zejm®na po
osoby UrlitTm zpTsobem by dgakg§md) okthé r @ msé hiphigwhw
osoby osobami, kter® jsoumianort§vwrslmy cha vizit agédhat
pSedstavenstva nebo jednatel e),z 8s tkutpecre® pboyd Itee dy 3

Samotn® takov® dozng&n2 by mohtgmaktnap3namolhe
okolnost2, nemDlo by vgak by vgak negovathpdtm&mmu
soulasn®ho stavu podl el 4 3lrdebs twe hsop of§ednu?) . A 3

b) Za zaj2mavopu povagulenplaottF§(Z\k§Jn23noup/ne3$qmp:c2e

pr&vnickim osolh®m|Asjtm®na&twers§ se tITks§ toho, kter
vtrestn2m S2zen?. Obr§cen2,meneea$p?mpepunen®vprd§k1
ohlednn nNRkterTch skutel nost?2 | i prvkT trestn®hc
di skutov8em2amh, vkter® jig trestn2 odpovhRDdnost pr &
“Wwahy mTge blt zodeesakpced@rbalpo®ni ck®Pnbslobpgr §er
odvhRtv2chobhamS8Sk®m nebo obchodn2m pr&§vu ve formh
dTvodT, kter® t2¢g2 wur|it® osoby a tak® osoby pr §
tres€8wW® pezn8 pojem dTkazn2ho bSemene, pSilemg o

S
pochybnosti'.
Toto bSem o, pokw#«taby, pBych§rtel osnogno vymezi't
S i g§vnicklim osob&m Posunl dTk a et
vnick® osolpy.§vhtek ®u jjesiaBosusjea
2

kontroln2 a S2dic?2 kompete

n- S

pr
t I rs§

evg2m o zane b§n

st. 2 p2sm. b) z 8k otnvao S T @QFK@®,s i k tAgpro& ad B igian
n®ho | edn§nfy zpircakclocvhn 2 ksfo b . Takov® jedngn?z, ro
2tat pr8vnick® osobhD formou j eho presumpce,
al ostn? char aktt2em vae nemt2gi n®dypS2pad] trestn®
oumsg, netbloeéSd i rsekra2 nzapl nNn?2 znakT trestn®ho |
gi th§ ejdéska pSilitatel nost.i trestn®ho | inu tre
praxibyt o pak znamenalo, ¢ge by pr8vnick8 osoba muse
2¢2 | jin® povinnosti ve smyslu A 8 odst. 2 p
dnilo dokazov§n? trestn® | mnobstpmdpercthy nbiy kine
y tires®nam S$2zen? dokazovat dl ouhodobiDj gz p
neproveditel n®, neboS pokSebn@PrEwmhDotMaoe ps &
nz dTkazn2ho bSenteoset abtye| nddj insott® v@mT siddbinlao t o
ce orgénest nhme@Muzen2 poskytnuty.
presumovanich skutelnostiakh® m§l
un®st dTkazn2? bSemehoditedgn zdav
mg§ bit j2 tvrzenl S$8dniT viko k o
bnost2.. VIiznamnl by byl i charakt
neboS zamhNBehto dp ad&lo@?6m e P ansao W@ nk o
tivnhD ovlivRovat mognost zjigthDn?

o
i
d
z
I

KOS ST @Q@ 0T T

:c'm-*w~<u—|mmmx

-TQ—oc wm

d
n
g
s
r
f

o
o x

hu
b a
bo
hy
n,
ga

T QO TT©O
c—— 0 -
ax<ow

" Ktonmuto pojmuv| esk®m trestn2m pr§vu viz nap$S. G&mal,
vdemokratick®m syst ®mu, MS LR 1992, str. 314 a 8
“Ggmal , P., Dvdai ,IT,.J,.P@%i, F. ,¥F2ha,J Trestn2 odpovD
Praha:C.H.Beck, 2012, str. 213

E
S
d
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olek8vat, ge o vgech napsS “stn2ch pokynech bude
instrukce budS8ds@Npodghmy.

Je tSeba konstatovat, ge soul asn8§ pr8vn2 Vipr
koment 8S poug?2vs na v2ce m2 stech opdopoevdd¥WyAait h Dn 2
soul asn®ho pr&§vn2zho stavu | etrestdy Srwtem®, zekbow mar g/ §
nejen podm2nku pSil2tatelnosti, tedy pS2]linn® sou
osob uvedenlTch v A 8 odst. 1 p?2sm. a) ag c) prov®
pS2slugn® jedn®n2b.judoemp oxdhjyrou usnadnhn? dokazov§gn
pr8&vnick® osobhRD mohla blt i tPDmto ot&8zk&m vhDnov§gn.

c) Vtirestn2zm S2zen? proti pr8&vnickIim o%obhBwm | e
Y% el nost a hospod8rnost Tckesbobsdbho s62 zsenm2dnoU mig&v
pol 8tku |i n8slednhD funguj?2 jako tzv. mrtv8 schr§
obsazeny sv® org8ny a pSesto i nad§&p $£2 splruggvnn@ eevxii

vihledemi natyto pS2pady se jev?2 jakbakidwe®m®pSvmadly .

en2 proti pr8vnick® osobhD vTbec zah8jit a prov

onnou evidencpr ovaebdye npSipkrrSovMn2lc hk kr ok T uvdee n®v @k

ledn§8 | ikvidace na z8kladhD rozhodnut?2 rejstS2zk

igovgn2 pS2sn®ho a ¢girok®ho vymezen?2 trestn?2
no pokl 8dat sp2ge za egmesplj&dninclk® jedoly ? c NI
nost. pougdgit?2z prtvoknT sonporrut,u ngiet ybyn arpeShylvo t Seba |

~3ISXASNW®MD
oocCcoww ™M=

N
o))
DO MW ODdONOQUWI D= n X N W

pr8vnick8 osoba existuje jen form8lnn, nems§

edbgn? byl o bgpat rznpe,sobiemem mal 8 Jgkoda, od | i
pr&§vnick8 osoba nem§& dohledatelnl majetekbn&bbn?Pp
budouc2?2m |inTm (zpSesnhDn2m soulasn®ho ustanoven?
mi z2 i ukdt§Sleaita takovim subjektTm tresty. Dal g2 mocq
k d jig byla pro takovl skut ek odsouzena osoba
dostal uj2c? Za ne¥W eln® by d8le byl o moagnm8 poa a
jedin®ho spoleln2ka osobu, “kabu§pByth§sama pougnil
speci §lnzch, jakTimi mTge bTt nap$. dohoda o vinnD ;

d Z8kon vislovnhD neSeg? problematiku pogkozenl
zej m@hpadB®ho al tyemsnhaStni2v neghhor avdy ¢gkody .

Bude-l i prob2hat soubRNgnND trestn? S2zenz proti
rozhodnout ot §zku, vTli komu m8&8 a mTge vliastnhD p
adhezn?m S2zen? niNaanomokemBmst , ge proti obNDma
S2zenz, pokud tomu nebrgn2 dTlegit® dTvody, nebo
fyzick® a pr&8&vnick® osoby posuzuj2 samostatnhD (A

Podle A 420 odstoblanda®hvadrgkimn2ku je gkoda
osobou, kdyg byla zpTsobena pSi jej2 linnosti tnRDm
gkodu takto zpTsobenou podle tohoto z8kona neodpo
do pb[nsoost i pr8vnick® o0soby, zej m®na | innost j ejz
|l innost na z8kladhR jin®ho smluvn2ho vztahu apod.
ty, kterT mi by jednaj2c? fyzick8 osobak skheddwval &y
osoby, kter8 zpTsobila gkodu, nelze povagovat za
nzg byla konaj2c?2 osoba pougita, jde o vybolen?2
odpovhRdnost jednaj2cpadBojbyg,d¥naphhat®ms p8dpoviNdno:
osoby.lSV takov®m pS2padhD nen?2 d8no ani spolupachatel

Z toho patrnh pro %W ely trestn2ho $S2zen2 a pro
ge logickygmTge8bbadadu gkody pouze od jedn® z tDRDch
me z i ni mi soli d8rn2 hmotn§8§ odpovRDdnost. PSitom v
pol 8t ku, nebTvg§ zpravidla jasn®, zda se dokkwge p
osobou a kterT z obvinhDnTch, resp. estli oba, bud
dostatek podkladT, aby se mohl dom8hat n8hrady gk
pokud bude uplatRovat gkodu viféhoneSpolvmn®mu doubh

3 Op. cit. v pozn. 12, str. 210, 211

“Vizktomu Van2| ek, David, trestn2 odpovRdnost pr §
jiednaj202ch,ce,BrhosZ@Or?,lsta:Blﬁ,Sllpr§
®Vizop. cit. v pozn. |. 2, str. 441
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naps. jig proml | en. Doporul uj eme prot o, aby pog
alternativn? n8vrh na n8hradu gkody v obou S2ze
obvinNDnTm, jak fyzibR®, PhatnS8pp8§wntk®Bpoawva to p.:
A 44 odst. 3 TF nelze podat n8§vrHina mS8hr&du jdglkod
oblanskoprg&§vnzm nebo v jin®m pS$2slugn®m S2zenz,.
rozhodnuestm?2m S$2zen2 vTIi jin® osobn, navz2c tak
nTbrg pouze odk§zat pogkozen®ho na toto pS2slugn®

e) VislovnD nem&Bvs&egesni vha vige uveden® ani

zejm®na podm2nNDn®ho2?bkassa?@B8h2tmeqmnarovngn? jakog!
S2zenz .,

ObnN vige uveden® alternativy patrnh |l ze vTI|i p
komplikuj2c2m prvkem vgak i zde mTge bTt pochybno
povinen nahradit gkodu pogkozen®mu, a od koho by
resp s kTm uzavs$2t pS2slugnou dohodu. Mohlo by s
vyugila mognosti odklonu, pSiloekmgal $vzmd m2 aprtoattio dc
nemohla odklonu vyug2t v pozdRhRjg2m stadiu S2zenz,
o ng§hradhD gkody bylo jig rozhodnuto v jin®m S2zen
jako neopr&vniDnd wvéestsmy3|ldTFrA degthD z8&vagnnhjgz p§:
pokraluj2c2zm $S2zen2 vTli druh®mu obvinDn®mu zji st
ge gkodu by mnDl vliastnhD nahradit druhl obvinnnT.

mmoS&§dnich opravnich prostSedkT, vhodnBjgz v z8§jm
Yapr ava.

6 ZCVER

Lze konstatovat, ge z8kon o trestn2 odpovRhDdnos
se spolelensky nebezpel nou |nionsntois ta& .maVz&nhue drearz ska hjt
v rozhoduj2c2 vRDtginND institutT odkazuje na Ypr a\
pro jejich aplikaci pro oblast odpovDdnosti pr8vn
a reali zachepd&dhyBn Dsepr om2t nou i do konkretn2ch

odkazovgn? v girok®m rozsahu na obdobn® wugit?2 mr
anal ogickT i pSimnSeni viklad nepSisp2v§ podle
aplikaci trestnhDpr8vn2ch ustanoven?2, naopak mTge
org8nT aplikace trestn2ho pr8va ve smDru vyhled§
osob, stejnhD jako neposkytuje voditkajkdméhtvaeiyv
Ke zI|l epgen?2 situace v tomto smDru by nepochybni g
pr8vn2 Yiprava

PSedkl §danT pS2sphDvek nemTge d&§t samozSejmn v
pol ogen® ot §zky, NQ%ehrmo? obbye csnp? e malm naznal it smd
mohly ub2rat dal §ddodaalaydn2 Vakklpedemakovanosti pr ol
ngzor T wunandéns§riodm2 m mNS2tku ot8§zky sp2ge klade ne
spol pva&wvlpout §n?2 pozornboeoii eddopnaké, zji mdgalbg2 mc
anal l z

o @
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HODNOTENI E L ERJRIBKY PRACOVNOU SKUPINOU
OECD O PPLATKWLCRMEDZ NCRODNAKCH
OBCHODNARCH TRANSHAKCI

LuciaKur i | ovsk§

UniverzitaKomens k®ho vPiBvatclkgavakul t a

Abstract: The contribution deals with the OECD group final evaluation paper of the Act about the
criminal responsibility of legal persons valid since January 2012. Deals with the aspects of relevant
act functioning in the legal practice.

Abstrakt: L1 8 nok reaguje na spr8vu o Leskej republ i ke
OECD pre Yapl at k8r stvo, ktor § hodnot 2 implement§
podpl 8caniu zahranilnTch verejnich |inite®oh a
s¥visiacich n8strojov v Leske]j republike a vyds8va
v legislat2vnom a ingtitucion8lnom r 8mci L elseksekje j

republi ke od druhej f8zy hodreagtiediagd 2aaynaj m® na up|
Key words: corruption, evaluation, Czech republic, OECD

K()l/alovg@ S%5pbwugk8rstvo, korupci a, zahraniln® podp
verejnlch |initeOov, pr8vnick8 osoba, sankcie, VvVy/

[EnY

bVvOD

DRa 14.cam&013 schvs§lila pracovnsg Skupina OECD
hodnTch transakci 8§ch ("pracovn8§ skupina" ) Hodn
vzg§jomn®ho hodnotenia zmluvnich str&mil®bhov

liniteOov v medzingrodnich obchodnTch
i a Leskej republ i ky pracovnou skupinou
transakci 8ch prebiehal a odagl¥mmra® 2ddt2a z
ykon8vanie Dohovoru a vykonS8vania pr
obitnTm dfrazom na st2hanie trestnl
A 332 treskR0®Ro hnSkhonaachp kbdbBeCE
e keN hodnotitelia z I|Islandu a z
ny mal i mognosS stretn¥%S sa s p
& mahbapi| n®mu %pl atk8§rstvu a z§8si
spr8ve sa n8sledne diskutovadRonlm Pp1l.e

marca 2013 v Par2gi . Lesks§ republika bol a
i inisterstva spravodlivosti, Najvyggi

' SO o Irr—< NO<< ™O0

o
Q
o
o
-
S

N
.y
3
N
<

republiky pri OECD.

Z hodnotenia bolo vo vzSahu k Leskej republ i ke
identifikovanTch 9 potoebnlicaisstline Lpersokb§ ermapu kelkilkceh pr
pracovnej skupine p2somn¥% spr88vu o i mplementS8ci.i
potrebn® poznamenas, ge Vv porovnan? s predch8dza
vieskej repkubltiilce& §t. ak

Hodnotiaca spr8va v2ta zavedenie komplexn®ho
Leskej republi ke a dwfa, ge prispeje k efektzvnej
zahranilnim podpl §canz2m. nal eojn 8d mmzi tg?twrnuek t Wir2yma Kkjt a
vygetrovanie a st2hanie zahrani|l n®ho podpl 8cani a
agt 8tni z8§stupcovia sa zdaj Y% byS dobr e pavinakorajav e n ?

odhodl an o se3 ulbelsikkeyj ¥!| i nondel ezrap|§svSioS\/avS noosy z tejto t|
dtkazom prudkl nSodkeérparnilscitenVEhomey peki2pmadst idowms§
korupcie.

- 993 -



Z b ommend?zki nz&8 r 0 d n e konferendieBrétisljavsk® pr8vnick® f - -ru

Za nedostatok pracovng§ skupina oznalmi I(agt&bsen
spr§8§vou, vr8tane presadzovania proka)pavedtimiomn$ v
sf® yprobl emati ke zahrani| n®ho podpl 8cani a, vr 8§t
zaliatku roku 2012 za swohreankiov@mp®dog®o ¢Pa §x&omra vl
Sb.o trestnopr8§vnej zodpovednosti pr8&8vnicklch osth

2 | MPLEMENT OCY KAOMCV ANI EVOBOA@D P ORD L A RGKUZ2009
VLESKEJ REPUBLI KE

21 TRESTNhAh LI N PNODAP LZCAOARANI L NERIGNHh CVHER. | NI TES OV
Od doby hodnot eni a v r 8§mci druhej f8zy Lesk8 republ
ej len TZ) a novl trestnl z8kon(TZ) nadobudol
to Yapravy boli vykonan® po komazul§tr®wieiR =@ |
T mi vIi §8dnymi ingtitYciami. Akt 2vne podp
teOn® podOa A332 nov®ho TZ a umogRuje ul o
ich rokov a peRa@gn@®padhueseumaMefgka. ullTogs
ponech8va niekoOko aspektov predchg8dzaj
® |initeOa (starlT Tz, z8&8kon | .140/1961Sb.
predch®danaij %ai ah Leske]j republ i ky. Nov T tr
®ho korupl n®ho konani a, zatiaO | o predch§g§d:z
bstaran2 vec? vo verejnom z8uj me"
defin2cii zahrani | n®h% deeejus®amnovemiageOd
ciu "zahrani|ln®ho verejn®ho |initeOa, a to
prokur8tor a, prezidenta Leskej republ i ky,
aj Yace f ugn8kncei ev evr eij mem amo c i a Nal gie funkcie
eg ustanovuje, ge "YWradn8 osoba cudzieho gt
dn% osobu podOa TZ, ak tak ustanovulugnamedzi
paragrafy TZ.V porovnan? s pr8vnou Yipravou
zahrnul A 334 girgiu defin2ciu "%radnej 0 ¢
cania a obchodovanie stvp)yvaoHm gtreeamryima mza
vanim v A 127, zahRRa pojem "%radn§ osoba"
darnom rgé&ne, sdnom org8ne, alebo vo ver
m s a nov§ deflswtzrcaraconzs;amdjr]lekm\a zvamet orT ch
(t.j. podni ko pod kontrolou ¢gts8tu), ako
%W asng§ defin2cia tleg vislovne zahRRa zamestnanc
republika uviedla, §je t 8t o defin2cia zahrani| n®ho verejn®ho
i mpl ement 8ci Dohovoru OECD proti podpl 8caniu a D
finanlnlch j mov Eur . -pskych spolo|l enstiev.
Nov§ def ci a " Yarvaydwnoelj § voas ocdbwe' ovb alv y3,34kt or ® e xi
hodnot i a. Po prva®, defin2cia pogaduj e, ab
n e " Yaradnej osoby. Po druh®, def i n-
pri obstar8van?2 vec? vo verejnom z8uj me"
a ge bude sledovaS$S, |i trestnl |in zahran|
liny vo vzSahu k vikonu fughkciae postave®@ha
a, |i ug v r8mci alebo mimo udelenej pr8vol
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vnicklch ostb

012 nadobudol % innosS z8kon ¢
im (Z&8kondza #Hn8sOLlzShpovedhknoss
linov, vri 8t ane zahranil n®ho podp
y predpis o zodpovednost:i spol ol ni
nej zodpovednosti spololnost2z je
u
o

22 ZodpovednosS pr §
DRa 1. janu8ra 2
akonania p
za rad tre
tento novl
Leskej kye
prot.i podp a z8roveR s Praktickou pr2rulk
proti korup
hodnoti ace
pa

dpor*l an? z roku 2009] ahesekg8 dep
ohOadom zavedenia¥%|lzodmpowvteid noas tli al
nZ

® pr?2 proti pr&8vnickim osob8&8m dosta

o
<

tit Yat zodpovednosti p rp&rvanxiic.k T B & d noostlibt el p laa t oRdup
pine, aby sa Nal ej zamerala na prax v nasleduj:

wn —oT

rv
ng
k u
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Aupl atnenie z8kona voli vgetkIm pr&8&vnickIim oso
kontrolovanTch gt &tom,
AzodpovednosS pr8&vnriyktameotsitancmar Inia n
vikladu |linov, ktorTch sa zamestnanec d
opr8vnene pogadovanlch "opatren?2, pri k t
obvinenou pr 8vni czkaohur aonsiol bno®h,o apko dspal §cani a
AzodpovednosS pr&vnicklich ostb za |iny sp
Ali bude znovu zavedenT ingtit®%t % innej O
pr8&vnicklich osthb.
hal ej, ohOadom dopagVakn
%l el om stanovenia, |i p i
Pracovn8 skupina, aby L
tom,akozhodn ot i S %l i nnosS im

i gg2ch
opusti|

orTch
opu
n
s

oaﬁcno

s
@
1

wn

h
t

0OY®YT o ~0O

X

2" ktor® bude
ba je zodpoved

l'ika poskytla gt
h programov.

n
w

Sankcie

Vo veci sankci? wuplatnenich voli fyzickim osol
i odpor %l ani e 1
2 doch podpl 8can

i2 v pr2padoch pooc

pri meran® al aovdnr@d z

republika v s¥% asn

publika v s%W asnosti pln
stovubhopehi®suh v tuzemskTlc
itorovala uplatRovanie
ezpelil a, ge bud¥% %] in
itelia us¥wdili, ¢ge L
ila do z8kona | . 41 11 Shb. Yal i nn®, prin
peRagn® tresty aj dleg iae porpeaptardennuitai ,e . a kvoz hjo
S pomerne n2zke tresty fyzickim osob&8m za
| aj Y%, aby pracovns§ skupina Nal ej monitoro
Vv praxi. Byacavnngal sak uopsionbai t ne zamera$S na
ckTm osob8&8m vykongvaj %cim |innosS, "ktor§ m
n8§rodn® hospod8rstvo", aby zabezpelil a, ge
mer and®z wmj ader.a A na zS8ver, vzhOadom k tomu, ge |
iadku o dohode o vine a treste s¥% platn® | en v
pina Nal ej monitorovala i ch upladeRopbainen@ppa(
ced%ry s% Y inn®, primeran® a odradzuj Y%ce, a (§:¢

a
a
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d§ sa tak, ge |l esk8&8 pr8§vna Wiprava z
hs Vibreegsnteovs prepadnut2m vinosov zo zah
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25 Vygetrowariheana e trestn®ho | inu podpl 8cania z
Hodnotitelia v2taj% inform8ciu Leskej republ
pol2ciu zahRRa aj vgeobecn® gkolenaepookobriuedky .
di sponuje DOKFK s% vyhovuj Y%ce pre ¥l ely vygetrova
nab8daj % esk® policajn® a bezpelnostn® org8ny,
zahranil ho Yplatk8rstva,a NaéddécdietnkSism rog opoudia
Y%l t ovon? a, dan2?2, prania gpinavich peRaz?2 a s¥kr
Hodn telia uzn8vaj¥%% hodnotu a flexibilitu, k
edg8vno podOa ustam®hen?pokhAallkBia #Aklbhhe
rani| n®ho podpl §cania riegenl prostred
j podstatn® | asti, tam kde to bude pr

|
n®
tv

ti
n

pr2zpad ah

e
d
a
uverejniS je
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Medzi aspekty dohody, ktor® by boli zverejnen®, patr?2 z
obvinenej pr8vnickej alebo fyzickej osoby, inform
Zvlgllo by to zodpovednosS, informovamrostSi kao rdilpv en
z8konnTch opatren2 v Leskej republi ke.

Lesk8& republika by mala pokralova$S v reform§ch
z8kona o prokurat%re sa z8merom vyhodnoti § mogno
zvlI 8gtnycbh pa? paodsd up menovani a prokur8torov, na
nez8vislosS na vikonnej moci . Zabezpelila by sa
posilnila z8ruka, ge na vygetrovanie a st2hanie
vwlyv faktory, ktor® zakazuje | I 8&8nok 5 Dohovoru,
z8uj mom, mognl vplyv na vzSahy s inilm gt&§tom al

pr&vnicklch ost!hb.

26 Pranie ¢gpinavich peRaz?

Sankcie v Leskejreseplblliike pzania ¢gpinavich pe
predi kt2vneho (zdrojov®ho) trestn®ho |inu a na \
predi kt2vny (zdrojovli) trestnT Jlin sp8chanl v Le
pranie gpinavich peRaz? a zatajovanie pr2jmov z

slobody ag do vigky gtyroch rokov. PodOa toho, |
"veOk®ho rozsahu" je pranie rgmstnoaml@thaptaRaaz@lq)boasc
osem rokov.

Lesk§8 republika by mala poskytova$S spravodajs
napr2klad aktualizovan® typol - -gie k praniu gpina
trestnim |inom padple§dani edpoHodmd % aby Lesks§ ro
opatrenia pre Y innejgie odhaOovanie trestnich |
pr2padmi zahrani| n®ho podpl 8cania. Aby zabezpelil
Vsl t ov rb2uddtevar praxi % innlT, primeranl a odradzuj %ci
uplatnenlch v pr2zpadoch skresOovania % tovn2ctva
pr2pado P2somn8 spr8va o plnen® odpor %l an?t adeah
splnen®, pretoge Lesk§ republika zvigila maxi m§I| n)
avgak nezaoberala sa sankciami voli pr8zdnym spol
27 Pogiadavky na Yal tovnzctpodnik o ve& t @mmigr amyd i td o dar ¢

z8konnTch pogikpdavi ek a

Z8kon o %% tovn2ctve ur|luje gtandardy ¥ tovn2ct
zistilo, ¢ge z veOkej | asti vyhovuje pogiadavks§m |
aby m®almnogstvo pr8vnych subjektov viedlo finan]|
skutol nl obraz" finanl| nej situs8ci e subjektu a a
preukg8zateOne, zrozumiteOne, prehOadne 2§ zsnpalnsoovb'o.r
Z8kon o %W tovn2ctve tieg zakazuje %ty veden® mim
f8zy, ukladanie pok%¥%t % tovnim jednotk8&8m za por uf
finan| nlTch %radov.

OhOadom odpor % an2yl1Bol(ia)hadmdouihe¢!l f&zpotegen?

za trestn® |iny skresOovania % tovn2ctva ako aj
predmetom prebiehaj *%ceho vygetrovania zahranil n®h
odpor %l ahble ZA5dr uhej f8zy nebolo doposiaO splnen
Opakuj¥% teda odpor % ania pracovnej skupiny, aby
spr8§vne postihy za skresOovanie %l tovn2ctviachv s}
verejnich |initeOov bude v praxi Y4l i nn®, pri mera
Leskej republ i ke, aby pl ne vyug?2val a Svoju sieS§
posti hoval a dellkty uveden® v rz8kadhev op oRlrptd adBaxne?md@t a
skupina zistila, @¢ge | eskim org8nom chiba dostat
spr8vnych aj trestnTch del i ktov skresOovania %%l to)

Hodnotitelia vgak vyjadrili nespokojnosS S
Acompliancehf, ktor® by sa zameriaval.i na rizi k8 z
naj ma2 vzhOadom na t o, ge urlit® | esk® firmy pC
priemyselnich oblastiach. Je to o tonoeiSac §gen epeos
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republika ned8vno zaviedla ingtit¥%t zodpovednost:i
podpl 8cani a. Odpor Y| aj Y preto, aby Lesk8 republ
vzdel §vac2ch programov al eh® mpapremenciame aa midhh
zahranil n®ho podpl 8cani a, prostredn2ctvom Praktic
compliance podOa pr2lohy I1 protikoruplnich odpor:
28 DaRov® opatrenia pre boj proti korupecii
Lesk§ Irieaubv z8sade zdieOa daRov® inform§cie

vimene daRovich inform8ci?2, ktor® umogRuj % vIimenu
roku 2012 | esk§8 vlisgda predlogila ParlamentRoV&R pr
inform8cie a podklady v Leskej republi ke mohli t
ako je spr8va a vym8hanie dan2 v s%W ade s Nari a
podpzsala 26. okt-bra 2012 Dohovocai ov vdzaSR oowinceh aat
Lesk§8 republika begne nezahRRa voliteOn® ustanove
do svojich bilater8l nych zml %v, hoci toto wustano
zml uvn®ho partnera. Lesk@e rteprutbd i kh§ ok as&naeaNu |
existuj¥% obavy, ge inform8cie poskytnut® Leskou

poskytnut® tretiemu gt8tu na nepovolen® %l ely (naj
Nedostato| n® Ysiilnif@r movzawmlogetni es %4kr omn®ho sekt
Y“pl atkov je znepokojuj¥wce a v Lesklch firm8ch m!

“%pl atkov pre zahranilnlTch verejnlTch |initeOov z d
daRov? Kkionsaokjavne nevyznaj¥% v spltsobe, aklim maj
ako z8konn® poplatky. Hoci hodnotitelia oceRuUuj %,
pr2rul ku v elektronickej podobe, zjavakentohpvedam
nestal 2. Hodnotitelia preto povaguj ¥ odpor %] ani e

odpor %l aj Y, a Lesk8 republika zvygovala informo
s%kromnom sek e. Odpor®lajk# vyggol abp HdaRb§Tcap
odhaOovania pl ieb wplatkov, vyd8vanTch za n8§kl
inform8ci? hod titelia odpor %l aj %, aby Lesk§8 rep
26 Model ov®CPmbuwdwnODBEch do vgetklich bud¥%cich bil:z
svojej vliastnej iniciat2vy, a nie iba na giados (

r
t
0
u
S

29 Medzin8rodn8 spolupr8ca

Lesk® Ystredn® org8ny vyv2jaj¥% aktivituecqyri g k
v obl asti vz§jomnej pr8vnej pomoci . Odpor Y%l a sa
form8lnych ¢giadostiach o vz8jomn¥% pr8vnu pomoc, Kk
tak bolo mogn® presnejgie ro® smal Tkames ztalhahngil a
Hodnotitelia upozorRuj %, @¢ge | esk® org8ny neboli s
jednej zml uvnej strane Dohovoru v s¥visl|losti S VYy
n8rodnej bezpelnedtia. uvdoagva | Y%, ge z2skavanie ¥li
horizont 8l nou ot8zkou, ktor8&8 m8 vplyv na mnoho zi
ohOadom na chibaj %ce gtatistiky v Leske]j republ ik
pr2slugnich zmluvnlich str8n Dohovoru ohOadom efel
vz8§jomn¥% pr8vnu pomoc vo vzSahu k pr2padom zahr a
zhodnoti S tento bod.

PokiaO ide o poskytovaniehOa&mmapgi §wpnyBumeq @io
proti pr8&vnickim osobg§m, |l 1 8nok 9 Dohovoru stanc
najvyggom modgnom rozsahu podOa | ej pr8vneho poria
okamgit¥ a Yl inn%¥% nplruSwnneuj psotnmmoacn ei nperje zt restn® kona
Dohovorom vedenej stranou proti pr8vnickej osobe.
osobe iba civiln® alebo spr8vne konanie vo veci

republikavt akT cht o konaniach poskytn%¥%S pr&vnu pomoc Vv
republi ke odpor %l aj %, aby prijala primeran® krok)

pr8vnej pomoci , vr8tane prehliadok przzjam(B\Iemiare
linnosti, bude mtcS poskytn%S u civilnich a spr
zahrani| n®ho podpl 8cani a cudzi emu gt 8§t u, ktor ®
zodpovednosS pr8&vnicklch osth.
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2.10 Povedomie verejnostiaoznamovani e zahranil n®ho podpl 8§cani a

Povedomie o rizik8ch zahraniln®ho podpl 8cani a
pomerne n2zke. Aj keN Lesk8 republika podnikla n
sektore, mnoh® z nich bodaze nesakn®hroa ngo dnpal 8§ @tnii ear aanlie
celku. Zd§8 sa, ge t8to snaha bola prim8rne zamera
nedostatok informovanost:i medzi | es kT mi podni kat
vedomost?2, ako paasttdwit®. ri zi k§m

Lesk8 republika tieg podnikla kroky ved¥ce k
Mi ni sterstvo zahranilnlch vec? rozosl alo inforr
podpl §cania vgetkim veOvyslanecgk@mi acagnaml ft emy
ved%¥cich mi si 2, veOvyslanectv§gch a konzul 8§t ov
Ur]lit® Ysilie bolo vyvinut® aj na zvligenie inforri
zameran® na korupciu vo vgeok@dénmm 2zmyzselms,k ®a lpeokdp
rokoch 2011-2012 prijala | esk8 vlI&gda Protikorup|ln¥% str
prevenci.i korupcie vo verejnom sektore. V. janus§r
strat®giu pre o0-B0ddo:bi"eOd okorvu Rdile3 k i ntegrite". Ope
ako integrita vo verejnom sektore, vygetrovanie a
opatren? v s¥%kromnom sektore.

Egte v r8mci druhej f8zy Pracmpwhl8i ksék,upd mya WP
dodatolniTch opatren? na posilnenie ochrany oznam
oznamovaniu podozrivich pr2padov zahrani| n®ho pold
odvety.

Neexistuje

gi adnar 8 rb8v nrai e/gpirlaav ao,c hkrtaonu o0z namovVv e
poskytuj % | en o
n
I

i
bmedzen% ochranu za oznamovanie L
ochranu pred espravodlivim prepustenzm, ale ner
zamestnancomahlkgtsaraz priestupok. PodOa | esk®ho :
zamestng8vateO okamgite prepusti S zamestnanca vgeo
z pr8vnych predpisov". To by
zamestnanca za oO0zn8meni e, uroben® na pol 2cii, pretoge
achovania ml]lanlivosti. Chibaj¥%ca ochrana oznamo
t omu, ge neozng&menie vierohodn®ho pobeddmiestal
esk® ¢gt8tne org8ny v s¥W asnosti s k¥%amaj Y,
k8 republika zriadila pracovn¥% skupinu g
a
a

sa zrejme dalo chsg

regul al n®h®odopaddmal haaockgahal
ng vl 8&8de, navrhovala n8vrh gty
s“sudneho poriadku, z8kona o0 vc
yorabieppblriahu grostredn2ctvom ant
nou pr8vnou Yapravou ochrany oznamovate
a zamestngvateOa, ktorf sa dopustil o]
Tkal oznamovania.

o ®

z
k
I

2
s
k
z
s
n
p
z

211 Verejng8 pod
Pokr ok ast vVej pr8§vnej Yapr ave 0 verejno
i ad "pr e z2skani e ver ej
I i kdeej or erpaudH d kryutzieef ekt 2 p
oj ovej spol u prostredn2ctvom z8kona | .5
u tneni e prevenci podpl 8cania ako s¥W asti pol a
Yas i i ®, Mkhiosterstvo zahrlaensikl8n T c bz woejco?v § L Raga nt Yr a
zvygovani e povedomia obchodnich spol ol nost? a 1)
semin8rov v rozmedz? jedn®ho alebo pol roka a
podpl§ cani u zahrani|nfl verejnlch linitelbov do v ¢

n
fikaln
§canie.

wn —O

k
p
r

D

vI
odp
ozv
pl a
I

h
ce e o vyl %l enie firiem ods?¥den
anie, exp ® Wvery), chl bav gseytsktilenmain & dk
uS do cen nej datab8zy ods¥%denTch. Pr
e systematick®ho postupu, ktorT by poskyt
“%Wden® za kor upcn®&@ho nraggi2stlraa vfyolrlmoamlnc§h osdy
Yar adom pri uzatvsgran? verejnlch z8kazie
ov, ktor® boli ods%den® za podpl 8canie zah

PokiaO i
o)
t

A< o0 ®» T~T
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3 ODPORDLANTAMWB PRE A AL GVARIESRAEOVNOU SKUPINOU

31 Odpor % ania pracovnej skupiny
Odpor % ania na zabezpelenie efekt2vnosti vyget
podpl 8§cani a.

As ohOadom na trestnl |in podpl &cania zahrani/|
odpor Yblya, Leas k8 republika =zabezpelila, ge Vv pr2pa
“mlinnej O%t ost i, nebude tento aplikovateOnT na
skupina bude informovan§ o Nalgom vivoji vo veci.

A ohOadom na vygeita ozvahiranial n®thohamodpl §cani a

odpor ¥4 a, aby Lesk8 republika:

Aneustala v rozv2jan?2 proakt2vneho pr2stupu sm
zahrani |l n®ho podpl 8cania, rovnako ako v preip&de al

Aprijala kroky, ktor® poved¥ k posilneniu akti
zvl 8§98 potom za W asti zainteresovanlch str&n v
gpinavich peRaz?2 (legaliz§gci.i vil mwsowtyyu,poawdiatni a
s¥%kromn®mu podni kani u,

Aposkytla gkolenie pr e prokur8torov tak, aby
hodnotenie existuj %cich Acompliancefi programov pr
na opatrenia Mmagoo®spoawddcdihi vo pogadovaS", tak a
zodpovednosti pr8vnicklch osth,

Anadviazala na Wwspechy pri zvygovan? mnogstva
vyugila z2skan® sk¥%Wsenosti v pr2patdochhudea hvhandd &.®|

As odkazom na YW ahy podliehaj Y%ce redgimu |1l &nku
aby Lesk§ republ i ka prijala opatreni a, ktor ® p
prokur8torov tak, aby wWvahy zak§8xay® pwol bhs8nmloehbd
veciach vo vygetrovan? a st2zhan? umognen® v pr?2
pr2padov, keN boli v gpecificklch pr2padoch vydan

As odkazom na vzg&jomn® poskytovani e ng koupcege j po
Pracovn8 skupina odpor %l a, aby Lesk8 republika vi
odosl aniTch ¢giadost2? o vz§&jomn% pr&8§vnu pomoc, vr §
ktorTch sa giados$S doo udéikial ds e bpdtar eoldrocsrh ama§ , v yab a v

As odkazom na tresty ulogen® v pr2padoch nadn:é¢
odpor ¥l a, aby Lesk8 republika:

Aso zreteOom na dohody o vine a treste, zver ej
p r 2gsnlTumi vn¥%trogt 8t ny mi pravidl ami, |l o najviac in

vhodn® uzavrieS dohodu, fyzick® a pr8vnick® osoby
dohody,
Apokralovala v zbere gtatist2akdyo ppdes€8oahi a,l

pr2padov wuzatvorenlch doh'd o vine a treste, t a
ukl adan® tresty za zahranil n® @pdrdpd Bcjahde. s¥a Yl i n
Odpor %l ania zaisSuj%ce % inn® pniedoc®Bdzpoidp | 8
As odkazom na pranie peRaz2, Pracovn§ skupina ¢
Aposkytla lepgie odborn® vedenie povinnim enti
o pran2? peRaz?, kedy je zahranilnm@®, padplo$Skartinat 2 a
ohOadom politicky viznamnich osthb,
Aprijala zodpovedaj %ce opatrenia k efekt2vnej ¢
gpinavich peRaz? (legaliz8§cia pr2jmov z trestnej |
As odkazom na pogi adavky kl aden® na Wl tovn2ctyv
prg&vnicklch osthb, Pracovn8 skupina odpor %l a, aby |
kabezpelila, ge trestn® a spr8vne sankcie za

pr2padmi zahranid n®hd%po:iphB®anipri meran® a odr a
pr8zdne spololnosti,

blne vyugila siete gpecialistov na finan|ln® ¢
linov skresOovania %% tovn2ctva v s¥%vislosti s pr2|
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Zvigil a poovterdeosntireom | ine zahranil n®ho podpl §ca
profesi? a auditu, vr 8tane poskytnutia gkol en? o]
rokovam2padoch zahranil n®ho podpl 88cani a, a objas
|l eski aud2tor mi najm2 vo vzSahu k org8&nom |[innTm

rijala naliehav® opatrenia na podporu i nter
Acomplianced progr amov al ebo inTch opatren? na
podpl §8cani avahyGeod Practicel @uidadace on Internalcontrol, Ethics and Compliance.

As odkazom na opatrenia Vv daRovej obl asti, P
republika:

Azvigila snahu o zvigenie povedomia o zahranil:

medzidaRovou spr&vou a s¥%kromnim sektorom,
Aposkytla dodatoln® ¢gkolenie %radn2kom daRove
odhaOGovanie Yplatkov vykazovanich v daRovich priz
As odkazom na zvygovani e mav edpmiradsl aRPr adov n g ss

Aprljala naliehav® opatrenia za %W elom zvigeni
verejnim |initebOom (%radnim osob8m) zameran® na
Y%l ohu pri komuni k&8ci i psoodns Ykartoendmiim , s ezkvtl o8rgoSm v( pr 2
pre komunik8ciu s podnikateOmi vo vhodnom postav
vec?2, Ministerstvo priemyslu a obchodu a | esk® Vr

Aprijala,invoss¥ s podni kat e Os kT mi asoci 8§ciam
bezprostrednejgie opatreni a za Y%l elom zvigenia
podpl §cania medzi | eskimi podnikateOmi ptsobiacir
stredn®, podni k

As odkazom na ohlasovanie zahrani|n®ho podpl §c
Lesk8 republika bez odkladu pokrolila so z8merom
ochrane pred diskriminalnim a k§rnym ko¥ilama nmn &hr oo
sektor a, ktor?2 v a dD@kIe@de vigriemea anTch dtvodov
zahrani |l n®ho podpl §cania zodpovednim org8§nom,

As odkazom na poskytovanle verejnej podpory,
republika zvg8§gmhai ph®hatper2styspu umogRuj Yceho ver
pr2stup k inform8ci 8m tl kaj %cich s a spol ol nost?2
podpl §cani e, napr2klad cez zriadeni e ng§rodn®ho

verejnom obstar § v.a n 2

3.2 Obl asti, ktor® bude pracovn8 skupina naNal ej S

Pracovn8 skupina bude naNal ej sledovaS nasl edu
vyv2jaS judikat¥%ra a prax

Aupl at Rovanie ustanoven?2, ktor® pom@duwijskgstta aby
s"funkciou" Yradnej osoby, a v s¥vislosti s "obste

Alpl at Rovanie Alesk®hofi trestn®ho |inu zahrani|
podpl 8caj ¥ cez prostredn?2kov bollimndpbivedn?2 za p:

i sa |lesk® orgg8ny nespoliehaj % na trestnl |
s a Sagkostlam pri dokazovan? trestn®ho | inu pod
vym8hanie pri trestnom |ine zahranil n®ho podpl§ca|

Ai ng§vmndvwmazavedenie % innej OWtosti zaistz2, ¢
pr2pady zahranil n®ho podpl 8cani a,

Alpl at Rovanie zodpovednosti pr&§vnicklich ostbhb, .
pr&vnicklch ostb, vr §t ane gagttroonl owlaas tcrhe nd mth2 ta
zamestnancov "opri plnen2 pracovnich % oh", gt and e
mu s 2 byS preuk8zan®, ge nebol a vykonans§ obvine
pr&vnicklch ostb za Ilmny psrr§§/mha:rk®mspr0|sa)zbraennl vpl
zodpovednosS pr&vnicklch os'b v pr2pade, ¢ge t§&§to |

Aukl adania trestov v praxi a uplatRovan2 zabez

bud¥ci ch pr2zpadoch zahr anezpne®heoni mod,pge§ctainé o ao pza
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upl at Rovan®, primeran® a maj % odstraguj %ci Yal i noKk
linnosS maj “%cu strategickl alebo Sagko nahraditeO]
Avyugitie dohtd dpadoehazaheaniel n®po podpl §cani
Al i Lesk8 republika je schopn8 plne poskytn¥
zahrani | n®ho podpl 8cani a; a trestn®ho |inu prania
linnosti), kedy zahrramjidwi®n ptordepd t§rclam ilei rjem.z d

4 ZCVER

Pracovng skupina OECD pr e podpl 8cani e zahr
medzing8§rodnTch obchodnich transakci §ch (WGB) | e
republike nie je prijats§ IlrewizbdpdbvadupsSvepyrBoa
P2somnlT n8&vrh nov®ho z&kona ug je pripraventT.
|l egisl atzvy, ktor® sa uskutolnilo na WGB v marci
susedov by mal a ¥ yrSe ppurbel i Kluo vienngspki r uj Yc a . CiebOom S
z8kon, ktorT ustanov?2 takzvan¥% prav¥% trestn¥% zodp
trestn® st2hanie pr8vnickej osoby bez ohOadu na
napr2klad o finan|ln® sankci e, z8kaz uch§dzaS sa ¢
spol ol nosti
T&8to pr8&8ca bola podporovan8 Agent %rou na podporu
| APVV-0620-11.
Pougitsg8 Iliterat Yra:
Hodnot2c2 zpeBPubl Leygk® r8&mci tSet2 f8ze vz§jemn®h
podpl §cen? zahrani| n2zch veSejnich linitel T Y n
(1 25/ 20 0 0d dSsht. urp wswy.gecc org/daf/anti-bribery

Kontaktn® %Ydaj e:

Lucia Kurilovsks8, JUDR., PhD.
lucia.kurilovska@flaw.uniba.sk

Pr8vnick8 fakulta Univerzity Komensk®ho
Gaf§rikova n&m. | .6

811 01 Bratislava

Sl ovensk8 republika
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LIABILITY OF COLLECTIVE ENTITIES IN POLISH CRIMINAL
LAW

Dariusz KuUel ewsKki

University of Biagystok, Faculty

Abstract: In Polish law, the principles of criminal liability of collective entities are contained mainly in
the Act on liability of collective entities for acts prohibited under penalty of the 28 October 2002. The
Act considers legal entities and other organizational entities without legal personality (with the
exception of the State Treasury and local government units) as collective entities capable to bear
criminal responsibility. Collective entities may also be subject to the repayment of financial benefit
derived from the offense to the State Treasury under the provisions of the article 52 of the Penal
Code and the article 416 of the Code of Criminal Procedure (CCP). The offenses against business
transactions and against the circulation of money and securities are of particular importance as far
as the liability of collective entities is concerned.

Key words: collective entities, legal entities, criminal liability

1 INTRODUCTION

The liability of repressive nature of collective entities which is the criminal liability in a broad
sense appeared in the Polish legal system with the entry into force of the Act of 28 October 2002 on
the liability of collective entities for acts prohibited under penalty (Journal of Laws of 2012, item 768,
769 and 1193), hereinafter referred to as the Act. Some elements of this type of liability existed in
Poland much earlier. It should be noted the liability of legal persons under the Act of 13 July 1939 on
the cartel agreements, the auxiliary liability of legal persons in the fiscal criminal law and the
possibility of obligation of legal person to return acquired material benefit to the State Treasury.
Despite the lack of a uniform position in the Polish doctrine as to the nature of the liability of the
collective entities, its repressive character should be accepted.

The collective entity in criminal proceedings can be found in the two roles. In the general
process against an individual who is accused of crime it may attend as so-called quasi-party, that is
to say a non-party with certain powers of the party given to it by the Act. If the criminal proceedings
are finally concluded resulting in the recognition of a crime by a natural person, a special
proceedings codified in the Act may be initiated in which the collective entity acts an analogous role
to the accused in criminal trial.

The collective entity may also be liable under Article 52 of the Penal Code, which provides
that in the event of conviction for an offence which brought material benefits to a natural or legal
person or an organisational unit not possessing the status of a legal person, and committed by a
perpetrator who acted on its behalf or in its interest, the court shall obligate the entity which acquired
the material benefit, to return it in whole or in part to the benefit of the State Treasury; this shall not
affect the material benefit subject to return to another entity. The perpetrators of such crimes are
usually natural persons acting for and in behalf of a natural person, legal person or an organizational
unit without legal personality (for example: employee, partner, agent, business manager, property
manager, member of the board of the company, the company's liquidator, official receiver in
bankruptcy). The form of authorization to act can be anything (for example: employment contract,
order, power of attorney, a legal provision, the judgment of the court). The provision of Article 52
also covers situations where the offender did not act on behalf of or under the authority of one of the
subject, but the entity as a result of his business achieved undue benefit®.

There is divergence as to the nature of accountability on the basis of Article 52 of Penal
Code in the doctrine. It is pointed out that Article 52 is the first step towards some kind of criminal
reaction against an individual, legal person or an organizational unit without legal personality for

! MAREK, A. Kodeks karny. Komentarz, art. 52, t. 4.
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activities of a natural person who acts on behalf of or in support of the entityz. The liability is apart
from the offender, and not "instead of him" because ruling on the return of financial benefit is as a
rule independent of whether and WhICh financial obligations were imposed on the offender, as far as
two different entities are concerned®. Sometimes the entity obliged under Article 52 is called quasi-
accused. It is not certainly the accused, because it does not bear criminal responsibility, but only
civil liability in tort committed by another person4. This measure is of restitution nature, because its
purpose is to deprive these entities of benefits from criminal activity and to return benefits to the
State Treasury or other authorized entities. The aplication of this measure is not dependent on the
circumstances connected with the knowledge and the will of both the perpetrator and obliged entlty
On the other hand, the obligation to return the benefits to the State Treasury is of non- compensatlon
nature since it not only concerns the situation when the State Treasury is the aggrieved party Itis
not also a punitive measure in the strict sense, because it is not dlrected against the perpetrator, but
against another person who achieved undue benefit from this crime’. In addition, the obligation on
the basis of Article 52 of the Penal Code does not fall into the catalogue of punitive measures
referred to in Article 39 of the Penal Code®. Nonetheless, it bears some resemblance to the
forfeiture of items because of the way of ruling of the obligation referred to in Article 52 of the Penal
Code that is to say by a decision of a court in connection with the conviction the offender for an
offense that would benefit the entity indicated in Article 52 of the Penal Code and because of the
relationship which links the offender with an entity which has obtained a financial benefit unduly®.

2 SUBSTANTIVE GROUNDS DETERMINING THE LIABILITY OF COLLECTIVE
ENTITIES

The law on liability of collective entities for acts prohibited under penalty (Article 2) as
collective entities consider the following entities:

- legal persons (such as associations, foundations, political parties, trade unions, public companies),
- organizational units without legal personality, which separate provisions confer legal capacity
upon, except for the State Treasury, local government units and their compounds (such as general
partnerships, limited partnerships, limited joint-stock partnership),

- commercial companies with equity participation of the State Treasury, local government units and
their compounds,

- companies in organization,

- entities in liquidation,

- entrepreneurs other than natural persons,

- foreign organisational entities.

The Act introduces a number of substantive grounds, the fulfillment of which determines the

liability of collective entities. First of all, collective entities are subject to liability if the offense is listed
in the comprehensive list contained in Article 16 of the Act. It is about offenses provided for in
selected articles of the Penal Code and other acts as the offenses:
1) against economic relations provided for in the Penal Code, the Act of 22 May 2003 on insurance
activities, the Act of 29 June 1995 on the bonds, the Act of 29 August 1997 i the Banking Law, the
Act of 30 June 2000 r i the Industrial Property Law, the Act of 15 September 2000 - the Code of
Commercial Companies, the Act of 29 November 2000 on foreign trade in goods, technologies and
services of strategic significance for the security of the state and for keeping international peace and
security, and on amendments to selected laws, the Act of 22 June 2001 pursuing business activities
in the area of manufacturing and trading in explosives, arms, ammunition, and products and
technologies designated for military or police purposes,

BOGDAN, G. and others. Kodeks karny. cznSi -o0g-1In
116 k.k., t. 4. .
% GIEZEK, J. and others. Kodek s karny. CznsSl og-Ilna. Komentarz, t

*GOSTY6SKI, Z. and others. Kodeks postfipowania kar
5GIEZElS, J. and others. Kodeks karny. Cznsl og-Il na
BUCHAGA K., zZoLL, A. Kodeks kamhtyd. CznSl og:-lna.

MAREK A. Kodeks karny. Komentarz, art. 52, t. 4.

®*BOGDAN, G. and others. Kodeks karny. czinSli -o0g-1In
116 k.k., t. 5.

BUCHAGA, K., zZOLL, A. Kodeks karny. CznSi og-lna.
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2) against money and securities trading provided for in the Penal Code, the Act of 29 July 2005 i
the Law of Public Trading in Securities, the Act of 29 August 1997 on mortgage bonds and
mortgage banks, the Act of 29 July 2005 on public offering, conditions governing the introduction
financial instruments to organized trading system and on public companies,

3) of bribery and paid patronage provided for in the Penal Code, the Act of 27 August 2004 on
health care services financed from public funds, the Act of 25 June 2010 on the sport,

4) against data protection provided for in the Penal Code,

5) against reliability of documents provided for in the Penal Code,

6) against property provided for in the Penal Code,

7) against sexual freedom and good morals provided for in the Penal Code,

8) against the environment provided for in the Penal Code, the Act of 25 February 2011 on chemical
substances and mixtures thereof, the Act of 22 June 2001 on genetically modified organisms, the
Act of 14 March 1985 on the State Sanitary Inspection, the Act of 16 April 2004 on the protection of
nature, the Act of 20 April 2004 on substances that deplete the ozone layer, the Act of 16 March
1995 on the prevention of pollution from ships,

9) against humanity, against freedom and public order, against the family and the care provided for
in the Penal Code,

10) consisting in an act of unfair competition referred to in the Act of 16 April 1993 on combating
unfair competition,

11) against intellectual property referred to in the Act of 4 February 1994 on copyright and related
titles,

12) of terrorist character and referred to in Articles 165a and 255a of the Penal Code,

13) referred to in the Act of 29 July 2005 on counteracting drug addiction,

14) referred to in the Act of 6 September 2001 - pharmaceutical law,

15) referred to in Article 58 of the Act of 20 March 2009 on the safety of public events,

16) referred to in the Act of 9 April 2010 on the provision of business information and the exchange
of economic data,

17) referred to in the Act of 15 June 2012 on the effects of entrusting of work to foreigners residing
illegally on the territory Poland,

18) certain fiscal offenses against tax obligations and accounting for grants or subsidies, against
customs duties and rules of foreign trade in goods and services, against foreign exchange turnover,
against the organization of gambling referred to in the Fiscal Penal Code.

So that the collective entity is subject to liability for the prohibited act, an offense listed in
Article 16 must have been committed by a natural person who (Article 3):

1) acts in the name or on behalf of the collective entity under the authority or duty to represent it,
makes decisions in its name, or exercise internal control, or whenever such person abuses the
authority or neglects the duty,

2) is allowed to act as the result of abuse of the authority or neglect of the duty by the person
referred to in point 1 above,

3) acts in the name or on behalf of the collective entity on consent or at the knowledge of the person
referred to in point 1,

4) is an entrepreneur, who directly cooperates with the collective entity in achieving the legally
permissible aim.

The liability of the collective entity arises when these behaviours have brought or could bring
the benefit for the collective entity, even if non-pecuniary.

The collective entity shall be liable if the offense occurred because of (Article 5):

1) at least a lack of due diligence in the selection of a natural person who has committed an offense,
or at least a lack of adequate supervision of a natural person by the authority or the representative
of the collective entity

2 ) the organization of the activity of the collective entity, which did not provide avoidance of the
offense, while it could be provided by the exercise of due diligence required under the
circumstances by the authority or the representative of the collective entity.

Another condition of the liability of the collective entity is confirmation in the final judgment
that a natural person referred to in Article 3 commited the offense. The following final judgements
should be pronounced: conviction, conditional discontinuation of criminal proceedings, permission
for voluntary submission to the criminal liability, unconditional discontinuation of criminal
proceedings because of the circumstances excluding punishing of the offender (Article 4 of the Act).
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The sanctions that the court shall or may rule against a collective entity are set out in Art. 7, 8
and 9 of the Act. These are:
1) a fine of between 1000 to 5 000 000 PLN but not more than 3% of the revenue earned in the
financial year when the offense was committed,;
2) mandatory forfeiture of:
a) the objects coming, even indirectly, from the prohibited act, or the objects used or
designated for use as the tools of perpetrating the prohibited act,
b) the financial benefit derived, even indirectly, from the prohibited act,
c) equivalent items or financial benefit derived even indirectly from the prohibited act;
3) optionally, for the period from 1 year to 5 years, the ban:
a) on promoting or advertising the business activities, the products, the services,
b) on the use of grants, subsidies or other forms of support from public funds,
c) on the access to the measures referred to in Article 5 item 3 points 1 and 4 of the Act of
27 August 2009 on the public finance,
d) on the use of the aid provided by the international organisations Poland holds
membership in,
e) on applying for public contracts;
4) optionally public pronouncement of the ruling.
The amount of the fine, the imposition of a specific ban or public pronouncement of the ruling
are determined in particular by (Article 10):
1) the significance of the irregularities in the selection or supervision on the natural person who has
commited an offense,
2) the size of the benefit obtained or possible to obtain by the collective entity,
3) the financial position of the collective entity,
4) the social consequences of punishment,
5) the effect of punishment on the futher operation of the collective entity.

3 THE PARTICIPATION OF COLLECTIVE ENTITY IN CRIMINAL PROCEEDINGS
AGAINST NATURAL PERSON

Before the proceedings against the collective entity is initiated, it may participate through its
representative in criminal proceedings or proceedings for fiscal offense against the accused for an
offense for which a collective entity may be held liable for in the future. The collective entity is not a
party of such proceedings, however it can be described as quasi-party, because of certain rights it
possess. If such an entity will be established in the preparatory proceedings, the authority
conducting the trial must immediately inform it of its powers and duties. The same obligation rests
on the court, when the corporate entity will be determined in judicial proceedings in the first instance
before the closure of the judicial proceedings. The representative of the collective entity can be filed
in the proceeding before the court no later than before the closure of the judicial proceedings, if
there is reasonable suspicion that an offense has brought or could bring the benefit for the collective
entity, even if non-pecuniary. Application for participation of the representative of the collective entity
shall be in writing. The representative of the collective entity can not be a person who was charged
with a criminal offense in respect of which the collective entity may be liable.

Collective entity whose representative is involved in court proceedings, shall be entitled to:

- examine the files,

- submit evidence motions,

- be informed about hearing on a par with the parties and subject of art. 416 CCP,

- question during examinations of witnesses and other persons,

- present oral arguments in the phase of closing arguments (before the defence counsel),
- refuse to testify as a witness,

- request the statement of reasons to be prepared in writing and served,

- file apellate measures (appeals and appeals against decisions),

- have the free assistance of an interpreter in so far as such law the accused uses,

- appoint a representative.

The representative of the collective entity must appear on every call in criminal proceedings
and to notify the authority conducting the trial of any change in his place of residence or stay for
more than 7 days. In case of unjustified absence of the representative the detension and
compulsory bringing him may be ordered, to which he is entitled to appeal. As a result of the
amendment made by the Act of 27 September 2013 amending the Act i the Code of Criminal
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Procedure and other laws, from 1 July 2015 the collective entity will also have the right - and the
obligation if the president of the court or the court so decides i to attend the session of the court on
conditional discontinuance of the proceedings, on the conviction of the accused without a hearing,
and on the conviction of the accused without evidence proceedings, as well as the right to
participate in activities outside the courtroom conducted by a judge assigned from the panel or by a
requested court.

4 CRIMINAL PROCEEDINGS AGAINST COLLECTIVE ENTITIES

The proceedings on the liability of collective entities takes place using the provisions of the
CCP, respectively with the modifications provided for in the Act on liability of collective entities for
acts prohibited under penalty, and excluding the provisions of the CCP on private prosecution, civil
plaintiff, social representative, preparatory proceedings, particular proceedings and the criminal
proceedings in the cases subject to the jurisdiction of military courts (Article 22).

The main deviations from the rules of ordinary mode of criminal procedure include:

- the burden of proof on the person who reported evidence (Article 24 of the Act),

- the dependence of res judicata or lis pendens only on an offense for which a collective entity was
held or is to be held liable for (Article 36 item 2),

- reduction of criminal proceedings only to the judicial stage (no investigation as with any other
particular proceedings - the proceedings in the cases on private charge),

- differences in jurisdiction of the court (Articles 24 and 25),

- the possibility of securing on property of the collective entity the future judgment of fine or forfeiture
even before the initiation of proceedings against the collective entity (Article 26),

- from 1 July 2015 the possibility of use a new preventive measure which is unknown to CCP T
prohibition the merger, division or transformation of a collective entity at the time of the proceedings
against it, as well as the prohibition to dispose of its property without the consent of the court (Article
26a, which will come into force until 1 June 2015).

The collective entity is represented by natural person being a part of the authority entitled to
represent the entity, and may not be a person who has previously committed a criminal offense
underlying the liability of collective entity. The collective entity has the right to appoint a lawyer. A
person acting on behalf of a collective entity, like the accused in a common criminal trial, has the
right to answer questions, to refuse to answer or refuse to answer the questions without giving
reasons, and the right to provide explanations for any evidence conducted at the hearing.

In the course of the proceedings on the liability of collective entities the significant
modifications justified by the special nature of the proceedings may be indicated. The procedure is
initiated by the motion of prosecutor or victim that is the equivalent of the indictment in common
criminal proceedings. In cases where the liability of the collective entity is based on an act of unfair
competition, the motion may be filed by the President of the Office for Competition and Consumer
Protection (Article 27). The motion of the victim should be prepared and signed by a lawyer (Article
28). If the motions in the same case were filed by the prosecutor and the victim simultaneously, the
motion of the prosecutor should be heard and the court shall let the victim to participate alongside
the prosecutor, unless the interests of justice oppose. If, however, the prosecutor files his motion
after the commencement of judicial trial due to a prior motion of the victim, the prosecutor's motion
shall be left unheard™. If the motions were filed by the prosecutor and the President of the Office of
Competition and Consumer Protection simultaneously, the principle of priority should be aPpIied due
to the lack of any guidance in the Act, as the principle of lis pendens is still legally binding™.

The motion to initiate proceedings should include the following items (Article 29):

1) specification of the applicant and his address for service,

2 ) specification of the collective entity and its address for service,

3) the precise definition of the offense giving rise to liability of the collective entity,

4) an indication of a final judgment or other decision which found that the offense was committed by
an individual, along with the designation of the court or authority that issued the ruling,

1 GRAJEWSK I , J., STEI NBORN, S. Wybrane probl emy

postfiApowaniu dotyczNcym odpowiedzial noSci podmi of
grofbN kary. I n: Odpowi edzial noSi karna podmiot
GABRYSIAK, B. Ustawa o0 odpowi edzi al noSci podmi ot -w zbiorow

9ro¥bN kary. Komentar z, p. 307.
1GRZEGORZYK, T, TYL MAN, J. Pol skie postnpowani e k-
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5) an indication of the court competent to hear the case,
6 ) the statement of reason,
7 ) a list of proof to take during the main hearing.

A copy of a ruling which finds that the offense was committed by a natural person and the
reasons if it is done shall be attached to the motion (Article 30). The motion is subject to preliminary
verification by the court by analogy with the provisions of the CCP.

Parties to the proceedings 1 the applicant, the victim allowed to participate next to the
prosecutor and a representative of a collective entity, may participate in the hearing, and unexcused
absence for each of them does not stop hearing of the case. The above subjects can fill evidence
motions. In appropriate cases, the evidence may be admitted ex officio, the evidence leading to the
prolongation of the proceedings, is unacceptable.

During the hearing of evidence in the trial the court may (Articles 37 and 38):

- read out the records of the hearing of witnesses and the accused, as well as reports of the crime
made in proceedings under other legislation,

- read out the trial records of inspections, search and seizure of things, opinions of experts,
institutes, or institutions and all public documents filed in proceedings under other legislation,

- play the records of the procedural action which was noted in shorthand or registered with the help
of equipment to record the picture or sound,

- admit without actual reading records and documents subject to read at the hearing in whole or in
part (but they must be read out, if either party so requests), unless the record or document does not
concern the requesting party.

The court shall resolve independently the factual and legal issues within the limits of the
motion, however, is bound by decisions referred to in Article 4 of the Act, that is the decisions
concerning the liability of natural person for an offense which are one of the conditions of liability of
the collective entity. Applicants and collective entity are entitled to appeal against the judgment of
the court of first instance. The parties, the Attorney General and the Ombudsman are entitled to
cassation to the Supreme Court.

The Act is not free from controversial issues. Firstly, there is the lack of clear rules of the
representation of a collective entity, if the regulations do not provide for the existence of mandatory
governing body and representative of the entity, for example, in the case of partnerships. In such a
case the representation should be exercised by the owners (shareholders) empowered to represent
the entitylz. Secondly, there is a one-man representation of the collective entity in the proceedings
(the provision of Article 33 item 1 of the Act I
literally), so the problem arises with indicating the representative in the numerous authority.

5 CONCLUSION

The concept of liability of collective entities for acts prohibited under penalty was adopted in
Poland within the following models:
- ancillary 1 the liability of the collective entity depends on the liability of the individual offender for an
offense committed by him,
- non-subsidiary (competitive) i the liability of the collective entity and the individual offender can be
performed in parallel (the collective entity is not vicariously liable when the offender can not be
successfully prosecuted, as is the case of the subsidiary model),
- non-cumulative (separable) i the question of liability of the collective entity and the individual
offender is considered in separate proceedings, in contrast with the cumulative (combined) model,
where both parties may be held liable in a proceeding conducted jointly against them™®,

12

NI TA, B. PostiApowani e karne przeci wko podmi ot
prawnoporzymywnawzgl ndni eni em perpektywy konstytucy]
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The number of proceedings on the liability of collective entities for the last 10 years of
applying of the Act is very small. The following table shows how seldom this procedure was used by
Polish courts, prosecution and victims of crimes (data for 2013 refer to the first half of the year).

Year Cases refeered to Cases concluded
the courts

2003 0 0
2004 0 0
2005 1 0
2006 4 3
2007 32 18
2008 30 32
2009 35 35
2010 20 26
2011 11 12
2012 17 14
2013 16 7
Total 166 147

Chart 1: The number of cases on the liability of collective entities in the years 2003-2013

Almost all of the cases were referres to the district courts. Only in 2010, seven cases were
referred to the regional courts and in the same year they were cocluded.

In spite the fact that the Act on liability of collective entities for acts prohibited under penalty
has been in effect for 10 years, the issue of compliance of the liability of collective entities with the
principles of criminal liability contained in the Polish Constitution and CCP still remains
controversy™.
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PRCVNA ZODPOVPRKOSI CKhCH OSDB
ZALEGALI ZzCCI U PHRESINBY LI NNOSTI

Ondrej Laciak

Univerzita KBrmetniskl®hwe ,v Pr 8vnick§8 f ak
Abstract: This paper describes the legal liability of legal persons for activities classified as money-
laundering.

Abstrakt: Pr 2 spevok pojedng8§va o pB@€mnekl otbdpsvbdmrastal
kvalifikovan® ako |l egaliz8cia pr2jmov z trestnej |

Key words: money-laundering, crime

KO%| ov® Lselgoavi§:z8cia pr2jmov z trestnej linnosti, t
1 bvoOoD

V slovenskom pr§8§vnom poegabkm8§pbagpvapmover mtn
i st ®, |l o sa na celom shvatederzinadi) et akk®d® Pmamieyg gp
s a hovor 2, ge toto slovn® spojenie vzni kl o v
organi zovan®ho kol knpodht et®ha najm2 prohib2cia.
bol i poug2van® na zakrytie ptvodu veOk®ho mnogstyv
predajom alkoholu a tieg z hazardnich hier, zz kto
met-d, ako utaji$S zdroj peRaz2? bol aj |l eg8lny haz.

HIl avnl probl ®m, ktor®mu vtedaj g? gangstri | el i
bankovkg&8ch a minciach malTch noming§lnych hodntt.
ulogdo®banky, bol i by dopytovan? na ich ptvod.
mi nci ach a bankovk8ch n2zkych hodn?tt predstavuj e
gpinavich peRaz? bol i vytvoren® dve naracnpautmgnétyvanej
aNal gie boli pr8lovne. r§ve z tohto bi'znisu sa zrt

CiebOom veOk®ho poltu p§chateOov trestnich |in
skupiny, ktorej |l l enovia sa pmdalvdccdul/berRaaz@ch ep Ppal
trestnej linnosti, ktor ®ho cpreoOtomprj§evnzyaspt1|veordaS Ti ec
z§sadnlT vIiznam, pretoge umogRuje vyugi S zisky z
ohrozeni fch ptvod.
2

Tempo medzin§§rodnich aktiv2t v obl asti boja pro
v roku 1989, kedy skupina z8stupcov siedmich gt 8§
hospod§rskom summite v Parzgi, zal ogidndaask-Romea n| n ¥
(FATF)’FATF je medzin§rodn§ organiz§cia , ktor§ stan

gpinavich peRaz? a financovan? terorizmu.
Z medzin8§rodn®ho hOadiska je v tomto kontexte
kriminalitu (UNOD C) . Tento DBrad pripravuje politivipraej%a ag

!Silkscreen Consulting. What is money laundering?
http IlImww.countermoneylaundering.com/public/?q=node/2

F|nan0|al Action Task Force. Money Laundering FAQ. http://www.fatf-gafi.org/document

Gregory Calpakis, Mary Bhawnani, John Byrne, Garry Clement, Michael R. McDonald, Christopher
Myers,
Eugene M. Propper, John Pyrik, Nancy Saur, Jeffrey Sklar: Study Guide for the CAMS Certification
Examination. Fourth Edition. Association of Certified Anti-Money Laundering Specialists (ACAMS).
2007
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Gl ob8l ny program boja proti praniu gpinavich peR:
terorizmu.

Po teroristicklch Y“tokoch =z lalnci ¢e kiresiidtlida G 00
okt -bra 2001 vo Washingtone, prilom vyzvali vge
teroristov. Ood t ej doby viacer® gt8ty nasleduj % t
tTm, ¢ge finan|n® fogmytechei hap¥s nazpeevenciu fin
osobami al ebo pr§vnickTmi osobami, na ktor® n8rod
spojen® s terorizmom. Pranie gpinaveshnepjeR&aT NN
financovani e terorizmu sa |lasto sp8ja bez toho, ge |
potrebn® uviesS niekoOko rozdielov. Najz&8kladnejg
gpinavich peRaz?2 je v pltvode finanmlonligcmupvysutgriva
prostriedky na ileg8lne %W ely, no peniaze sami o]
Na druhej strane, prani e gp|nazv%lconnpeejR,azﬁajznaahRiRe
linnosti. BDlel om testryajl ilziScn @s tpir 2jmovumogni S Aprani
Avyprat2id pougit® leg8lne, resp. ako b boli | eg§l

Eur -pska ¥nia pren8§ga tieto gtandardy do koml
smern2c o prapneRagpi, nakvtlocrh® poskytuj % spololnl opr
odpor % an?2bofFATHrot i prani & Najpd inlaer§ icthe jpjei Ra zpr. §vne
gpinavich peRaz2 v pr8ve Eur - -pskej Ynie s¥% tri sm

Prvg8 Smernica Eur - pskne? vnuige? vanpaeddm&dhda®ho
prania ¢gpinavlich peRaz? (Smernica 91/308/EHS), kt
V decembri 2001 sa vr § mc i org8nov Eur - pskej Yani e doho
(Smernica 2001/ 97/ E&daCgdgdopKktnard & mpowed isznoevr ni cu. Dru
pr 2sneJgler§knu)cn|trprv,:rve"vnme pre pragimei gpil erasikdh
Eu

r-pskej %nie.

Tretia smernica Eur - -pskej Yoni e o predch8dzan?
praniimagpch peRaz?2 a financovania terorizmu, vypr
bola prijat§ v roku 2005.

T8to smernica sa nevzSahuje len na finan|nl S
kas?na, realitnich maki®yol, ptad Gyvady | fugn b . a Vget k
ktor® sa vzSahuje predmetn§ smerni cal Ise/nspkoodn djoth§Q:e
%l ely boja proti praniu gpinavich peRaz2?2. T8to sn
na syst®my prke ar idaodderngiiea vrainzi2ze predpi sov proti pr al

and compliance).’

3

Sl ovensk§g | e
linnosti bol a d
pr2jmov z trest
oochrane pred |

gislat2zva boja proti pranitestngpi na\v
o 31. 8. 2008 posbvbekeaBenpre@kbag:
n@lji nnonsnSosut i od ktor®. s2008 nahradi
e gatlriezs8tcniegu olpicmensoevi ma ed financova
n

aozmeneadopl nen? i ek tkotrolrcih tzr8knosnpoovn o v a | Smerni cu Eu
Rady 2005/60/ES.

PodOa A 2 z8&8kona | . 297/2008 Z. z. sa legali
Yomysel n® konani e, ktor® spol 2va v

a)zmene povahy majetku alebo prevojdet mdj eobki §d 2
trestnej Il innosti alebo z %l asti na trestnej I i ni
ptvodu majetku alebo s cieOom napom8hania osobe,
|l innosti, aby sa vyhllkman@vnym dtsl edkom svoj

http /lwww.unodc.org/unodc/en/money-laundering/index.html

Gregory Calpakis, Mary Bhawnani, John Byrne, Garry Clement, Michael R. McDonald, Christopher
Myers,
Eugene M. Propper, John Pyrik, Nancy Saur, Jeffrey Sklar: Study Guide for the CAMS Certification
Examination. Fourth Edition. Association of Certified Anti-Money Laundering Specialists (ACAMS).
2007

http /lwww.fsa.gov.uk/pages/about/what/international/pdf/tmld.pdf

http /lwww.fsa.gov.uk/pages/about/what/international/pdf/tmld.pdf
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bjut aj en? al ebo zakryt?2 ptvodu alebo povahy me

majetku, vliastn2ckeho pr8va alebo in®ho pr8§va k m
trestnej |innosti alebo z Y asti na trestnej | inni
c)nadobudnut 2, dr gbe, ug2van2 a pog2van? majetku s
trestnej |innosti alebo z Y asti na trestnej | inni
dvs] ast i na konan? podOa p2smen a) ag c¢), a t
podnecovania a nav8§domaniak®tak koajaniy epokuse
V s% ade so treSou smernicou prot.i praniu g@gpir
ktor® s¥% povinnl mi osobami, rad ppoovviinmmoosstt2i  proadp ri?

overi S totognosS z&kazn2kwpw 2pad&utolambsakcivi aspn?
hObkovY% kontdoéudkligents, ako aj povinnostich t1 ka
oznamovan2.

4

Vr §mci n8rodnegbllaesgiislmdjrivyprotitréegmaéj z§dinino
samozrejme z8sadnl viznam z8&8kon |zn@&80D/R2O9BoIZg2 ah |
z&8kon | . 301/2005 Zznan2Tmestkwnl gdahi pdelkdpv sov, ak
upravuj %ce najm2 dohOdd madktia manpliid geolverdr®aeja | i n
vad@]l g2ch rozmerov prebieha najlastejgie.

Pranie ¢gpinavich peRaz2? sa vo v?2a]gine kraj2n
Sl ovenskom republike. V. slovenskom Trestn®ho z§k
rovnako ako aj |l eg8l ny pojem v z8kone | . 297/2008 zZ. z.
Objekt2vnu str8nku skutkovej podstatythrere¢sttn®@mo st

233 ods. 1 Trestn®ho z8kona napptok tenrektaoeprtjae

zataji S existenciu tak®ho pr2jmu alebo veci, =zakr

na sp8chanie trestn®ho |inu, zmari S ich zaistenie

alebo zhabanie,

ajprevedie na seba alebo in®ho, pogilia, vypogilia

banky, dovezi e, prevezie, privezie, premiestni, I

alebo

b) drg2, uschovs§va, ukrivaalefhdvapgkpdtrebuje, zni
Objekt2vnu str8nku skutkovej podsttan es ttmmeejs tIni®r

podOa A 234 ods. 1 Trestn®ho z8kona napln2 ten,

t aks§g povinnosS$ mu vyplTva ania, jpestawvenia zalebuoefsnkaea ni a,

a) skutolnosti nasved| uj oce t omu, ge inT sps8chal

podOa A 233, alebo

b) neobvykl Y obchodn% oper 8ci u.

Predmetnl |in ale nie je trestnl, laSks em§ceh autreod irSe n

ge by seba alebo bl2zku osobu neuviedol do nebezp
Samozr ej me, podOa sw¥w asne pl atn®ho a %l inn®h

trestn® |iny sp&8§chaS iba p8chateO,ukteghlij28cfiyezi

ztrestnej |l i nnosti podOa A 233 ods. 1 Trestn®ho

obchodnej spols!nradnsetip,relptraUST gpyinav® peniaze pred
vystavuje fakt¥%ry tzar®@ ikh2Ame obohodpsikzad®hw v
cieOom je, ge neleg8lne peniaze s¥% akoby vnesen® 1

zdanen®, migu bysS ng§sledne Il eg8lne ug2van®, res
ztrestnej | i nnosti podOa A 234 ods. 1 Trestn®ho z§k
ktorl pozn8 svojho klienta, m§ vedomosS, ge jehc

! See also: Kord2k Mar-slpr §Meagwiaslet kadwaolp§tanie ¢gpi
SAK, 6/2008, p. 8-10;
Lent®g Jozef, Tuchscher M8ri o: Mi motr est nir@stnéupr av

C
| i nnofEandowan2 m terori zmu, . | as§$, I n: -258;stil n§8 re
Napr.: z8kon | . bathX/§omdere aZdopt neon? niekt amleak z:
neskor g2ch predpisov; zoze| cedR2BDEcROGR D IZPeaik o vo
predpisov apod.; Kt omu bl i ggie pozri napr . Vyhns8l ik, J.
vobl asti ochrany predrlesdaleijz§dinmwspri2j thaowv :z Fi nan
221 26.
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zalogen® na mimoriadne vysokTlch hot ovost nénech vklI
neozn8mi finanlnej jednotke ako neobvykl| ¥ obchodn’
Vtejto s¥%vislosti je potrebn® uviesS, |o z&kon
linnosti rozumie pod neobvykilrysd eol othd dbn ozu§8 kaomer § cei
aebo inlT YWkon, ktorl nasvedl|luje tomu, ge jeho
financovaniu terorizmu. Neobvykl ou obchodnou
a) ktorT vzhOadom na svoju zlogitosS, nezvyl ajne
povahu =zjavne vyboluje z begn®ho r8mca ale
u urlit®ho klienta,
rT vzhOadom na svoju zlogitosS, nezvyl ajne
povahu nems§ gi aden zal ¢ md ekejnmmi ck§ k o
c) pri ktorom sa klient odmi et a identifikova$S ¢
starostlivosti povinnou osobou podOGa A 10 ag 12,
pri ktorom klient odmi eta poskytn%S infdrm§c
ytn%uS | o najmenej inform8ci? alebo poskytne t
o alebo len s veOkTmi ng&kladmi preveri §,
pri ktorom klient giada o jeho vykonanie na
pri koogbm®s#i man|l n® prostriedky n2zkej menov
s klientom, u ktor®ho mogno predpokl adaS, ge v
Y charakteristiku nie je al ebo n e mt! pyostriedkow,S v | &
pri ktorom objem finanlnlch prostriedkov, s kt
vahe alebo rozsahu jeho podnikateOskej |linnosti
pri ktorom je od!vodnalndb o rlkadmelkdTand , u g2ev aktl e Geonnt
voli ktorej s¥% vykon§van® medzin§rodal®e sanksotea,po
m:ge byS vo vzSahu k osobe, voli ktorej s¥% vykon
predpisu, alebo
Dprikor om je od!vodnenl predpoklad, ¢ge jeho predmet
migu s¥WvisieS s vecou alebo slugbou, voli ktorTm
osobitn®ho predpisu.

5

Boj proti praniu gpinaviicmapeaRdz2ejmenzalwes ipog
splsobov |l egal i zBesenepgr 2] momoszt i . Pr8vny pori ad
medzin§rodn®ho aspektu, mus? rifencgo @b eouz mengo®m& Ip
pr2jmaowsznejelanpmeositaze.

Sprihliadnut2m na zmienen® pr8vne regul 8cie |
pr8&vnych predpisov alebo pr&vnych-provwli edwm uphr ojtei pprre
pr8vna regul 8cia napr. odhiare mpred| |. e g229 4 /22800 &trasthg) r 2 j m
| i nnoosotcihraane pred finanzodmamBimmteypomzjne repres?yv
napr. skutkov8 podstata trestn®ho | inu "Legaliz§c
Trestn®ho z§&k2miai. mirni mad i zovaS aplik8ciu repres?
starostlivo aplikova$S pr8&8vne normy upravuj Yce pre
Il ba toto je sptsob, ako minimalizovaS mnpgsdfmovyv
ztrestnej linnosti

Tento pr2spevok j e nazvanl Yosmy sel ne Apr 8vna
|l egal i z8ciu pr2jmov trestnej |l innosti fA, pretoge

zodpovednosS pr8vnicklch oshbprayekeN akeprapmej ad
zodpovednosti pr&vnickich ost'b zaopbragenpeedS§keg
pr2jmaowsznejobchnasei paed financovan2m terori zmu.

Vzmysl e s¥ asn®l iphm@methhda ea s §kona je modgo@em¥a
dvoch druhov sankcii dpwe§8vmd lcrkern & smoeaet, r eindiea:o0 zhab
podOa Azh8asbaanad e majetku podOa A 83b. Ako som sa u
trestnopr §vmmejmeYathroavvorre pdt iiabnmae jo trestnej zodpovednos:s

Ochrann® opatrenie zhabanie peRagnej |l iast ky
sp8&chanl trestnl |in, hoci aj v ¢gt&8diu pokuwstu, al
a) s vikonom opr8vnenia zastupovaS t¥%to pr8&vnick
b) s vikonom opr&vnenia prij2maS rozhodnutia v me
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ni vykongvaS kontrolu v r §mci

s vikonom op i a

2 @adstalresd In¥losti v tejto pr§
e
u

c)
d) so zanedban
Ochrann® opa zhabanie majetku s%4Wd ul o0g?2

hoci aj v i pokusu, alebo ak dogl o k %l

eda ajinhvueseg@hoz8§cie pr2jmu z trestnej Il i nnc

, a ak pr8vnick8 osoba nadobudla majetok aleb

§dzaj %cich z st/ave stlmejtil i nnosti, v

konom opr §vnte¥atioa pzraSsvtnuipcokvya So s ob u,

konom opr8vnenia prij2maS rozhodnutia v mene

konom opr8vnenia vykon8vaS kontrolu v r8mci

a

i

n
0

ni
d

Q@ ~ 3~

nedban2m dohOadu alebo n8§legitej starostliv
|l egislat2zvna komisia Ministerstva spravodlI
n8vrhu novellTyeSre®ho®phoriz&d&loma lde m§& by
zodpovednosS pr §wvmisklel c hr eqpuighy.inla bl a/jpre 2akviaa dp
zodpovednost.i pr&vnicklch ost!b uocsttarneosvtem?
osti pr8&vnickich osob a S2zen2 proti nim.
Sachmi rki strat2vnopr§vnej z o d pldasticodhrewespted pr §
ciouegthjmovl innostpr SwvrnSejprAp& atvies ljeedwnozn

==
_ (0]

0w N S

Z. z., ktorT wustanovuje viacepp2ppd&yvng
axat2vne vymenovan® vereaj.nolpdre§vpnw@rjncmﬁorony
S predp2sanl postup pri zisSovan?2 neoby
j oper 8ci e, pr2padne ohl §pio8i mreobSykodr
0sS o ohl §senejr8mdadhbhvykl ej obchodnej ope
N hovospariei toosti prani aprg8viniiackiTcchh poesRabz,2 taa k
i S dve skupiny pr8vnickich ostbostanm@| p@§vm
osoby, najm2d gtandardn®r 8imchodu®dégpbttinossa. pv¥to
formy prania ¢gpinavich peRaz2 a druhy tr atmesteekci 2,
linnosti

Povinnosti vz my sl e z8kon | . 28Wd 20®j8 1@i. e rze vszaéa\hUJ
ingtitYcie. YWPm&Ay &« Marmlvyejogblleasstubjperkatnyl av gpinavlich
proti |l egal i zB8es i nepjr 2§ momoszti. Pr8ve banky maj %
smermicevo bl ast i boja proti praniu gpinavl chlepeplaa/zznnf
osoba povinng p2somne vypracovaS a aktualizovas$s
l egali z8cii a financovaniu terorizmuzmylelnd oA p2®go
tohto z8kona konk&®bdg pastupdyba®aVv ®S obchodn® op
rovnako aj urluje osobu, ktor8&8 je zodpovedn§ za
terori zmu a zabezpel|l uje ohl asovani e neobvyklTch
finan| nou spravodaj skou € edkotekoui.n®hd®t ozodpobadn
avzdel 8varmrziae komk o oil u dodr gi avania Programu vlilastn

SO YONc QDO wW<

—a -0 —

xm:*c\m<omw'c1
< o<

DS o0QQQQ N " o< —+—~+=0

o
o
N
[(e]
(2]

6 ZCVER

Boj proti praniu gpinavich peRaz2 mtge byS efe
pred p§chateOmi, ktowa&S nprjtvjiesmyzee¢! | i @egakitzo Krok
bude dokonal 8§ znalosS vgetkTlch mognbséétmejsplllsmrb
|l egislat2va bude na to flexibilne reagovas. Pr gv
hOadi skia, mimuismal i zov@cpomeso or kt or ®ho | eteestrieji zan't
|l i nnosti per %% peniaze. Pranie gpinavich peRaz?2 |
osoby, preto hrozba pr8vnej zodpovedno&kim opsebé&m,
zni guje riziko, ge bud¥% pougit® alebo zneugit® na

§to pr8ca bola podporovan8§ Agent ¥%rou na podporu
APVV-0620-11.
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ZCSADA | NDI VITBEEBG':NIE&IEODPOVEDNOSTIV
ATRESTNC ZODPOVEDPNONSCCH OSDB

I ngrid Mencerovs§g

Uni ver zita KBrnmetniskl®hwe ,v Pr 8vnick§g8 f ak

Abstract: Criminal liability of legal persons brings a problem to well-established system of
fundamental principles of continental European legal culture. The author of the paper examines the
extent to whichthe introduction of criminal responsibility of legal persons weakens the principle of
individual criminal responsibility which has been recognized in the criminal law for centuries.

Abstrakt: Trestng§ zodpovednosS prg&vnicklich os'b proble
z8§sad kontinent8l nej eur - pskej prg8vnej kul t Yary. A
trestnej zodpovednosti pr&vnickTich ostibndi s ldatBu ji
trestnej zodpovednosti.

Key words: principle of individual criminal liability, criminal liability of legal persons, parallel criminal
responsibility

KO%| ov® =m=§wada individuglnnej trestnej zodpowednos
os'b, kolekt2?vna trestn§8§ zodpovednosS, paralelng i

<

§ ot8§zka trestnopr8vnej vprdot iveyhvood nre® an |
mati ka trestnej zodpovedmajss p o rpmeBpkg?zi cchk |
ne,j te-rie. mu tak preto, ge tres
syst®m z8kl a
uzn8§vant z§
u

w p O
<

to

Tch princ2pov kontinent
du eur -pskehao8 kentdpoeerds
nou, zodpovednosSou fyzi
pewsd Qejje ztordpotvze@imo@Em na t
®ho trestn@®bocidelifjuere, pr e
eOom trestn®ho | inu je t
estn®ho linu mtelbyBdbsen2
ky trlessenelji zwdjpovedhlosttn§ 4a .d
S%| asn® sl|lovensk® trestn® pr §v
povedn cudziu Vvinu.
Za trestn® |iny sp8chane vo sf®re pr8vnickej
m: ge deylée latatrestne zodpovednl ten, kt o jejzmenepr §vr
vkonkr ® nom pr2pade konal, teda ten, kto sa dopus
oznaluje zlht or®svtwnk®aauj e Tzrneasktyn ounv RzadSkno®i evk ako fikcgao b
a abstraktum mtge konaS navonok len cez urlitl ofk
sychickej vil e konaS nemtge. Nie vgetky fyzick:¢
rgvnickej osoby, sY% osobami eprkSvnnaeni e e |pervBavmti ncTknei
onkajg2ch vzSahoch, t.j. VPO 2 &1z B@M® ¢ lu ®Okaintorveeknd hao
S§konaOk@ahodn®ho z8konn2ka vymedzuj ¥ okruh fyzick
r8§vnick% osobu, resp. awwWomené@vpr8kti okepuozabyzuj
o
r
e
|

N O~

o —~+wnw =~ X

owm< ® O
=< —NT "o
w3TYm,mO o055 w
Koaopn<"~—""5> =
(7] S ® T®O0 o
T UVR a2 3T o x
O"T80c53 T —~

o =

—

O~ = 0w
~—~
=
IN

N < XT SN
O X O w S X

nania navonok vznikaj¥% pr8vnickej osobe povinnoc
vha zodgoestdmesBSodpovednou fyzickou osobou nemi
| Peemekhwowl ggktat ut 8rneho or
z§stupca pr8vnickej osoby.

vagn¥% valginu trestnich |Jinov mige sp8ch
chanie konkr®tneho oir eytgra®hug el| ioswbTit @ &t rv
postavenie p8chateOa, m:ge byS p8&chateOl

QST XOT N<KTTDT

g8nu pr8vnickej osob
b

O = O -
wn @D
o =
3 g U
N

'JELGE NEKredtn2 odpov Dodhusoberahep:ﬂ_i@de,rzOO'c,k.T?.
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osoba, ktor§ m§ pogadovan¥ vl~astnos§, sptsobilosS$
m:ge byS aj oseorh&., AK oTFr8egtunl z8kon wustanovuje, ¢
osobitnej vliastnosti, splsobil osti al ebo postaven

spORa prs8vnick8 osoba, vkknanep fanélo®iolmandar®, s qn

osoba, ktor8 nem8 znaky ¢gpeci 8l neho alebo konkr ®t
trestnl |lin so z%enTm okohbhioom¥% pEcahated®s8, siE!s
postavenie m§& pr&vnick8 osoBmedimemame ulstjaamaiyrelikioa
virestnom z8kone, ktor® vymedzuje podmienky trestr
osobu prE¥mocasobitng pr8&§vna kongtrukcia sa neupl
uplatn2z sa |l en pri t r esthoimc hp §lcihrad efOoso (n&wpenl M @
ver i theoOako d1 gn2 k @dfi ebo A 24 1s YaicshlionsStcii es vkonkur znl
konanAKtmako konkurznl ). Kenane®éfza in®ho je vgak st §

individu8lnej fyzickej osoby.
Nemodnfyzick¥% osobu braS na trestn% zodpovedn

pr8vnickej osobe. Vgdy je potrebn® sk¥%mas$, | i bo
linu, ako aj podiel konania zodpovednej fyzickej
Aby sme sa vyhli pochybnostiam | i mogno konan

pr8&8vnick8 osoba platne nevmené&l pr @8vVebokejsobso by nmg
ju podOa osobitnlTch predpisov zavaziowaS, 1281 oddy
ovlislovnY% Ypravu niektorTch do YW ahy primehe§dzaij
prg&vnickej o9obsyt,avietndr §pjecivel neho al ebo konkr ®t ne

Aplikalng8 prax poukazuje na probli&nmyo pkroin kir @ che
viednotlivich pr2padoch konania prgvnickej osoby
najz§vagnejgzch foriem ekonogmcikejgi tgieshmejpol tu
§dzaj Y%cich trestne zodpoOkederhl cde baosaltjpoek , moae k @
| 89S podliarknuS, rlznym splsobom r ozmeneuj Yc
i ckToihmioskbeavanich vi acerrtizenhy moir gkSmdpve,t emacvi yagm
i p 0 s utdrzeosvtanne?] zodpovkdheltividdlranowr gfusia spol
y tirea®neom konan? regpektova$lS |gmiwmseS &b etkvi
org8nov upravuj Y. Trestn§ izloldpmow dhols&k tfywn etkd chr
osoby za rozhodnutie tohto or g § nu, ktor® inak vykazuje znaky ¢
trestn®ho |inu, prich8dza do %vahy, | en keN je zi.
predpokladanim pre prijatie tak®hoto rozhodQ@ali a |

Vpr2pade kolekt2vnych org8nov pr8vnickej 0so0by

kol ekt2vneho org8nu naplnili.i znaky konkr ®tnej s ku
at2to potom zodpovedaj % ako fyticlki@én. osl\bappyr“pkaadaecls|
predstavenstva akciovej spol ol nosti mige byS dang
m:gu byS zodpovednéh) epokia®tsa2ogtatn2 na sp8§cha
Llen predstavensfwatnktorokemamiea%predstavenstva,
(l'len predstavenst vza8 pim8§ rpmtra@vzas,adnuaabgredstavenstva a jeho
rozhodnuti ach, bol uvedenl jeho odlignl W8 aadmoma
pr2padestne zodpovedniT, hoci by aj bol ostatnl mi
org8&nu prehlasovant'.

Viacer?2 odbornzci z trestn®ho pr8va zast8vaj %
org8nu pr8vnickej osoby je potueba®ovemaviodl¥Vd apot
trestnom |ine podOGa A 21 T2z, a to v z8vislosti f
Mo hl i by sme sa ingpilj_eshéjpréWnbth@maV@l@dxmnn?eku
| . 40/ 2020mM@enb.newskorg2ch predpisofMejse | vgA 28koonds !
pachatel musm bVkS§qtorsda tel astnosti, zpTsobil osti r
vliastnost, zpTsobilost nebo postaven2 jsou d8ny u
Tohoto ustanoven?2 se ugije i tehdy,

a) jestlige k jedn&n2? padchati eclke® dbosplboy ,pSed vzni kel
b) jestlige pr8vnick8 osoba vznikla, ale soud rozl
c) je-l i pr8vn2 Ykon, kterT mn | zal ogi t opr8vnhNn2 Kk
ne%l innT.n

! Ktomu pozri: GANTA, eslt.n§ |mad pvd WleudBd msaS tfryzi ckTl ¢
vorganizalnej gtruktY%re pr8vnicklch o0s158. Justi ]| né
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pg&chateOa. V pr2pade, ge ned?jde k pokusu ani k
schvg8lenie pr2pravoiZ)na Vt pedtpraldel,i ye( Atj3e k poku
podOa okolnost?2 pr2padu o n§vod aIebo pomoc k tre
toho, ge hlasovanie kolekt2vneho rgs8nu, | i ug

spravidlanie j e pr8&vnym Ykonom, ktorl by spololnosé zav

za konani e pr4§vnickej osoby.

Je nesporn®, ge s%| asn§ koBkm@t rapata var uprodiRaulj €
zodpovednosS fyzickejSsmosolpyd«komhpwk@tepovza Ru, i
postaven2 inici8tora protipr8vneho rozhodnutia al
tak®ho rozhodnuti a. Okrem vyvodeni a trestnej Z
probl ®mom potom ost§kv§aza§pot0%1thd|\zcnrd¢m:rd/aaﬂj|na)s§a\2|n
Knemognost.i vyvodenia trestnej zodpovednosti pr8v

vsitu8ci 8ch, keN nar 8pmciij astp?o |rool znhoosdtni u tpi darztivieg i prejre i u
0 ktgaei malnlch %tvarov spol ol nost i ,podiadehosti§en e ]
m pr2padom tphtpatsntavkopeln@fko krozhodnutia p
de pr&§vneho alebo €konomick®ho poradenstva.
azuj e sa, geanpriingdyvodadhne]j trestnej z

S

t

p=n
o

i accrigcahnivz al nTch gtrukt %rach pr8&vnickl
h fyzickTch os'b konaj%cich za pré8gvm il olg®
tarieckpc®v ostb vibec podar2 wurli$
aveniu trestn®ho st2hani a, d 1avl cecboov ocs!l koabzordeejn i ru¥
dsksdeni u fy2|cker]epolsnozbydoqteagtoplonsetlzmrmu PaARWVE @
i oge sa va@|] ginou nedotkne samotnej i
o predpok]| akdroivmipnr8e nped k rla |nonvoasntiie. vMaj et
t zost §vaj &sdlaseamt noesB| i m&ceh apredo n , | o
, naj m?2 obet 2. VerejnosS | asto vn2ma i
oSsspwd8&rskej sf®re ako AobetnlTch bar&nkovi,
®a Ngzdiee naj avo, ge tieto spololnosti vy
e za ulogen® trestn® pahkdciek8Vaidat aja
Zzvoakaliogite]j i npfrriaegmyrsul kut, Yar wiy it @vitSer hag) 4l esa i
sky gkodliv® aktivity, vig§tame S§véch
m pr&§vnickich os'b s¥% sfgle |l astej gi
z8§sada individusglgmermwothrlecsht n@t O azdoodcy
Y%l innosti, ktor® nie je schopn8 pr
010 Z. z. ktorTm sa men2 a dop(
redpli sen?2 anioe kztnoernfec ha z §&2010ov s
rannich opatren2 o zhabanie peR:
k us anl kocvi eonnsokveaj n i ree ppurb8 vinkiyc k T ch o0 s!
r
n

hranice sv

Z8kon.
zZznen? nesk
rozgzril d
do pr8v h
noriem e
ku sp8chaniu
83b TZ i zhabanie majetku.

Zavedenie tzv. neprave,j trestnej zodpovednost
trestn®homeme®¥ani| na platnosti z8sady i ndipvriedtuogdle
pr&vnick8 osob azmysereftozedpdvedistip §chat eOom tresNa@hav §

— >
)

§va (al e ,mike dioogh ot rve sst/iw§ s2d mdspd
®ho | i nu tiaxkhabakmi g ep et FPa ypnodpj2 sla

* K tomu pozri:
TERYNGEL, J. Kt r est n?2 odpovBDdnosti | l enu kol ektivnzho
vo 11/ 98 s. 17

jedn2mdmawzB m). Trestn?l9pr § ,

PECHA, S.: Trestn? odpovihDdnost | 1l enu kol g ktniehm?2 h
pohledu. Trestn?l7pr8vo 5/99, s. 16

MENCEROVC, | .: Trestn§8 zodpovednosS os?!b vkS,niaK.%c i
Kr §0Ooviklol .J. Akciov§ spol olfnionsaS,| nj@ jr icardgeann iez a | Phr@ k:
vicholovli managment akciovej spol ol nosto . Brati sl i
*PPRY, F., GCMAtre®tn2 JNdgpev@dnajsic2olsoba prs&vnicl
Er§vo | . 9/ 96, s. 13 5
GANTA, J.: Individu8lna trestn8 zodpogaeridnabkbef ygti
Er§vn|cklch ost!b. Justilng8 revue, 60, 2008, | . 11,
MUSI L, J.: TrestwnAdi odlpdmbandlst ngr?§ TB/2080s62 pr 8vo
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trestng8 zodpovednosS pr8&vnicklich ostb znamemi, dge
s¥%d ulog2 pr8vnickej osobe ochrann® opatrenie zhal
Ul ogenie uvedenlTch ochrannlTch opatren? navr hu
podani m na trestnopr§ ny s¥%d, kdeNBwoitb parbRu®Storr
podmi enenl giadnou zbou na trestn® st2hanie fy
visledkom vygetrovanla je zistenie (preuk8zan® be:
ariadiace (zastupovaci e, r o z h oadnoevdabcailei ad okho(hat dr oa
a v dtsledku tohto zanedbania doglo k sp8cha

pr8vnickej osobe

bri adi ace osoby (zastupovacie, rozhodovacie a |
Nie je vgak potredmi®a vzirs$tmcS$, vitgetspm¥chal tres
sa Vv r 8mci trestn®ho st2hania vo veci zistz2, kto
dtvodnTch pochybnost2 zistenl z8ver o skutolnosti
b),pr okur §tor je povinnl poda§ ng§vrh na ochrann® op:
UvedenT pr8&vny stav ohOadne trestnej zodpovedr
zmen?2, pretoge v pl8ne Il egislat2vnych %% oh vl 8dy
rokovanie pSwrdi og8kbdbnan 0o trestne,j] zodpovednosti
doplnen2 niektorTch z8konov. Zavedenie novej pr 8§y
os'!b je v swW ade aj s odpor % aniami medzingrodnTcl
Prijat2m tzv. ommpawejdnbs kbt pa|jsSawdnskedj Tepublikeosa ! b v
zmenia z8kladn® z§sady slovensk®ho trestn®ho pr 8v:
Z8sada individu8l nej trestnej zpoadrpaol veeldm¥s s ttir «

zodpovednos $rfewnickejj @soby za t enoviesdtnios Sk uptroskv.n i
os'b by sa mala upl attrReosvtanSo uk uznoud paotv2evdnneo sSou fyzi ¢
gi adndchto zodpovednost 2 nemal favorizovas$s. TakY
Yapr av.
Pr2pustn® bsyamoadtoatbry@udNt 2 leaanifegzi ckej al ebm | en
rzpade, ¢ge nebude mogn® konkr &ttnoer eij d eknotniafnii kao vbay!
dpovednos$S pr&vnickRije ospbydemyiveodtemé&st nej zodp
g§vnickejdeosmhgi ebSu byS samozrtealn@muzildram®, u glo
stotognenej osoby s tolne doglo (napr. bude i s
ebo zamestnanec pr § ickej osoby, ale nepdadar?
Yowahy prich8dzaj %cich sitdj popPdjsmeSinmli s ifées v bloimn nvo s -
Trestn§8 zodpovednosS prgvnickej otsmhboy dblyv ordeuma | ¢pe
osoba pre danl trestn lin, kt or T byz adnh drdshe z odp
zodpovedns8 onileidjuwe®dan napr. nepr?2]etnoa®hio, dpvemlul ai
s a zdlrazRuje urlit® osamostatneni e t ¥ eTsrtensetjn § z
zodpovednosS pr8vnickej os @yt nmamizpa pow: dmodBioan &
ani naopak, pretoge podmienky trestnej zodpovednos
gpeci fi ks pr8vnickej osondlkomney mesd nen ® zodlpograhhowt
osthb. VzhOadom na uocledewv®odhegj gpireet@znbal i S t %t o
zodpovednosti fyzickej apr 8vni ckej zdssaldyw akaz 8vi sl e paral el n
fyzickejapr 8vni ckej osoby

So zaveden?m z8sady nez8vislej paganelckej »ned
sl ovensk®ho trestn®ho pr8va vyvst §va oxtpHzaka,sol iz §m
ne bis inidem ( ni e d vig Istej&dci). ¥ § s amkabisinidemznamen8 z8kaz op?Ht
postihu rovnak®ho p&§chapreQmadree jttreesdipotviedsnlost o k pr @
afyzickej osobyhoda® esebjdektoy tr eTsrtensetjn §z ozdgpdopvoevdend
pr8vnickejpaocsadteyy n8 trestn§ zodpovednosS fyzickej

®Dtvodovs sBkéma k. 224/ 2005 ZdopORakz®8kdm ka meae
Trestnl zm&kndn neskor g2ehengadopp inem? aiektorlc h z8ko
*MUSI L, Jv_g8,PH8gkoFal dyna,esEn?2 DdapabyhDonosti rgvn
{erenda. Trestn?2 pr8vo 3/2001, s. 13.

GCMAL, P. a kol .: Trestn? odpovDhDdnost pr8&vnicklI
Beck, 2012, s. 177.
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porugenzmnatﬁ$|a(ﬂ .Zaten istl trestnl |lin zodpovedaj
Ka g ddiurez a Asv01e konani e.

Domni evampoa,prde aitt2z vz.8 kprnaav eoj trestnej zodpove
aprijat? z8sady nez8vislej ppr&Vvredotgy,zodpotverda 05!
aprim8rnou trestns zodpovednnejs fyestk@chr@sé)bhmp
ananejjevz8sade zal ogen Trestn§8 zodpovednosS pr8§vni
fyzickTch ostb | en dopIRovaS

Sloven®l®n@& T r pr8§vo nepozng§ trestnopr8vnu zod,|

p§chateOa trestn®ho |inu. SmrSou p§chatelOa trest:
z8kontar est nej zodpovednosti pr §wigikd laldn® (z§1shadybud
pr 8§vraoz g2 izigS a cu trestnej zodpovednosti n'§rsetsutprc§1
zodpovednosS by mala prech8dza$S na ktor ®h @k @ Ow enk
zabrgni S, aby sa pr8§vnick§8 osoba vyhla d!sbyeSkom
dotknut§8 trestn§8 zodpovednosQXipt &dhiuc kejj opsrcebmeny
Ot §zky spojen® so zaveden2m z8sady trestnej zod
slovensk®ho trestn®ho pr8va s¥% ug nad r8&mec t®my

T8tpor 8ca bola podporovan8 Agent Ywilowo jnaa npao dzpSkrlua dvel s
APVV-0620-11.

Pougitsg8 Iliterat Yra:

JELENEKRKtedtn2 odpovDnDdno sRrahp:iLide,R00¢. kT ch osob.
JELENEK, J. ., HERCE@,sth2: odPlbomdoosii aS2pzreénv?ni mrkd tcih
Komen th@lEatumu Praha: Leges, 2012, 208 s.

MENCEROVC, l.: Trestn§8 zodpovednosS os!'b koniaj %ci
Kr 80oviklol .J. Akciovs8 spol olfnionsaS,| nj®@ jr icar8igeapr iez aul IPk@a ki
vrcholovl managment akciovej spololnog$fd . Bratis]l
MUSI L, J.: Trestn2 odpdalB@dndst ner§v TiB/@IeGmBE @s v o
MUSI L, J., Prg&§gkovsg, Ht r, e sftanvdmdisd iF. pr ®wmihgyk Toc h
ferenda Trestn?ilgr 8vo 3/ 2001, s. 6

PECHA, S.: Trestn? odpovihDdnost |l 1 enu kol g ktniehm?2 h
pohledu. TrestnZlpr8vo 5/99, s. 16

PPRY, F., GCMALfe®tn2 JOdgpseovbRdjneodsntaj 2c2ch za prgvn
prs8§vo | VY96, s. 12

GCMAL, P. a kol.: Trestn2? odpovhRdnost pr&vnickIlch
2012, 820 s.

GANTA, J.: Individu8lna trestng8 zoopguaadrzas Defy it
pr&vnickich ostb. Justilng§-158.vue, 60, 2008, | . 11,
TERYNGEL, J. Kt restn2 odpovDdnosti |l l enu kolektivn2ho
jedn2m rozhodnut2m). Trnestn? pr8&vo 11/98, s. 17

D:vodov§ spoknswal .k 224/ 2005 Z. dzop ORkat ozr§kno ns al . me3n®0

Trestnl zn&kdn neskor g2emheneparde@p ingm¢ aiektorlch z8ko
Z8kon | .300/2005 Zznegn?2 Tneskod gz&kopmr @edpi sov.
Z8kon | . 40/ 20092SkbnehtesesnkRozgkoh predpisov.

Kontaktn® %Ydaj e:

JUDr . I ngrid Mencerovs§, PhD.
ingrid.mencerova@flaw.uniba.sk

Univer zita Kbrmetnisskl®hwe ,v Pr 8vnicksg8 fakulta
Gaf&8rikovo n8&m. 6

P.0.BOX 313

81000Br ati sl ava, Sl ovensk8 republi ka

"JELENEK, J., HERCHEEGstd2:odgawBdnostiS2gre®vniperkoltdl
Ko men tjt@lEatumu Praha : Leges, 2012, s. 77. ] B
“JELENEK, J., HERCE6Gstn2:od@ga&wBdmosttiS2gres§vniperkoitd !

Komen tjt@iléatumu.. Praha : Leges, 2012, s. 83.
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TRESTNC ZODPOVEPMNOSISCKhACH OSDB
VKRAJI NCCH S U 35D SIXOVENSKOU REPUBLIKOU?!

Margita Prokeinovs§

Pr8vnick8 fakulta Univerzity Komen

Abstract: Criminal liability of legal persons stems from the Anglo-American legal system. When
downloading individual criminal elements of this system in the continental legal system, it came to
the criminal liability of legal persons. This fact is reflected in several European countries within the
European Union and beyond. Content of the article focuses on the issue of criminal liability of legal
persons in countries adjacent to the Slovak Republic.

Abstrakt: Trestn8§8 zodpovednosS pr &vingil olkimeh i ck®boppa@emn:?

Pri preberan2 jednotl!l i vitcchhttor esytsnto@mEvagchopt ivie-r
syst®mu prigiel rad aj na trestn¥% zodpoweodmnas Kap
viacerTch eur - prsSknyccih Eutr§-tposckhe jv %ni e i mi mo nej . (
ot 8zku trestnej zodpove&drmgstni§cthr Swrsiedk Tach cdis so S|

Key words: legal entity, crime, criminal liability, penalties

KO%| ov® psri8wws:ck§& osoba, trestnl |in, trestn§ zodp
1 bVvOD

Zrodenie trestnej zodpov egdtnSotsoticihn tpsr Gemt & kh g @
syst®mom iste nebol o jednoduch®. Pravd alc®&d mal m§ vir
legislat2vnemedkBmdan? m viacerTch alternat2v z8§koc
platntbsBnmosS pré&vnej Yapr avy zakotvuj Y%cej tommestn
ktorom eur-pskom gt 8§t e. Voedzbjami bagmlau g¢ &my s a |
Sl ovenskou epubl i kou. TTka sa to teda Mdkkjny.ska,
Vget ky tleto gt 8§ty s W Tlnliemknoiu Blkrr-ap sikneyj, amoi enaspr i e
krajiny priojl&8l 23.kom8j a 2 mplement8cii ak| n®ho pl 8§
ED pre Ukrajlnu o0 zodpovednost:i pr&vnicklch os?

septembra 2014.2

2 MARAARSKO

MaNarsko patr2prmevdazu tgrteSsttyn osu 0 kg ccvhe dansmiatS.o u V g
2001 bol prijatl samosttater‘sltnn&)k@r‘vny chl patzoemacr
pr§vn|ck3®Temstoobyz§kon nadobudol % innos$S ag 1. m§
Il enom Eur -‘ggkejn ¥:ei eozdelsdrdl. &®ovdvdals S an§ trestr
a druh8 | as$ m§ trestnoprocesniprdia&rnakteddn.osTentta

Tgto pr8ca bola podporovan8 Agent¥MBrou na podpor.tu

APVV-0620-11.

This work was supported by the Slovak Research and Development Agency under the contract No.

APVV-0620-11.

Dostu p htt@://wwa.legalalliance.com.ua/eng/press/2046/

Dost upn® na http://www. dl apiper.com/ gl obal/public:
VmaNarskom Trestnom z8kone s¥% v A 70 vymedAdovan«

szahul “%ecich sa nadpag8omi na®osepkn|tziynn§lsmkze§ kpoond vl i ar ou
“Dostu p htt®//wwa.upm.ro/proiecte/EEE/Conferences/papers/S1A38.pdf

Do st up n ®//wwea.intbrmatiopailawoffice.com/newsletters/detail.aspx?g=03cc5a8a-eb3b-4900-

b9c7-dadalae61160

Do s t u p htip://mwa.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-47aa-

9439 aa4d8f2c3395
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s |
a f
den
| at

ckej osoby. Gpecifikom pr8vnej Yapr avy

r odisdddejnie®s dlyy (1| 3 ods. 1). Poki alO t
@konca aj obV|nen§ avgak nie je ods

drlndioa. f akt nepochybne kompl i kuje iu

amhl iolsdlbn &|j praxi

pr8&vnickej ossatkeeak:m: gu byS ulogen®

Isop§kchan|u Yosmy sel n®ho trestn®ho |inu uvede
n

t

%

j e
ed

L 0w
U$

T Q WwW 5T
q_'Nm_‘
—:—:—:-U<Q_(D(n<

=~ 3 53— X35

profitovala z trestnej | i nnos
ol psperihakeg kvioisvbiyoius j ej | 1 ena
u zaswvepeticeaBoapeboovidzka, al ebo

o= o we
~
— W
o
)

ahuj Yace sa na pr8vnick® osoby:
régévnickej osobym akkdbmwm§wanziaa ogdlea 1§
nnosti,

i linnosti pr8vnickej osoby na jede
o] obstar8vani a, prij2mania dot §ci 2,
a, uzavretyiaa koncesnej zmluv

e pok¥Wt vo vigke ag trojn8sobku z2:
trestnej |l innosti naj menej vgak 500
kombinovas ulogen2m obchodnTch obmedzen?2.

Sankcie sa uplatniaajvpr 2dgg keN trestnim |inom spololnos:¢

|l en alebo vlikonn?2 pracovn?2ci oprg&§vnen2 kona$S v nm
in

o --

Pod pojem Apr8&8vnick§8 osobaf
vr 8mcil i abskeho pr 8va (akciovsg s
pr8vnick® osoby vykazuj %ce ekono
Gt 8t a jeho neerdg§ my§r odk® ior gani
nepodliehaj % trestnej zodpovedn i

Ako ug bolo spomenut ®, druh asS samostatn®h
Z&8kladnTm princ2pom tohto z8kona e, ge spol ol n
p8&chateOa, a preto niemé y@h oma¥ s¥%anom lodbwvan? . N a
pr8vnickej osobe pjrée spaggmehn®,auvualky bwl anisa flhaandgj ftyrz
zodpovednosS. Ak je trestn® konanie ukonlen® pr
pr
pr
3

padaj ¥ takmer s
| |l nos S, spol ol
sh&i kne vbt gani

ie zri adzeml®&sA4vna

d
0
kb

z
0
8§

ot i p roSwrbieck efrestnl poriadok sa pougije ako P
ocesn® ot 8§zky, Kktsoarn® sntiaet nsovim uzp8r kaovneen. ® v

POO0OSKO
Vroku 2002 bolvPo Osku prijatl smonbpdwaddddo szt§ik oknoloekt 2 v
a !lny zakrSzalm®u ptordesht u (zbker R8028kondw7z pol oc¢
8§ k nadobudpbk “heglt®S novel irzskd i2 Wo5.l olbieeke e n T
§ k onrocyklz 2005 | . 180, pologkal492.
Vzmysl e predmet n®ho z Sukbojneak t j ec hiSpla@mk t 2avknoy psr § v
organizaln8 jednotka bez gtat¥%tu pr8vnickej 0s o0b

N N N

Yovr adov a ich zva&azkov ako aj jednotky Yazemnej
Kol ekt2vny subjrektsgael od|nostbeilendkapi t 81 om. TakTto
zodpovednl iba za trestn® |iny uveden® v samost a
obmedzenT v porovnan? s trestnim z&8konn2kom, nap
rozsahtrest nTch | inov.

Kol ekt2vny subj ekt nesie zodpovednosS za prot
zodpovednosti kol ekt2vnych subjektov stanovuje na:

*Dostu pn® na htt p: [/ / pp9982640akeazldisernostirntajnserdstnicodpbvedhosti-
E)ravmckych -osob-nektere-staty-eu
Do st up n @ttp:/maw.internationallawoffice.com/newsletters/detail.aspx?g=a95538c1-4e82-
47aa-9439-aa4d8f2c3395
"Dostu p ht®://wwa.asser.nl/upload/documents/20121114T044426-Rafal Kierzynka Liability of
legal persons in Poland.pdf
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kutu ag do vIigky 20 0000000) PLAI ¢pnikl ivg!
2y mw zdaRovacom obdob2, keN bol trestnl i
i
pa

z2skanlTch trestnlim |
nasp8chanie
byprepadnu
C)prepadn ut i e
T Fakultat2vne:

t rzd sstkroevj ploicrhrBadsztaij ,%ac i ¢ h
nosov, ktor® s¥% visledk

—_ =

iz8kazy (ukladaj% sa na dobu 1 ag 5 rokov):

a) podporepraPamovaS obchodn¥% |innosS, produkty,

b) poug2valS granty, dot8&cie a fedkown| n¥% podporu z

c) poug2vaS podporu poskytovan¥% medzingrodnTmi ¢

d podg&§vaS ¢giadosti na verejn® obstar§vanie,

e)z8kaz vikonu konkr®tnej |linnosti; t¥%pnadk w §k az

alebo | ikvidsgcii kol evketCkvenmeuhSoa mseupld/jgeakneus, t naal necboc
ivyl %l enie z verejnich z8kaziek,

ifverejn® ozn8menie rozsudku.

VpoOskej jurisdikcii platila od roku 2003 z8s.
zodpovednosS, ale mus?2 to byS podmienek® psébapl
vinng zo sp8chani a z8vagn®ho trestn®ho | i nu al
opodmi ene|l nom zastaven? trestn@kestavéhanita esat e®b
vdtsl edku okolnost?2 vylul|luj %cicma.trestn® st2hanie

Kol ekt2vny subjekt mitge mhesBdbrebttuntisto®poved
186 proti givotn®mu prostredi u,obicRddbnTtcerhe sumTahacnl

trestnl | isn%kroommpaemesektore).
Vs ¥l aspbejvPaOs ku funguje pravs8 trestn8 zodpove
vpraktickej rovine ternbmBade®OWk®mviya gmal & tpjto] et |

obl asti. Pr2slugn® poOsk® org8ny id¥% radgej obl i a
4 RAKBSKO
Od 1l janus8ra 2R)a0k61/451ke1 Wil i nmnd d pzovkeadm o t i kol ektz2v

(Verbandsverantwortlichkeitsgesetz VbVG)®PSpol kov§ zbierka z8konov je
151/ 2005. TiTmto z8&8konom sa zaviedla do taoktdcht §

os'hb. blelom tohto z8kona | e dosiahnuS predchgc
zdrug’einde. predovgetkim o akciov% spololnos§$, s
s¥%krommnd/Eci u, komanditn% spololnosS, z8&ujmov® zdr u

Tento z§ kon upravuje v A 1 ods. 1 podmienky, za |
sp8§chan® trestn® |iny a sptsob, akTm sa urluje 2z
z8§sade zodpovedn® za ak®koOvek porugenie ob¥%iahn
gi adne obmedzenia v zmysle Akat al gu trestnlch |
trestnej zodpov]é)dnostl zdrugeni a:

aVgeobecng8 zodpovednosS$S
Predpokladom je:

fsp8chanie trestn®ho | inu v prospech zdrugeni a
vHavkyvdl sl edku trestn®ho | inu) alebo

fporugeni e povinnost 2 zdrugen2m (napr. spo I o |
nehodu svojho zamestnanca, keN -pokas J]agdputel

keN dozgllychakni u bRzd, p rpectloojlen opsotvii njneo sXSahue zspe! i
a kontrolu automobilu).

b)ZodpovednosS za | innos g orsmzbhao dvuyjs¥cuepju j d/scoab yz a  p
ktor8&8 m8 intern¥% kontroln% pr8vomoc al ebo ms§
sptsobom (AV@). ods. 1 Vb

!.Dostupn® na
http://www.jusline.at/index.php?cpid=ba688068a8c8a95352ed951ddb88783e&lawid=102&paid=1&
mvpa =0
Z§k0n nepoudg2va pojem Apr8vnickdand)sobafi, ale poje
Dostu p n ® wwa.habsarbefien.fle/faecher/vorschau/185024.html
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cZodpovednosS za | innoRlSaz®améat nagmrecokve N zamest
Ysmysel ne, pr8vnick8 osoba bude taktiegtozodp
ivpr2pade, ak rozhoduj %c a osoba konal a ned
uzamestnanca knedban | i vost n®mu zavineniu, prs8vnicks8 o:
nedbanlivostnkeN rresszthnod ujitac,a iosoba konal a ¥mys
vV A 3 ods. 4 VbVG je z8roveR stanoven®, ge

atrestnosS nositeOa criozhlbdhbo acajme pramen@ov za rovV
navzgjom n%Ten;olfakﬂmejjéavrozpore so z8kazom dwmuyslée t ®h o
z §s ankybis inidem (| 4. Dodat kov®ho pEot ogskeamd . domhdokvkol rcuh
pr8&§vazhklaadnT Slcthgl, olpackt oge sankci e sa%onStarheubjnV@ nje
egte dodaS, ge trestn§ zodpovednosS zdrugenia nem
fyzickej osoby (zamestnanca).

Ak je zdrugenie zodpovedn® za okmueéestn tloirg, sm
nTch sadz®@xhp¢dOa z§vagnosti trestn® h |l i nu.
by z8vis?2 od visledkov hospod§8renia zdrugeni a
gphb k%t sl Ygi neziskavwal mhuzmhmu ¢ Sminem al ebo n§b
) Ak je zdrugenie ods¥%den® k pokute najvi ac
ienelne odlogenT, prilom sa st anov hajyiackn&giobn §
Sk¥“%gobngpded®gmnge max$ m§ | Nael gnzamip 2pSo vri onknoovs Ssa r
) Trestnopr8vne opatrennai a evhool ip rz8dvrnuegheon inug spt

WST <O <
cooT —ip &
<xa<uypa ®

(63}

LESKC REPUBLI KA
VLeskej republike bozl§kpmiijlat T4 1s8% n2edsltla ¢ Siffstid po v D
nickl SR zemgolpmitinamd $joasn w8 r aKidOtdA 28§ k obnoul s %| asn
atlT aj z8&kooz mNnN4d hak2 & fsausdisogtiSkEnjfev2 mtz&kona
vDdnosti pr&§$Aaizekhtclpkioobisobvml i zowaleshapr Zzlka
nski z8kon2k, Oblanskl so@idn®os§&d,skDbczhEkdom?
aznT|r$stg1é TEkohtRa &S ubsidi §rnu pEgkamut veos tvre?
viDdnosti p r &S2nzi ecrk?l crrxgtloiis obit me to vyplTva z A

eho Yapravy s¥%% podmienky trestoehr amad® o
enia, ktor® mogno ulogi S prg&vnickim pmstu:pb§m ¢
proti pr8vnickim osobg&8m (A 1 ods. 1). Spc¢
exn1/4 Yapravu trestnej z odmotvreadmro$v metps Giopi § k h
sBaoweR pring§ga aj tejonobldsts Tanto z Bbhopodetkatze kop?
t%ru vgdoksetmého| aBkiomizk@i eho pohOadu mogno
t n?2 odpovhNdnostiS2 pe8¥nisclolsivhon ioms gphovahou odv
Trestnz2ho z8kajokTkeatnah g eSNaak z8§kl ade tejto skutol|lno

CQ T X<O TUTONQOTTDT

nepovaguj¥% za osobitnT pr8vny predpis, é“ITentoozna!
samostatniprzafvkugnvsci trestn¥% zodp akopadieprai 8im pavidel ni ¢ k T
doLeskregipubl i ky tzv. prav¥% trestn% zodpovednosS |
ochrannich opatren2 ulogi S aj tresty.

R8§mcov® rozhodnutia Eur-pskej Yani e i smernice
“nie EU definuj% zhodnlkl po@veak ckwbjosltbu, ktaknol Ajae
pr2zslugn®ho vn1/4trogt§tneho pr§va s vinimkou ¢gt§g
vikone verejnej mo c i a verejn?'l'c§1tomevd|znmn§kraodsnelchs«
premiettaido Ad&. 1 oz§kwsnan?2 odpovhDdnosTtad zpma8mwenrrdstiel dceh zo
zodpovednosti s¥% vyl %l en® i ba:

a)Lesk8 republika a
"cit. podOa BPHUBLA¥tellnost trest n®hloELIEiNEWKKop rJ§ v nai
Trestn?2 odpovhdn o sithilame sSperspekivy. Pratta: Legesp 2013, s. 153.

12 Dostupn® n e

http Ilmww.wkw.at/docextern/tankstellen/Gesellschaftsrecht/unternehmerstrafrecht[1]. pdf
*Dos't upn® na http://www.l aw. muni.cz/sborniky/dpO08,

Pozri napr. GCMAL, tR.esknhDpr&8vn2 odpovRDdnost.i pr8&vnickl
11/2011, s 21. VANTUCH, P. K ng§vrhu z8&8kona o tr
Pr§vo, 20033 | . 10, s 2

Dostupn® na http: //WV\lV\llCﬂkOﬁlb(ZdlkSp/dOCS/aldp
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b)4zemn® samospr8vne celky pri vikone verejnej

Vzmysle samostatn®ho z8kona podOa dkej&obpmiese 3,
viazang8 na trestn¥ zodpotejistdineciaSl arBvnocajejopabbyg.
vgak vyl %l en®, aby za protipr8vne konanie niesla
aj pr8§vni clhegistepeecd.bMA v10 wuveden®ho z8kona je wupra
zodpovednost.i ng§stupcu pr8vnickej osoby. To znam
prechg8dza na vgetklch | ej pr8vnych n§stupcov za
osoby z konzekvencie trestnej zodpovednosti. Vz 8sade pl at 2, ge pr8vnickg#s
polas trvania trestn®ho konania zjegenr&jfink mkoan§ a
by dtsl edky bol i neprimeran® povdlh&kompPochpra®lro |
prech8dza trestng§8 zodpovednosS takejto pr8vnickej
jej prsvnych n§stupcov.

PokiaO ide o ot&§zku rozsahu trestnej zodpoved
otrestn? odpodenosObsaipu1§e/niakeht:ihvmysoblpoIet tres
m:ge dopusti S prz8a nktckrg8® olswdea, niaes S aj trestn¥% zc

vipoltu spadzajo4 iprye.l iFnoyr ma zavinenia tTchto trestn
Ustanov@&nz@kdma&stn2 odpovDdnosrtiiegpr Sovtn8 zckkul,c hk to

osobyaza aklTch predpokl adov, maj ¥% za n8sledok vznik
Ot 8zka zavinenia je riegen8§8 formou tzvsobepldei | 21t a
ogpecifick¥% zodpovednosS za zavinenie vzSahuj %cu
zavinenia pri fyzickej osobe, na z8klade Kktorej
zavineni a, a k nastaldi urlit® okokenoszdane@dbapi e
zodpovednou osobouporalyeninedadledok ohrozefrestzBaumpmn
z8§kon?lokmem zavinenia pr§vnickej osoby mus?2 by$S |j
byS sp§iejmenmehlebovj ej z8ujvmEamxliehej | i osti

I
Lesk8 pr8vna wWprava uv8dza v A
pr8vnickej osobe. Patr?2 sem:
a) zrugenie pr8vnickej osoby,
b) prepadnutie majetku,
c) peRagnl trest,
d) prepadnutie veci alebo inej majetkovej hodnoty,

nn .
15 pr2slugn®ho

e) z8kaz |linnosti,

f) z8kaz plnenia verejnich z8kaziek, %W asti v

g) z8kaz prijgunawnermcid»o,t 8§ci 2 a

h) uverejnenie rozsudku.

Prg8vnickej osobe mogno ul ogi S habanie eec dlebainepn@jetkopea t r e n
hodnoty. Na jeho aplik8ciu z8konodarca odkazuje n:

Z8konhrestn2 odpovhRdnost$?2 perB np ckipic hpivapSebA pdl
konanie proti o b vi n e obeifenejpfyzifke h i wlsewjbeps alke iah tre:
sYvi pioki@aO tomu nebrg&nia dilegit® divody. lch tre
apr8vne WYikoarkyonstao WkWonan?2 vykonS8vaj Yfysiggejasobé.dl a naj p
6 UKRAJINA

Prv® pokuspi ® zmeedreej zodpovednost:i prsgvnickT
ug v roku 1993. Ni ektor2 pr8vnici tvrdia, ge tre
naj girgom slova zmysle ug existoval a, al e abGlvan as |
daRovs§, ekonomick® zodpovednosS).

23. m§ja 2013 wukrajinskl parl ament prijal z 8§k
Ukrajiny (o i mpl ement 8§ci i akl n®ho pl 8nu na | ibei
zodpovednosti priBevmtiacc k4 8bhomsédtle nie je %l innT, a
®JELENEK, J., HERQHGsth2 DdelpownNDdnost®zendvpirokic
K o me n tjWliatumu. Praha: Leges, 2012, s. 85.

YJELENEK, J., HERQEGsth? »8lpovhNDdnostB2peayvnpeairc

Komen th@ilSatumu. Praha: Leges, 2012, s. 72.
Do st up n ®ttp://anvaw.tmf-group.com/en/Media-Centre/News-Comments-and-Features/July-
2013/Change-to-law-sets-out-criminal-responsibility-of-legal-entities-in-the-Ukraine
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2014 Prijatl z&8kon vymedzuje trestn® |iny, za ktor
TTka sa to napr. legaliz8cie przjmov z2skamhoh z
| i nu, verejn®ho podnecovani a k sp8chaniu terori
teroristickej organi z8ci e, aby sa wuOah]ilo sp8che
finanlnlch prostriedkov poch§8dzaj #ai sbmamnT miedo
psychotropnT mi pre¥urzraind o d pj le&dcmain iaa  %r adn2 kov inTch |
ostb zapojenlch do odbornTch verejnlch slugieb, a
al ebo poskytnutie neopmr28kvan,e naelje bvd hroedgyr ipmeer aarfadvpl y

Trestn§8 zodpovednosS vznikg®g, ak osoba opr8vne
dopust?2 niektor®ho z uvedenTch trestnlich |linov v |
protipr8vne konani eUAHe pdook ult a2 705d 08050 OWAH (v prepol
000 USDdo 160000 USD). Ak je tak8to osoba uznan8 za Vvi
verejn®ho podnecovania k sp8chaniu terorizmu, fi
skupinyalebo teroristickej ozmagéniSecipr §wuisékadjl j esSo ky
rozhodnutia a k zhabaniu maj et ku. Z8kon predpoklad§ g
samospr8vy, ako aj organi z8cie ni mi vyt vby 8n®r ast

zodpovedn®.

7 SPHRN

Vznik trestnej zodpovednosti pr&vnicklich osthb
MaNarts ko8kon | 104/ 2001 o trestnopr8vnych opatrel
%l innosS 1. m&ja 2004,

PoOstko z&kon |. 197/ 2002, poliogkkoa ek6 B8V npclzosploj
zak8zan® pod hrozbou trestu, % innosS o rok nesk*
Rak %stko spol kovl z8kon | . 151/ 2005 o zodpovednos
janu8ra 2006,

Lesk§8 retpubd8§kan | Sb418/20&8tn3d @d@EonbDdakdsh osob
nm Y% innosS 1. janu§ra 2012,

Ukrajina b 23. m§ja 2013 wukrajinskl parl ament prijal
|l i beraliz8ciu v2zov®ho regi mu ED pre Ukrajinu o
Charaktertres t n e j zodpovednost.i pr8&vnicklch osth
Vo vgetklch danTstl aksrnagjsitni§cthprijseven 8 trestn§ zodpo
samostatnlich z8konoch v podobe pravej trestnej Z O

Rozsah trestnej zodpovednosti pr&8&vnicklich osthb
Z paticeagv8§gobyroch pr2padoch vzSahuje zodpovedno:
taxat2vne vymedzen® v samostatnom z8kone. VT ni mk
zodpovedn® za vget ky Ttrreessttnno® |zi8kyo nuev.e den® v

Sankcie
Spol ol noouspankciuveden® ¢gts8ty je pokut a. Naj pr2sn
osoby ktorg&8 plat2 v MdhNmajskme. LNsjkmijermejbhdaud ke a
z8kona uverejnehiaPdOekmiskley aepublike.

Na %%plnborx8gejem za potrebn® poznamena$S, {Jge tr
0s'!b ksraajvi rkSocnit isnent 8l nym pr&§vnym syst®mom veOmi n
je to prwmekprdudzzenl pre trad2ciu tohto syst®mu.

o pr&§ca boh8 pgdpo¥wowa na podporu viskumu a Vi

§t
APVV-0620-11.

t Yar a
telnost trestn®ho Il i nu pr8vni ck®

Pougit§ I|ite
I a k
§ bilaricec skpkerspkktivg. #mata: Leges, 2013, s. 153. ISBN 978-80-

r a
BOHUSLAV, L: PSi | it
odpovRDdnost pr
87576-58-8

“Dostu p htt@://wwa.legalalliance.com.ua/eng/press/2046/
Dostupn® na http:// www. dl| stDetailmspx?pub=8388&K$Ssthua | / publ i c
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JELENEK, J ., HERCEG, J . Z8kon 0 trestn? odpovDc
Koment 8S s judi katurou. Pr a h8a-875716-67g6e s, 2012, s. 85,
GCMAL ,K R.rrestnhDpr 8vn2 odp csebDRulletnsadvikacier Svhl eROEh, os .
VANTUCH,P. K n8vrhu z8kona o trestn?2 odpovRdmrRd®dDt3i, pP
10, s. 2-3.

Nor mat2vne pr8vne akty

Z| . 2084 Sb. o trestn2 odpovRDdnosti pr&vnicklch (
Z| . 042011 Sb. o zmhDnhN nNkterTch z8&8konT v souvislo
pr&vnickTlch osob a S$2zen? proti nim
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dadalae61160
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aa4d8f2c3395
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http://www.law.muni.cz/sborniky/dp08f/files/pdfi/trest/kratochvil.pdf
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TRESTNC ZODPOVERNOSISCKhCH PBOBO A
NA SPRAVODLI V& PROCE

Patrik Rako

Paneur -pska vysok8 gkola, ®Dstav vere

Abstract: Conferrence papers calls about corporate criminal liability, their fundamental principles,
so that application models and with connections on right to fair trial in criminal respectively criminal
proceedings consequences.

Abstrakt: Pr 2 spevok pojednS8va trestmrlej] ogzobld,povedhnoddkt
vichodisk&8ch ako aj aplikalnich modeloch a spoj
trestnopr 8vny@h orcesm.l cthr ss/dvins | osti ach.

Key words: criminal liability, right to fair trial, corporate persons

KO%| ov® tsrlecsvi81:§ zodpovednosS, pr§8§vo na spravodlivl
1 bvoOoD

Vpr2spevku sa budeme v epnroSvandy cvhs koasl oi baint otsrtes tpnro§
procesvpr 2 pade zavedenie pravej trestnej zodpowednos

priamo zalneme venovas$, je dtvodn® zrekapitulova
ot 8zka vzbudzuje.

Tradilne sa medziodsrtwaltmeg g2 m uvs&§dza naddasb®e zpor
antagonisticklch pr2st uptorvoumezdozd p oivredinwisdw&il ntozun . t, |
trestn®ho |inu je zodpovednl jedine jeho p8chate
teoretici zaweadijés pr avej trestnej zodpovednosti
podot knw%uS, g.e hl®zvanl rkessmpe R kontinent§&lneho trest
modi fi kovanT . T§to modi fi k§ci a dnes zahRRa rizn
p8§chateOsava @mhkoh?2 ,opom2naj Y%, postihovanie za kol
Sl ovenskl8es ka8l doktr2na trestn®ho pr8va zhodne wuv
zavedenia trestnej zodpovednosti pr&vnickTich ost
Bouzat a, ktorT negat2va zhrnal po 8pniatk® hvo aosdt pnv/n

viObea vile nemlgebeziyﬁpl\yaﬁr‘eismau§azodpovednosS,
as% sp*sobil® len pokiaO to je nevyhmkt®emd maoshph
nensg§l eg? p8§chemied odenliiek tso ypar Sovmo prk® p&otbaS del i k

gpeciality), 3. pripustenie zodppoerdneotizE§priSwvui
trestov , pretoge by trest ulogenl pr&vnickej o0so
tTch, ktostlremseamdijnms | inom nil spololn®, 4. trestnl
osoby, 5. nie je mogn® popri trestnom st2han? zo
samotn¥% pr8vnickY¥% osobu,ozpoeto@ge bz;ésadoﬂoRDtper bis
vingerenciitrestno-pr 8vnej zodpovednosti prg&vnickTch ©sthb vy

! Pozri ktomu MADLIAK, J et al. 2011. Trestn® pr§vo .hmdRh®. Kogilcaes$
Ni ek o Ok ot r¥vsathn ek zodpovedna£G08. MADLIAK, d.i1 PORADA, Vois t b
LELOT, V. J[ed.] Jozef ZCHORA. Brat i stlrarsat nn®hBu rpork
ie poznat ky a80-86363k2masti . s. 281. 978
HERCEG, J. 2013. Z8kon o trestn2 odpovDiDdn
ro 2. aktualizovan® a dopl nDn®Fenyky d,8n 2 .
, Vanduchov§, M. Syst®m | esk®ho trest
datel stv2 Novatri x, 20009, S . 264 ag 2
o0 hmotn®. 1lvarO®ewyds8rn?®stPRr &hag: pWelptrercs
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Avgak tak ako existuj¥% negat?2vana odt!®vagdey jejuesd ¥acn
zavedeniu® Paradoxom vipoltu d! v opmsvi tird mavBderfieu jregtocej] m  a

zodpovednosti pr8vnicklich ositlhmte ype@®miadkagto popa
kedy sa vytvorila mognosS aby si fyzick® osoby z
pr8&§vom uznanp® edsoobjye. plogriedn®o shai vt -rie dan2. Nebl
do hist-rie aby sme si transallantickom svetejt¢ Anglisku @ S z o jpe R Tj antu
gt §t decfhcto neexistovali. VSpoj enTch gt8toch =zavedenie dane
sptsobil hi snapri.c kY udal os S zn§mu pod ng§zvom B o
ingtitucion8§8l nehoprs?yjsnMu®mut aslaa dpaeR namentnim advodo
1874vSp01enIch gt8toch prijat2m918. ddAdataku vbesitdayyy
zdroj ptvodn urlenl my@lriee mkzawe | 2 &b rcahS diodmd tml m ad a
vadl g2 zdrdj |me/IRai12 pakj mogpgatrupnearozgiruj¥ daRov Y
Pretoge 1ich splseo<h)SUQagoeame\AI%ard”m@/modlglegrglt§tn| Ya
hodnotu&hreféktlvaajevtom koOko peRaz?2 s¥% schopn2 spotreb:¢
vpodobe dom8cnost 2, korpor8ci 2, ktorn@dsav atkd d rkatpd n
schopn® viylim&§wadaSkavaj % diveru investorov. Tak si

tento Y e@Ir2jBaRpee pr 8vynziicckk@ oossoobbyy asva? | vyli rneozun e el
pr 8vni ck ®p oodsoobbey dvozklter ?gnoyv am 2 podni kat e Os k @go apr ong
val gie mognosti da Rehoveriac oonptjinmoasltii z Zaipd aa i S ni ektor
zdanen2 pralkanbm ngkladovviggziockkaeah kbeitpor Scie na

atTm zni govaS ich cel kov®& gqiuv orm® erR§ k || @d yz nmanelnd® v,

ziskuat Tmt o z2skal.i Oudi a, ktor2 sa schovali za z8Vc
osobu veOkwu¥%vbkhedal a pr§\l®hmajveytprh27véudigze eXi stenc
pr&§ve ta Wi elaommSlaovensku je to veOmi virazn® t ]
resp. umognenle daRdWean zcnptglomaalnnza§cda3Roa/Ich vino
relevantnim divodom zaviesS trestn¥%ohodppeéadibm@ns
VzhOadom na to, ge pr 8vnymisryism8imm w yk amad e pncaisu esdporvaav

chgpas spravodll‘abas pkooﬂ@vodnsﬁ;@ pouk§zaS na to
pr8&vnickTlch osth koriguje ug os 8k meeDk ¥ f e xioaloimm

apr &§vnickT mi osobami, pretovgeer ef n@stmmi8& nkadpsokedgb
mognos Sami ktor T mi zvygok popul 8§cie disponuje.
Med zi Nal gi emu d*vody podporuj*ce zavedenie t
patreo,affje mA m!ge odradi S od zlolinu ex ante tIT
ol akgvanl vihodu pre zamestnancov aljedlo zsp §dh apnr
Korpor&§cie maj¥% priamu kontrol u nadikontra ku§ vkatmolrmi g\
nem8pretoge p8chatelia vgeobecne maj % prospech zo

cez kompenm®civé hady k taokrc® 2d ozsvtyagnu4p Yzci ch firemn® z
jedinel n® postavenie zasiahBoBbareXxm anlte| iondorvadeeaz m
zaviesS |innosti ktor® splsobuj % znigo?/hlméder\/@nc

poukazuje na priamu mognosS korpor&cie zamedzi S

prostredn2ctvom j® Ramestamamiopndsteghjaeioygynosti ach pr §
subjektu zabrgni S p§crheaznaibur§tnriesjtmjejpr!2immdorsetijua eg!
podporuje nepochybn mu vzni k8 zodpovednosS za t %
jemogn® navodi S formuI§C|ou omisivnliclivedspS, ngdba
sptsobi §, ale spolieha sa bez primeranich dtvod
sptsobi S, almohotedi eS mal a

hal g2m faktom za zpoeeenobstitres€rmaej ckdbdh osthb,
niektov®denlch t®ze proti j e Moaweghenikuorjpeor 8as ked
bezprecedentn®% sil u, al e poug2vaj¥% ju sptsobom,
jednotlivcom ale ispolo] no st i akoi ekt «kmul chv ned8vnych pr2padoc
atrestn8 |innosS dest aibdialkistate wa §do atk cinohvi §rtd hv laas't

azmi znutie desiatok tis?2c pracovnTchNmieétuSA,Enrpr
pokiaO neghalgéoni uk poug2vania p o dv o dskrytic kihu ¥%jethoo v n 1 c

B I i g ¢ i hetp:/fvevzlawiuninova.sk/konferencie/ZBORNIK_TZPO_web. pdf

Pozrl napr . Rawl soJf ®r GposaS8odKalvbis@r aim 2007

°® ARLEN, J. Corporate criminal liability: theory and evidence, Nyu Center for Law, Economics and
Organisation, law & Economics research papers series. Working paper no. 11-25, s. 144
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Y%l tovnT ch skkriyhh 88c hf i e mn®t rsatr@myv wg @2dminedslke0 kel d.c

podanlT n8vrh na konkurz.podd¢? phrnfonnhel ol s8&wmnlve
Odhal eni e podobnTch pochyben? ostatnTl mi spol ol
Communications, Worl dCom and Glnoabs&2lv n@mo ssstirnagt)g8 mt a
prokur 8tori tieg odhaliinficodoesviaatke pochybewmmhavp
vpriebehudoby. Vposl ednom desaSrol 2 prakticky vgetky veOk
sa dohodlii na vysporiadan?§ gm§k lha dpoovcphryepdedni28 daz Wjcla
desaSrdbdva Stveeharokoch sa najviznamnej gie pr2pady
pravidiel. Najva2a]gia ulogen8 pokuta vo vIigke 500
stanovuj e censumat pomkdov naj z8vagnejg2ch proti mor
predst avoval a hodnotlU 1,2 mld. Dol 8rov. i

Uveden® poznatky zreteOne poukazuj Y%, ge 19.menen
storolnmndioi du8l nej trestnej zodpovednosti nezodpo
Pr8&vny di s1lau iz padfskastakina Y%zem?2 Leska (aj n &gstnej ek p
zodpovednosti pr&8§vnicklich ost'b) ost§va uva@znenl v
akTkoOvek modernT tpark§vingg wiysd ®me § Al en el ement §rn
vlienenie trestnej zodpovednosti pr8vni ckvecendsthb

kraj2n. Argumenty nav§dzaj Y%ce nazppadhmnidamtlemaijei n &
jej zavedeniu vnagom prostred? jednoznal nerpopbaiethd aald g
kagdodenn Yichvpyee| notiar ioz 2 k,t &khtoa ®p lzy n Y.

Napriek prevahe d!vadedesmer tjrécsitalejk zodpovedn
je potrebn® zdl'razni S, ge je zavede®irmaj mfmpouiee by !
zprocesnopr8vnymi z8rukami pr&va nahé&adamodlai vpir i
pr2spevku nalrtneme niektor® Yskaliaagamepgdehesat 6o
sajednalook onani e spW#lSawcdbm® nsavsppadgoeehboi @a restnopr §vnymi

2 TRESTNOPRCVNE OSSOBIPRCVA NADLSAWHMAWROCES HVO VZ:
K TRESTNEJ ZODPOVEDNOSTI PRCVNI CKhCH OSDB
a) Medzi prv® n8legitosti pr §wancina j slpo awvadclsitwn

konot 8§ci 2 j peezurgpaie anaviny.a Gt andar dne s a prezumpci a
presumptio boni viit eda prezumpcia pocti v®hles toabvinad ncah. dZoakkuorte
iz8§konnlch pregpieotbhe aby sa na trestne st2han®l
poki@mOnespreuk8ge opak. nal g2 m j ej disledkom je,
pretogpodsmtaojveho trestnom konan?2 nemus?2 nikto okre
| 2m sa predch8dza negat 2vnyan vdiolpnaodnujmg navaort §ee Aioh o & D ¢
os'!b sppehohgsvot om.

Lo v g apkr 2 prade trestn®ho st2hani a pr8vnickej
prostredn2ctvom tejto z8sady ako fyzicks§ osoba
vobchodnozg&8va2azkovich vzSahamcht ejjeg o mztSesraid§!| nsap oa mI§i.

charakter tlTchto wz%ahdwmTip otheerhoiddlinypairtner si  sa
subjektuskt or Tm obchodujteam,nefemecwrit@ahito druhu pr8&vnyc
kOvl ovY% %l ohu d5per alsacehrogpmios Sr danej pr&vnickej o
z8§vazky. Ak aby aj obchodnl partner alebo ak&koOv
vhodn® sa namysohtigefou |i pr8vnick8 osoba samotns§

obchodnTch pmrdmieamaj Yocom trestnom konan? nakoOko
dopwugSaS Nal gej tr ewotdmeje |niirerkaotri®@hma gr .powvodov,
cudzej veci a pod.

Stoj 2 za Wvahu zv§§i S dlystdkebyrbdla impt ek E€1 net aepp
nakoOkr2pade podni kateOskej |innosti odtchlodnli ers umij
apr8vnick8 osoba mitge zani kn%uS aj keN trestn® kon
priaznivo avligaaskentkwrmg, v|I iobehmdan®h® registra bud

existenciu pr8vnickej osoby nerelevant n®NalAejgarke ¢
len pred vijastpbt pelam® asi pol oL & pwaplaadu jake ub uodte
pr 8krmgi cosoba, j ej pr8vny n8stupcovia pr2padne Nal
z8ujem pogadovaS nShprapudékodl 2ktenfasmimge vpOe®S

6 BEALE, S.S. A response to the critics of corporate criminal liability, American Criminal law review,
vol. 46: 1481 s. 1482-1483
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rozsahu. Pret entko aals genktidhal edlkeut e ®8p vedprsdae md sitois
splsobilosti viesS trestn® konanie Yspegne nho Kot
strane prokurat %oy 8zkhkeopomimapolsoei rel evantnej V Z (
republiky vo vgetklch spiwgshespbatslepopgoedmé chliph
os'b pripravenl vykon§va§ uveden® ¥kony tak aby

neschopnosS zo gt8tneho rozpoltu?

DruhTm faktomosygplivaj Zucpodni kani a niSkvenskey T ch
republike je ot8&8zka, | o zabrg&ni niektorTm druhom
obgal ovanopur moveysarkl i chybaml, i inTmakdhgsdmdnezq
od gt8tu nemal ® odgkodnenleauzgalpczgﬁlmckdevrs%ltd(sbra%lm
anemajetkovich mShoadh| gkody TEWURBodsvt ate na | innost
just2cie zalogi § vtedOmtio vd npekitl jobée znusn® I vzhOadom
zohOadRovas.

b)nalgﬁczpplnemoztemetur]e taktieg ot8zksutnemokowmowan¥,
vpr2pade zavedenie trestnej z modnpeakach Slovenskejirepubliky§ v ni ¢ |
Pr i nmef@tenetur se ipsumaccusaregar ant ovanl naj m2® Eurz-§kdkhymhdo
OudskTch ptegbadBch je pr&vom, ktor®ho doktringl ne
nasl ed®od®a #Aohto pravidla nielen sudca, al e aj p
pologi S obgalovan®ho ot§zktky0h%émd%bae,!totscb iy
nazvaS obgalovan®ho pr§vo neby$S vypol %vanT; v A
sebaobvi Rovani u. Neskorgie vyjadrenie |je viac v
privil®gium svedka ondkmiienimw§ Yaciup covte§\z krug it ent o r o
di skutovanl tak, |i sa vzSahuje na osoby obgalova
byS kladen®. Osoba obgalovang z trestn®ho | inu
inkrimi Bzjk#%cu jet taktieg voOn8 dokonca od Sagkost
Spojenich gt&8§toch teda osoba obvinen§ nem§ |l en pr
sebaobvi Rovania sa vzSahuje i na SagkowZiohojkt or ®
mogn® usudzovas$, ge interpret8cvarb®hne pré&yvavyao
nedok§8ge vedome regulova$, a tTm zabrgni S vzniku
Jedng§ sa tTm o vyl %l eniie fpcrramu'ld§(3i,e,kfroesnp.!2ap|eink§5(

PokiaO z8kaz sebaobvi RRovania je teda z8kazom p
neprospec proti ktorej sa vedie trestn®r &nocnian i
dokazovanla ako d o s nea tiplamefie yperh?op ama@t epri&vni ckl ch C
p8§chatfeyziack® os onbdusopevandiap c hani a tr est n®hot 2lvi naug
ktorTch bol sp8&chénizaakadieni atakeptasfrédmhosy ome
s¥% chts8wehi ngtlaku na ich osoby dadnyu csuij ¥p roirwgddadiyl

vt r est nom toknoabpwr2g nkc i upl at Rovania z§8sady VvyhOad§va
obj as Rovmac ha&kdz a S prospdclaing pv ospech pBroéjatleiOanostkis.
Vpr2pade pr8vnickl ckhompdlexnepadgij egdorB8Omd  nsapkool Qikpor

sostatnl mi gt 8t ny mi or gt§mens t nso¥in okrogn8anny? |iim§ sc® eodv s
daRovY | i coln¥% kontrol wst anhgr@celki it @omuiabysyikeuli SOl
nepriamy n8tlak na pr8vnivdilk%tane¢bd,i nkhtosn § smjaj| ad ma
trestnej |linnosti, pr2padne aklmkoOvek iteftromsp? s
konan?2 z2skajveajS dtifalmknemz ys voj ou samostatnou |innosSou

nal g2 m aspekt om, kt.oi B Ipsatniv fign temeturyj e ot §zk a,
vpr2pade vypol Yvani a svedkov trestnej |l innosti,
presnej gpioer uigdeeni @ |tiejnaop |anfesnd geghdstéeblowerov, ktorT ozn§gn
trestn¥% |innosS wrrESmmii ck®s$ady obagp ra. z8sady pril?2t
zamestnancov pr8vnickej q:e;ssarbomqptr%ﬂétawezdnkemnam&aarchu
prB8ivckej osoby poruguj % alebo napl Ruj% t¥%to z8sa

nejdeopri ame porugenie tejto z8sady?

¢c) Vporad? nasleduje pr8votmaestehmhhbargvmyakooBNabg
spravodli vl proceslosO8§akdw pptSpra&Ees apt i k§cie pr §:
m8 niekoOko vrnstcihevj.e PrwtoruoszS zabr 8ni S totognost

"IVOR,Jet al. Trestn® pr8vo, kri mi nal i s kantkxte konttoly z p e |
kriminality. Al ed LenDk, Pl zeR, 2013
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pr8vnickej osoby. Nie je preto pr2pustn® -pabS8yw nadyv
veci obvine n e j korpor8ci eadkwoltpomdobhladj csom. T odt tov ooddul 2 ¢
toho aby sa zabrg&nilo konfliktu ob&hjodand mme &A&il eyl
obvinenej korpor&8cie.

Vpr2pade slovensk®ho pr8vnehdzpBasthaddjiiau joes ot
Sl ovensk? trestn? obhaj c owhiteacollareesm Gofgorateicime takakstk Y4s e n
maj ¥ gpecializovan® Ytvary big | aw firms, magi c
ni ekoOko desaéaxe)iltéjtopbfaﬁlvammﬂtpdlSC|pIin§rneho pr2s
ni ekoOko pr§vrmqbordfv Vatﬁ\ma:tlvzzvngenej pr8vnej regul §
iNal g2ch vysokovinostnT chvTozdnvaem vad vpor ki Set noyvs | vue nsut j #coi |
Vi 8§mci poslednich dvoch desaSrol 2 ve (k¥ vinasc&k Tperhz jfi

poch8dzZeannzosti zaobeca) iabucsbamwehi terporate cri me,
So vznikom kr2zy tento gruhpr!eitmngoestviygreattrroa/lan
korpor8cii naj m b8nk, poi sSovn?2 prinieslo pozoru!

moderovanie vyjedn§vania niddizain| gt &t nysmiol oF g& s &Ha

krekordnTm pokut&m aggm® pamb g apuopdenainkieenitv t T ¢ htdako s u b

rekordn® pokuty wudelen® bank8m za manipul §ciu sad
Credit Sui sse, alebo HSBC za pranie gpinavich p
mili-noevdpbgl eednej dobe rtredkomatng Ppbkmilai rd dol §
investorovanespr §vnom ocene@BomiernvVéh ovymot ek8&8rnych | is
viznamu |linnosti trestnl chnaporesrvanS knoav hbouddneo tpeo.k r a| o

g) Upl at Rovanie Nal gej z8sady ktor § sabisinbdery.k| e
Avgak m8&m za to, ge akcentovanie tejto z8sa&dnciakoa

koexistenci e kionrdp ovri &tunS8d jnetjr east e ¢ ezjo dpwzo&jeadmmia t k o mi
ale o subsidiaritu.
f) Pr&8vo na odvolanie ako garantovam@®ypepr&vapED

pr 8§v na spravodlivl proces materi rApadédvobdlaladk
udelenla ntrekttow ®kborz® z8kon navrhuje je iluz-rn
aostatnich prg&8vnych pe8ahavej edeoabamn® prs8vnickej
neriengeizasA av2 jejkeNdhudd d&dvacclhanii u vyhov&n®2cOpr
urlen® na to aby kor i gotvoamtio vpard?yp akdoen ajnei av, e Ganvig aka gvk
upl at Rovani e tdhvtod pw,§ vikat, o ru@® pwo2 g a e opreqaut Mp o/i € ne

g Vpr2pade ot §zky trestania akepmpawsd eldinel s Y
vpr2pade pr&vnickTlch os'lhb rovnako kontroverzng§
snal rtnutT mi srygvmicsi| oprSami mpvaiSemc ne virreys.t aNWi a pr g§vn
vprvom rade relevantnl t r leys Tentoztress fe ede faeto npar p§l vnnei nclk e i |
samotnim zalat2m trestn®ho konani a, pretode vrearnug
trhov v jej schopnostiamo g no st i na Rom fungova$S znamen8§ ug san
Avgak naozajvamrogepi espbg je trestom odstr 8fgaj %ci
gener Silnmdeijviidu8l nej prevencip®dEnABmtyhpr 2&knhddArEde oJ
ina to, ge zrugenie pr8vnickej osoby ne%plne pts
zti tul u, grer okfl e seinotnoSvl oav a b s or boobvdaolbin Timm ® rsepdarieat |omo spt
Atak je mogn® prisektedmisSh Krajvin§ch maj) @naakgzaed
gtvorky.

hal g2m aspektomre%tiasnizacipriS8wnijeklrcthr ass poi s
odpovednosSou za ktekvp@m8tinelxloplai myhuAsa d§ vybu
i nnotsd k mi el en oddelenia pr8&vnickTIl c-tollarkaxcormete §r i 2
rime & complianacwediankvacseujWo nzoodpr e za pm&ddte8aiia
egoci ai2pade trestn®ho konaniaa s Savdree,ajktmpoi® Swhy
rodukt ovt¥i egtkcﬁlreeloat2vne.atraktzvne produkty

Vr 8mci odkl onov tr est n ®hdovikhoonla noitaSviskyit sdeosit!ed§ doS t
je potrebn® mak8j krajine asmpetl ®ll inos ttionmui jjeenep@at rebn® pr
ipr8vne normy. Je dl!vodn®sbabgj ppodmov@éowasoi pr 8§vn
zohOadRuvloan .spAd| 2va?k &pwp eivia, vd a Ro vdkenbmickepkdmimalideo c h a
vo vgetkich jea podobEBch HWij@eyninecshkrdka@an¥ i muni z:
politicklch,bejzpetinlosiaf cha akt ®s &l as nhoosktiia Ob sitfei daa

z
I

c
n
p

8 BAER, H.M. Insuring corporate crime. Indiana Law Journal, Vol. 83:1035, s. 1037 a nasl.
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prokur 8tori prekral uj %Yci svoje pr8vomoci , jazdiac
skupiny policajnich pr2slugn2kov, | i adwavk 8t ®v ,br
odivodnen® predpokladaS, g¢ge potineaetBde ImogHlosds w«
tak budeme miesto tohto riegi S vily -Rogedianh@ npSrcehj,a v
tTchto neopr8&8vneniec h vihod. nPrzek oon?§ kP raeltn®jest< & ane
ktor® prevagne pBcmapdl in&si | alie¥H tas t ns2ak o yomuwtnrgh u c
zodpovedaj Yacemu profitupstkaotnklumenbkbo®mmy bhapodadelki
patria. At ak ako m: geme vidieS vigku sankci?2 wudelenTch
jedeng8sd sl z §wrrdatvre@ma | §kav® sumy, ktor® dok§ge
z2skaS za dOgku jedn®ho Oudsk®ho (piow otvataln®io kss @ ®a mi
n8g gt8tny rozpolet pred dravcami, styaskt ®unx iksotpu?jreo vna
% ehemastalo kuplenie so spravodlivosSou.
Vpr2pade udeOovania sankci? pr§vnickim osob§m
objavilvp o krzzov!eg'i elolblezzy/ spololnosS viIgdy prighi ne
viznam je tak e OkT , ge nie je mogn@kpesmeachadiiclH
too bigtofail. Av gak tento druh zistenia bol l en zaliatk
spololnosti nie s% vzhOadon rrush svpanvekdamitatenoon e Ok o

big too fall, ale to@) bigtoUtesteugture. Lo to pre uplatRovagisadsanloc

nalrtsgva, ge syst®m trestnich sankci 2, ktor® bud
Iinnodé bobmedzenl realitou ekonomick®ho vTznamu
gl ob8I nu ekbakmipkouki a® sa bude vygetrovaS pr2pa
prevyguj %cich pol et |asmesltdn% nnexamdsOt nnanost i s a
obsol ®t ne wustanoveni e, pretoge podnikom nebude mogn
odrazilo na ich zamestnanosti, akoicene virobkov, tzn. , ge nie je

podni kateOsk® prostredi er,e Zarev nuiveepdoefno®h dsoasntkac i rea itdd/
bez dopadu na zemes tprraondouskS oak rapolhel kast igtwawndar dnd
prostredle nie jtta, Nepopom?iaaR@ewarie zodgooowmdnost
spriaznenlch politickTahs§vsatS §otp§mutdidey oy S v gyegtvk T ¢
spolol mostridzawaosd elrearz wl atexicht uj@z@acrh oyst ®me .

3 ZCVER 3
Je mogn® kongtat ovvaS,-prgv§ev nzg v ezdoednpioev etdmestt no pr !
el ement 8rnou paebenvnypyoebofvaS distribdt®wveygSp@®meod

Mnoh® protiargumenty sYs postaven® na realite do
spol ol enskou, pkéwmomuckew!l atou 21. storol i a. Mo ¢
mnohokr §tvnad ayyrnao previgila moci gt 8tnej, |l o jedn
definit2vnou privati z&cifo/az i weur enjonclic hmi*oo hi nggtt § tt w ca
person8§lnym substr&tom gitjacijme noad !dvaordem n&p & dazklt n ée
formovgn8t e u dltnialrdtio ar Skmc i mo n o p ol uto wpadoba gaveddnine a
trestnopr §vnej zodpovednossiangcg§?¢nivokicmims:b a
Pougit§ literat %ra:

| VOR, J et al . Trestn® pr®ovedky i ami haresznl®a, dibe
kontroly kriminality. Aleg LenDk, Pl zeR, 2013
MADLI AK, J et al. 2011. Trestn® pr§vo hmotn® | I
Ni ekoOko YwWvah k trestnej zodpovednosrthOR@DA§\)(/n|cklc
LELOT, V [ed.] Jozef ZCHORA. Bratislava : Eurok
Dot erajgie poznatky a80-8RB6%63%2nosti . s. 281. 978
JELENEKHERCEG, J. 2013. Z8kon 0O trestn?z odpoviDdn
judikaturou2.ak t ual i zovan® a doplnhDn® vyd8§n2. Leges,
Solna$, V, Fenyk, J., C2saRov§, D., Vanduchovg,
trestn2 odpov®dnosti. Praha: Naki adatel stv2z Novat
NovotnT, O., Vanduchov§g, M. , G§main®. P.1. a Obetn§ -
prepracovan® vyd§n2. Praha: Wolters Kluwer LR, 20
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