Phenomenon of Economic Criminality and the
Legal Tools for its Elimination

Fenom®n ekonoknmiicnkienal I ty
ng§stroje na jej elim

Guarantees of the Session / Garanti sekcie:
prof. JUDr. Jozef Lent ®g, Ph
JUDTr . Il ng. Mat ej Kal al j ak, P

Reviewers of Papers / Recenzenti:

prof. JUDr. Jozef Lent®§, PhD.
JUDr . Il ng. Mat e] Kal al j ak, PhD.
JUDr . VI adi sl av Mi| 8t ek, PhD.


http://lawconference.sk/bpf/index.php?page=zoznam&lang=en&sekcia=9
http://lawconference.sk/bpf/index.php?page=zoznam&lang=en&sekcia=9
http://lawconference.sk/bpf/index.php?page=zoznam&sekcia=9
http://lawconference.sk/bpf/index.php?page=zoznam&sekcia=9

CONTENT / OBSAH

EU LEGAL AND INSTITUTIONAL MEASURES FOR COMBATING CUSTOMS OFFENCES
Wi €S G2 WU O MiiciCuZeiiiii ettt e e esaree e 1152

VYBRANE ASPEKTY TRESTNE£HO LI NU DA®xcOVEHO PODVODU

Jozef Lent®g ., ...Mar.t.i.n.  Krn8l 1161

K PROBLEMATIKE KRIMINALITY VOBLASTI POI STNhCH P®IDWO®DNYM V

ANEGI VOTNOM P OSLOVENSKEJ REPUBLIKE
Bar bor a Durl.g 0.0/ 8 et 1167

PREVENTION OF CORRUPTION IN THE ECONOMY IN THE REGULATIONS OF THE POLISH
CRIMINAL CODE
LRy oI B YA =T 0] 010 1TT ] IR 1177

THE UNIVERSALISM OF ECONOMIC CRIME
El Ubi et aiKgwgowsaka, Krysty.na..Sz.c.z.ec.howi.c.z..1184

ZAMYSLENI E SA NAD REDUKCI OU TAXATEVNEHO

AHOSPODCRSKYCH TRESTNhCH NCYRNQOV Z @K ONTRESTNEJ
ZODPOVEDNOSTIPRCVNI CKhCH OSDB
I vet a Fedorn0Nd. 0.V 8 e 1190

FENOMEN EKONOMI CKE KROLMI SABLBEIE PFELINY
Ma r € K Rl Y G b 8. K 1195

Vh P

NI EKOO6 KO _POZN@IIBCDIODIKKE VYGETREGDAKIAZOWANI U TRESTNE
LI NU FALGOVANI A, P O ZNVEEQFOR/GAWNN EAN EA Vh ROB YC EINENRACZHE A

PAPIEROV
Ad 1T 8 M di@ s 1203

METE¢DA " NET WORTH" AKO | NDI KCTOR PCCHANI A EKONOMI

Mat e]j K Lo Lo @K 1215
MOGNOSTUI MM TY TRESTCNE PACHATELS HOSPODCYF SKE
AV I - T - T TR V0 a W o A V0 < U UOUSRR 1222

KRI MI

NEDOSTATKY POSTI HU LEGALI| ZGRESENE JP RELJ MNORD NEINL Nn

VYGETROVANI E
LY = =T O« N S0 o R T 1226

TRESTNOPRCVNE ASPEKTY ELI MI NCCI E GEDEJ EKONOMI KY

Lucia Kur inli sV sakv8. .Gi. B tUd.. 8. Koo 1235

DANGEROUS EVIDENCE AS A TOOL FOR COMBATING ECONOMIC CRIMINALITY i NEW
CHALLENGES AND TRENDS
Dariusz KuUel ewskiBprysEw.a....K.awa.l.ews.K.a......... 1246

LEGAL ASPECTS OF THE WHITE COLLAR CRIME i BUSINESSMEN AND CEOS
OF COMPANIES
(O gL =TI = ol - | TSRS PURPRRRIN 1253



TRESTNC ZODPOVEDNOSsSs PR C ViIiNEIFEKKHTGH NO'SINBCS T RO J ( NI ELE
EKONOMICKEJ KRIMINALITE?
JaKUD 0.0 K 1260

LEGALIZCCI@ PRE¢J MU Z TRESTNEJ LI NNOSTI .
Darina MagOanyov§, Gtefan ..Zema.n.,.....Ma.n..k.a..GKk.1268 8§ n k o0

MOGNOSTI TRESTNEJ ZODPOVEDNOSTI PRCVNI CKh CH (OFS)
EKONOMICKEJ KRIMINALITY V KONTEXTE NAPL NENI A DLFBINKCA ¢ TRESTNEI
PRCVA

Ingrid MdAd dea rao T®. 0.0 8.0.0. 1.8 oo 1276

STEHANI E PRCVNICKhCH OSDB AKO SPDSOB ELI MI NCCI E E|
Y Eo TS Y[V T 1286

TERRORIST FINANCING - IS IT A CRIME AGAINST PUBLIC SECURITY OR AN ECONOMIC
CRIME?
Anna Vi kt - ri.a.Nepar.8.CZ.Ki e 1293

KNI EKTORAKAM ASPEKTOM HOSPODCRSKEJ DZKERMEMI NSABELLI ATSN E J
SLOVENSKEJ REPUBLIKY AL E S K REPUBLIKY
Stanislav Pavo.l.,... Ma.r.t.i.n..SkKal.oQ . 1300

EKONOMI CKC AKRI MAN AKO JEDEN z DDVODOV ZAVCDZAI
ZODPOVEDNOSTIPRCVNI CKh CH OSDB
Mar git a Pr.oKed.noNM. 8 1309

VYBRANE I NTERP RAEATPALLINKEA L N £ PROBLE£ MY OBV IAS IOV RA N &SM
TRESTNEHO LI NU POGKODZOVANI A FI NANLNHRCH ZCUl
SPOLOLENSTI EV

ST o - N = o 2o o - W PSRRI 1316

SPECIAL FORMS OF LIABILITY IN HUNGARIAN CRIMINAL LAW i EFFECTIVE TOOLS
TO FIGHT AGAINST ECONOMIC CRIMES?
FEIENC SANTNA......uuii ettt e e e e e et e e e e e e e e bt e e e e e e e aaa e eeaes 1322

EKONOMI CKC KRI MI NALI TA VE VZTAHU K NEPFE&MAM DANEM
Petra SO P.KiQM 8 s 1328

Tl EOVC EKONOMIPKOODCRSKA KRI MDN&OVEIADNWI KY
Dugan Stanek, I ngr.i.d. . K¥Xt.na..Gel.onkov.8. ... 1340

OBETE EKONOMICKEJ KRIMINALITY A NIEKTOR£ APLI KALNE PROBLE£MY Z
OTRESTNEJ ZODPOVEDNOSTI PRCVNI CKhCH OSDB
Gust8v Dianigka...Taoam8g. . . St @MY ..., 1348

AROUND THE DEFINITION OF ECONOMIC CRIME
Krystyna Szczechowicz, El zbi et a T K9 @ 6 WaRK A oooooooiiviiiiie e 1356

DOKAZOVANIETRESTNEJ LI NNOSTI POGKODZUJBPCEJ SPOTREBITE
1Y L R I (X RV AN O OO 1363



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

EU LEGAL AND INSTITUTIONAL MEASURES FOR COMBATING
CUSTOMS OFFENCES

Wi esgGawUowi cz

Warsaw School of Economics

Abstract: This paper presents legal and institutional mechanisms of combating customs offences in
the European Union. The starting point is the EU common commercial policy and EU customs policy
in the framework of customs union. The work is related to the Naples Il Convention and "Customs
2 0 2 pragram. Functions and tasks of EU institutions such as OLAF, EUROJUST, EUROPOL,
FRONTEX are briefly described. Additionally, some of EU foreign customs missions are mentioned.
Selected aspects of the cooperation between national and European institutions in combating
customs offences are also considered.

Key words: customs law enforcement, customs crime, combating customs offences, EU customs
enforcement agencies

1. INTRODUCTION

In EU, as well as in almost all countries, Customs has been entrusted with enforcing
Customs and related laws for other government agencies. Customs are involved in the
implementation and enforcement of Community legislation relating to external trade, not only for
customs duties and commercial policy measures, but also as regards security, environmental, anti-

dumping, consumer protection, cultural and agricultural controls.l The principal aim of each
Customs administration (service) is control of the legality and correct documentation of the
international trade in goods between EU member states and the third ones.

The special attention of the EU Cu s t owwrk i8 strictly connected with controls of the nature
and the amounts of duties applicable according to the correct description of commodity code, origin
and customs value of goods. The field of work of customs authorities is much broader, because
controls of goods under customs supervision (goods in temporary storage and placed under certain
customs procedures) cover areas such as:

commercial policy measures (objectives) and commercial traffic,

security, safety and public health requirements,

compliance with environmental legislation,

compliance with Common Agriculture Policy (CAP) rules,

compliance with veterinary, phyto-sanitary, health and quality regulations.2
In the majority of Member States, customs are also involved, under their national
responsibilities, with many activities relating to the fight against: illicit traffic in drugs, pornography
and organized crime, as well as supporting the work of other services (police, immigration etc.).
Customs generally perform community or national duties simultaneously.3

Customs duties are important for EU budget: despite the fact that currently almost three
quarters of imports into the EU pay no, or reduced, duties and the average rate is just 1.2%, over
G 2 Billion in customs duties was raised in 2013. Member States retain 25% to cover costs of
collection, but G 1 5 bill®n_was passed on to the EU, nearly 11% of the overall EU budget, forming
a signiIicant part of the E U 80st r a d oviniresauraels, @longside agricultural and sugar production
levies.

E R ]

! Taxation and Customs Union

E\ttp://ec.europa.eu/taxation_customs/customs/customs_controls/general/index_en.htm
Ibid.
® Ibid.
* The European Union explained: Customs, Luxembourg: Publications Office of the European
Union, 2014, http://europa.eu/pol/pdf/flipbook/en/customs_en.pdf
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The evasion of duties on goods imported into the EU is financially damaging to legitimate
industry and the EU taxpayer. The amounts of evaded import duty recovered in these sectors
following OLAF investigations are significant: G 3 3 milion in 2012 and G 7 6 million in 2013°. So,
the need for combating customs law violations in the European Union becomes more and more
acute. There is number of legal acts and institutions devoted to this problem.

Violations of Customs law are prejudicial not only to the economic and fiscal interests of
states but also to the social interests of the international community, especially with reference to the
smuggling of narcotics and psychotropic substances, or of cultural property. In the professional
literature, as well as in legal acts, the different terms are used for violations of Customs law: custom
offences, custom frauds, custom crimes, custom infringements. Moreover, they are often treated as
replaceable terms.

2. THE 6DEFINITION OF CUSTOMS OFFENCES UNDER INTERNATIONAL CUSTOMS
LAW

The basic international legal act which deals with customs offences, is the Kyoto Convention’
and its Annex H. i Cu s t cofnfse is beee @efined as any breach, or attempted breach, of Customs
law. The document gives also the definition of "Customs law" i it is understood as the statutory and
regulatory provisions relating to the importation, exportation, movement or storage of goods, the
administration and enforcement of which are specifically charged to the Customs, and any
regulations made by the Customs under their statutory powers. The definition of the customs
offence is very general, and its application in practice depends on the national legislation, which
have to define Customs offences and specify the conditions under which they may be investigated,
established and, where appropriate, dealt with by administrative settlement (Standard Rule 2 of the
Kyoto Convention Annex H).

In the Nairobi Convention® the Customs offence is defined exactly in the same way as in the
Annex H of the Kyoto Convention, while the definition of Customs law is formulated as all the
statutory or regulatory provisions enforced or administered by the Customs administrations
concerning the importation, exportation or transit of goods. Additionally, two subcategories of
customs offences were distinguished: i Cu s t formesand @ s mu g g ICustomfraud” means a
Customs offence by which a person deceives the Customs and thus evades, wholly or partly, the
payment of import or export duties and taxes or the application of prohibitions or restrictions laid
down by Customs law or obtains any advantage contrary to Customs law. "Smuggling" means
Customs fraud consisting in the movement of goods across a Customs frontier in any clandestine
manner.

The Commentaries of the World Customs Organization to the Nairobi Convention (World
Customs Organization, 1999) point out, that the definition of Customs law is couched in very general
terms and it will not have the same meaning for all contracting parties as the competence of
Customs administrations varies from country to country. Commentaries give also some additional
explanations to the term i s mu g g thien gdée:f i ni t i on of Afsmugglingodo cc
goods have been concealed to escape Customs controls, but also cases where goods, although not
concealed, have not been properly declared to the Customs. It covers all modes of transport,
including the post.

5 Trade Customs Fraud, http://ec.europa.eu/anti_fraud/investigations/eu-

revenue/trade_customs_fraud_en.htm

® The analysis of these problems is presented in: Ovchinnikov S.: Definition of Customs Offences
in International Law, in: Mediterranean Journal of Social Sciences MCSER Publishing, Rome-Italy,
Vol 6 No 3 S6, June 2015,
http://www.academia.edu/13088473/Definition_of Customs_Offences_in_International_Law

" International Convention on the Simplification and Harmonization of Customs Procedures (Kyoto
Convention, Annex H, 1973), Brussels, WCO 1999,
http://www.wcoomd.org/en/topics/facilitation/instrument-and-
tools/conventions/pf_revised_kyoto_conv/kyoto_new.aspx

8 International Convention on Mutual Administrative Assistance in Prevention, Investigation and
Suppression of the customs offences. (The Nairobi Convention, Brussels 1977),
http://www.wcoomd.org/en/about-us/legal-
instruments/~/media/574B25F13D9C4D4BA44AB4CD50A967C5.ashx
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Customs offences can be divided according to degree and character of the public harm into
the customs crime and customs administrative offences.

3. EU LEGAL AND INSTITUTIONAL BASE FOR COMBATING CUSTOMS OFFENCES

European Union as a structure of international economic and political organization has its
own legal system and methods for decision making process. In the field of Customs there are
fundamental, principal acts like Treaties and the secondary acts i regulations, directives and
decisions. The most important are the Community Customs Code ( CCC)9 T Union Customs Code -
recast (UCC )™, Implementing Provisions to the Community Customs Code (IP CCC)**, Convention
on Mutual Assistance and Cooperation Between Customs Administrations (NAPLES II)12 and
Strategy for the evolution of the Customs Union®2.

The most significant EU institutions for combating customs offences are: European Anti-fraud
Office (OLAF)“, European Agency for the Management of Operational Cooperation at the External
Borders of the Member States of the European Union (FRONTEX)'®, European Body for the
Enhancement of Judicial Co-operation -  European Union's Judicial Cooperation Unit T
(EUROJUST)™, European Police Office (EUROPOL)Y, Anti i Fraud Strategy'® and National
Customs Enforcement Units, Customs At t a cJbir®d Gustoms Operations (JCO).

°COUNCIL REGULATION (EEC) No 2913/92 of 12 October 1992 establishing the Community
Customs Code (QJ L 302, 19.10.1992, p.1) ,
http://ec.europa.eu/taxation_customs/customs/procedural_aspects/general/community_code/index_
en.htm

Y'REGULATIONS REGULATION (EU) No 952/2013 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 9 October 2013 laying down the Union Customs Code (recast),: http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0952&rid=1

"COMMISSION REGULATION (EEC) No 2454/93 of 2 July 1993 laying down provisions for the
implementation of Council Regulation (EEC) No 2913/92 establishing the Community Customs
Code (QJ L 253, 11.10.1993, p. 1), http://eur-
ex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1993R2454:20130131:EN:PDF

1212 convention Drawn Up on the Basis of the Article K.3 of the Treaty on European Union on Mutual
Assistance and Cooperation Between Customs Administrations,
http://isap.sejm.gov.pl/DetailsServlet?id=wWDU20080060031 , p.193-240 (English text); http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=URISERV:I133051 (1997)

¥ COMMUNICATION FROM THE COMMISSION TO THE COUNCIL, THE EUROPEAN
PARLIAMENT AND THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE Strategy for the
evolution of the Customs Union,
http://ec.europa.eu/taxation_customs/resources/documents/customs/com(2008)169_en.pdf

14 COMMISSION DECISION of 28 April 1999 establishing the European Anti-fraud Office (OLAF),
on: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:1999:136:0020:0022:EN:PDF
®*COUNCIL REGULATION (EC) No 2007/2004 of 26 October 2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member States of the
European Union, http://frontex.europa.eu/assets/Legal_basis/frontex_regulation_en.pdf

6 COUNCIL DECISION of 28 February 2002 setting up Eurojust with a view to reinforcing the fight
against serious crime,: http://eurojust.europa.eu/doclibrary/Eurojust-
framework/ejdecision/Eurojust%20Decision%20%28Council%20Decision%202002-187-
JHA%29/Eurojust-Council-Decision-2002-187-JHA-EN. pdf

7 COUNCIL DECISION of 6 April 2009 establishing the European Police Office (Europol),
file:///C:/Users/samsung/Downloads/council_decision.pdf

* COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE
COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE, AND THE COMMITTEE OF
THE REGIONS AND THE COURT OF AUDITORS ON THE COMMISSION ANTI-FRAUD
STRATEGY, http://ec.europa.eu/anti_fraud/documents/preventing-fraud-
documents/ec_antifraud_strategy_en.pdf
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Moreover, we have to take into account the fact, that EU is the member of Customs
Cooperation Council - World Customs Organization (CCC- WCO) which has also created legal base
and institutional mechanism on combating customs offfences.™

EU Legal Base for Combating Customs Offences
The main aims in combating Customs offences are related to:
smuggling of the goods (contraband, counterfeit goods) ,
falsifications of documents (origin, value, others),
infringement related to the Customs procedures,
offences against the health, environment, intellectual property rights, etc.,
offences against integrity (corruption),
individual and organized Customs crimes.
Currently, above indicated principal aims in combating Customs offences are the most
important for EU institutions and well as for national Customs administration.

EU adopted some legal documents dedicated to the combating customs offences. The most
important are Customs Code and Naples Il Convention and also the document concerning Customs
strategy.

In the document Strategy for the evolution of the Customs Union is presented strategic
framework for customs with common strategic objectives which cover aspects such as:

1 Protecting society and the EU's financial interests by developing effective measures
against illicit, restricted and prohibited goods and developing effective risk assessment as
part of the fight against terrorist and criminal activity. / é /

1 Controlling and managing the supply chains used for the international movement of goods
by enhancing effective and systematic sharing of risk information.

1 Developing and enhancing cooperation between customs authorities and with other
governmental agencies and the business community.

In the preamble of the Union Customs Code (recast) , it is indicated i among other i that:

/ é Based on the concept of an internal market, that code should contain the general rules
and procedures which ensure the implementation of the tariff and other common policy measures
introduced at Union level in connection with trade in goods between the Union and countries or
territories outside the customs territory of the Union, taking into account the requirements of those
common policies. Customs legislation should be better aligned on the provisions relating to the
collection of import charges without change to the scope of the tax provisions in force. (point 9),
and further in the point 11:

In accordance with the Commission Communication of 9 August 2004 entitled "Protecting the
Communities' financial interests - Fight against fraud - Action Plan for 2004-2005", it is appropriate
to adapt the legal framework for the protection of the financial interests of the Union. 2

Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on mutual
assistance and cooperation between customs administrations, so called Naples Il Convention
includes some definitions and explanations concerning customs offences.

The EU regulations concerning Customs offences are generally consistent with the
regulations in the international law, however they take into consideration the specifics of EU. The
definition of ACustoms infringement se&genemrldefintdred by
of Customs offences, however, it includes more details, some of them referring to the EU only.

Infringements are defined (Art. 4.3) as acts in conflict with national or Community customs
provisions, including, inter alia:

1 participation in, or attempts to commit such infringements

1 participation in criminal organization commiting such infringements

E

° The list of principal legal acts on Customs Co-operation on Combating Customs Offences,

http://old.eur-lex.europa.eu/pl/consleg/latest/chap193030.htm and
http IImww.wcoomd.org/en/topics/enforcement-and-compliance.aspx
A strategy for the evolution of the Customs Union ,

http://ec.europa.eu/taxation_customs/customs/policy_issues/customs_strategy/index_en.htm#strate

4

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0952&rid=1
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1 the laundering of money deriving from the infringements referred to in this article.

National customs provisions (Art. 4.1) are all laws, regulations and administrative provisions
of a Member State concerning cross-border traffic in prohibited or restricted goods and non-
harmonized excise duties, the application of which comes wholly or partly within the jurisdiction of
the customs administration of that Member State.

In turn, Customs administrations (Art. 4.7) are defined as Member States' customs
authorities as well as other authorities with jurisdiction for implementing the provisions of the
Convention.

It is important to note the A wh odrlpyar taspgad of this definition, because the
competences of customs administrations differ widely between Member States. Some examples of
national customs provisions include laws prohibiting the import and export of psychotropic
substances and narcotic drugs or pedophile materials; restricting the conditions under which certain
firearms may be imported; and limiting personal importations of alcohol and tobacco products to
goods for personal use only. This list is simply an illustration. National customs provisions vary
between Member States. It is also worth to note that that the definition of Custom administrations
allows other law enforcement agencies (for example the police) to apply the provisions of this
Convention where they are competent to act in relation to customs infringements as defined in
Article 4.1 of the Convention.

Community customs provisions (Art. 4.2) are Community and associated implementing
provisions governing the import, export, transit and presence of goods traded between Member
States and third countries, and between Member States in the case of goods without Community
status or which are subject to additional controls or investigations to establish their Community
status. Provisions adopted at Community level under the common agricultural policy and specific
provisions relating to goods resulting from processing agricultural products are included in this
definition. Community provisions connected with harmonized excise duties and value added tax on
importations, and national provisions for implementing them are also included.

According to Article 1, the Member States of the European Union will provide each other with
mutual assistance and will cooperate with one another through their customs administrations, with a
view to (Art.1): preventing and detecting infringements of national customs provisions, and
prosecuting and punishing infringements of Community and national customsp r ov i s i Bns.l él

European Union Customs legislation is fully harmonised, however its enforcement lies within
the scope of Member States' national law. Consequently, customs infringements and sanctions
follow different sets of legal rules. For this reason, the Directive which establishes a framework
concerning the infringements of Union customs legislation and provides for sanctions for those
infringements, is under preparation.”® The works on this Directive started several years ago and are
not yet finished.

In the Proposal for Directive on the Union legal framework for customs infringements and
sanctions, customs criminal infringements (punished by criminal penalties) and customs non-
criminal infringements (non -criminal penalties are applicable) are distinguished. As examples of
non-criminal penalties may serve: fines; disqualification for a natural person from engaging in an
activity requiring official authorization or approval, confiscation of the goods, instruments and
products stemming from the infringement; ban on access to public assistance, or subsidies.

4. EU CUSTOMS ENFORCEMENT UNITS AND MECHANISMS

In the EU, there are number of institutions dealing with combating customs crime. The
mutual cooperation among these institutions, national customs administrations, national customs
services, other enforcement national and international agencies as well as cooperation with national
and international business community is intended to fight efficiently against customs crimes. L et 6 s
review shortly the legal obligations of the most important EU institutions responsible for combating
customs crime, on the European and national level.

2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:51998XG0617:EN:HTML

= Proposal for a Directive of the European Parliament and of the Council on the Union legal
framework for customs infringements and sanctions /* COM/2013/0884 final - 2013/0432 (COD)
*/ http://eur-lex.europa.eu/legal-ontent/EN/TXT/HTML/?uri=CELEX:52013PC0884&from=EN
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EUc o mmi s s Directdrate-General for Taxation and Customs Union i TAXUD

TAXUD is the principal unit in the EU structure which is responsible for Customs matters.
According to the T A X U DMission, its activity i among other 7 aims at: managing and securing
common external border, combating the flow of illegal trade and reinforcing the security of the
international supply chain.?*

As follows from the above, activities of TAXUD are directly connected with combating
customs crime. On the other hand, this structure has not structural measures to fulfil thisaim. 1 t 6 s
part of the fi g u a rofitheeEb lawd ,preparing and supervising practical introducing Customs law in
EU Member States. In its competency is cooperation with MS dcsstoms administration and with the
European business community related to the trade in goods with the third countries as well as with
other EU enforcement agencies. In the last field, as shown by the whole history of the EU, there are
many shortcomings. That is the problem, particularly, with the effectiveness of cooperation of all
stakeholders interested in fair competition and security in international trade in goods delivery chain.

EU Customs Enforcement Units indicated in Naples Il Convention

Naple Il Convention®® is directly dedicated to Mutual Assistance and Cooperation Between
Customs Administrations. In this international legal act there are indicated two enforcement units for
the cooperation in combating customs offences in EU. Member States appoint in their customs
authorities so called Central coordinating unit (art. 5). This unit is responsible i among other - for
coordinating mutual assistance under this convention and cooperation with other authorities. In
Poland, the role of central unit fulfills the Customs, Tax and Games Control Department in Ministry
of Finance. Member States may make agreements between themselves on exchange of liaison
officers (art. 6) in order to promote cooperation between Member St at eudtem
administrations.Liaison officers may represent the interests of one or more Member States.

UE Customs Enforcement Units - European Anti-fraud Office i Office e ur o p @ n
lutte antifraude i OLAF

OLAF is one of the most professional institutions dedicated to combating customs offences. It
was created in 1999. The specific role of this institution is exactly connected with investigating the
evasion of import duties (including conventional, anti-dumping and countervailing duties) on all types
of commodities and goods. It pays attention especially to the investigation of false declarations of
origin (in both preferential and non-preferential regimes), undervaluation and misdescription. Among
the OL A Fbasic aims are:

1 detecting, preventing and investigating customs fraud that impacts the EU budget, in
cooperation with national customs services and other partners both inside and outside the
EU,
coordinating related investigations by national customs services of EU Member States,
coordinatin%]6 national investigations by EU Member States into the diversion of drugs
precursors.

OLAF's mandate covers a substantial part but not all of EU revenue. It can investigate cases
involving customs duties and agricultural duties and sugar levies

The principal reason for that O L A Fa&twity is the fact, that the evasion of duties on goods
imported into the EU is financially damaging to legitimate industry and the EU taxpayer. Smuggling
of contraband and counterfeit cigarettes is a particular concern, resulting in loss of customs duties i
and VAT and excise duties for national governments.”’

European Body for the Enhancement of Judicial Co-operation - European Union's
Judicial Cooperation Unit i EUROJUST

The one of the EU units dedicated to fighting against Customs crime in the broaden sense is
EUROJUST. As underlined in its mission, it stimulates and improves the coordination of
investigations and prosecutions between the competent authorities in the Member States. It also
improves the cooperation between the competent authorities of the Member States, in particular by

=A =9

*Mission Statement and Strategic Goals: European Commission's Directorate General for Taxation

and the Customs Union,
http://ec.europa.eu/taxation_customs/resources/documents/common/about/welcome/mission_state
ment_en.pdf

% http:/fisap.sejm.gov.pl/DetailsServlet?id=WDU20080060031
% http://ec.europa.eu/anti_fraud/investigations/eu-revenue/trade_customs_fraud_en.htm
2 http://ec.europa.eu/anti_fraud/investigations/eu-revenue/index_en.htm
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facilitating the execution of international mutual legal assistance and the implementation of
extradition requests. EUROJUST supports in any way possible the competent authorities of the
Member States to render their investigations and prosecutions more effective when dealing with
cross-border crime.

EUROJUST'S competence covers the same types of crime and offences for which Europol
has competence, such as terrorism, drug trafficking, trafficking in human beings, counterfeiting,
money laundering, computer crime, crime against property or public goods including fraud and
corruption, criminal offences affecting the European Community's financial interests, environmental
crime and participation in a criminal organization. For other types of offences, Eurojust may assist in
investigations and prosecutions at the request of a Member State. 8

European Police Office i EUROPOL

EUROPOL is probably the most known among considered here institutions. According to its
mission as the European Un i o lavd enforcement agency, is to support its Member States in
preventing and combating all forms of serious international crime and terrorism. E U R O P O dirs
goals are:

9 to function as the principal EU support center for law enforcement operations,

9 to become the criminal information hub of the European Union.

As the E U dlaav enforcement agency E u r o pdevel6ps its operational activities in fighting
against Customs crimes particularly related to the illicit drugs, intellectual property rights crime,
cigarette smuggling, VAT fraud, money laundering and asset tracing, terrorism and others®

European Agency for the Management of Operational Cooperation at the External
Borders of the Member States of the European Union i FRONTEX

FRONTEX, according to its mission statement, promotes, coordinates and develops
European border management in line with the EU fundamental rights charter applying the concept of
Integrated Border Management. Among the principal areas of activity are:

1 joint operations - Frontex plans, coordinates, implements and evaluates joint operations
conducted using Member St a ts&f§ @nd equipment at the external borders (sea, land
and air),

1 risk analysis - Frontex collates and analyses intelligence on the ongoing situation at the
external borders,

1 research & Frontex serves as a platform to bring together E u r o pberdes-control
personnel and the world of research and industry to bridge the gap between technological
advancement and the needs of border control authorities. They are included providing a
rapid response capability and assisting Member States in joint return operations,

9 information systems and information sharing environment & Information regarding
emerging risks and the current state of affairs at the external borders form the basis of risk
analysis and so-calledfis i t u @ wia o e afde kosdér control authorities in the EU.?

As we see from the above, the problems of Customs offences are not mentioned here,
despite the declaration on fi ¢ o | lardt a@adyses intelligence on the ongoing situation at the
external b o r d elm fad, .lately the focus of the FRONTEX activity is strictly related to illegal
immigration of the wave of refugees from the Middle East to EU Member States.

Customs At t ac h®s

Customs At t a @ate ®&presentatives of the Customs administration, posted in the hosting
countries and located in Embassies and Consulates of the EU Member States. They closely
cooperate with Customs administration of the host country in exchange of customs information,
including customs offences, joint Customs operations, etc. They are also responsible for the
provision of information to customs officials of the host countries on the action taken to combat
international customs crime, money laundering, trade fraud, etc. In Poland, Customs at t a &rdm® s
France, Germany, Nederland, Great Britain and from Scandinavia (one representative for all
Scandinavian states) perform their activities.

http /leurojust.europa.eu/about/background/Pages/mission-tasks.aspx
https://www.europol.europa.eu/content/page/europol%E2%80%99s-priorities-145;
https /Iwww.europol.europa.eu/content/page/mandate-119
http /[frontex.europa.eu/about-frontex/mission-and-tasks/
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EU MS National Customs Enforcement Units

Special units dealing with combating Customs offences exist in each EU Member State,
within the Customs administration or within other agencies (revenue service, border guard, etc.).
Traditionally, these units function as control departments or divisions of appropriate ministries or
agencies, with different power for investigation customs and financial offences.

Special units were created in Germany and Italy.

EU MS National Customs Enforcement Units - Germany and Italy

German Customs Investigation Bureau 1 Zollkriminalamt (ZKA). The ZKA coordinates
customs investigations nationwide in such areas as monitoring foreign trade, uncovering violations
of EU market regulations, illegal technology exports, subsidy fraud in the agricultural sector, drug
trafficking and money laundering. In reaction to increasing violence, its Zentrale
Unterst¢, t z u n g s goll @WzZp, was formed in 1997 as the customs Special Weapons and Tactics
(SWAT) team, handling situations too dangerous for regular officers.

Financial Guard i Guardia di Finanza (GdF) is the special enforcement agency in Italy
functioning under the authority of the Minister of Economy and Finance. It is a part of the Italian
armed forces and is essentially responsible for dealing with financial crime and smuggling. It has
also evolved into Italy's primary agency for suppressing the drugs trade.

EU Customs Missions Abroad

At the end of the analysis i t n@eessary to mention some special EU structrues related to
the combating Customs offences, functioning outside the EU within the framework of EU trade
agreements and EU missions abroad: EUBAM Ukraine i Moldova, the EUBAM Libya and EULEX
Kosovo.

5. CONCLUSIONS

A number of institutions and mechanisms dedicated to combating customs offences exist in
the EU. Their effectiveness depends not only on the cooperation and efficient coordination of joint
activities of national customs services and other EU services of a police character (e.g. OLAF,
FRONTEX, etc. ), but also on the cooperation with foreign partners from the third countries.

Cooperation among Customs enforcement institutions, including sharing data on customs
offences, is limited to a certain range. Moreover, in practice competition dominates cooperation. The
need to engage in control all border services, not only customs, border guard but also police and
other frontier agencies (sanitary, phytosanitary, veterinary and other), using risk analysis system and
methods "One stop s h o and other joint border controls, is still requested.

Conducting joint control operations, not only in individual countries (MOUs between border
services, MoUs with business), but also cross-border cooperation (exchange of information, using
customs attaches, operational cooperation with partners on the other side of the border, etc.) is
necessary, because organized customs crime develops across borders. Additionally, the strategy
and operational plans should be agreed i to the excent possible by law i from the legal,
organizational and financial points of view.

Some problems are connected with the lack of the common approach to violations of EU
customs law. In the Co mmi s s praposéls of December of 2013 related to the Customs
infringements was pointed out: irhe customs union is the foundation of the EU. Since the beginning
of the Internal Market, EU customs legislation has been fully harmonized in a single legal act.
However, the consequences of violating the common rules vary across the customs union. They
depend on the 28 different legal orders and administrative or judicial traditions of the Member
States. In the absence of a common approach, there is a patchwork of responses to rule-
breakers. 3

The most radical proposal for effective combating Customs crimes in EU is the creation of a
single EU customs service with the powers of police coordinating the efforts of all other EU border
guards to combat customs offences.

In the information published by OLAF it is stated that : fdetection of cases of potential fraud in
2014 shows that joint anti-fraud efforts between Member States and the Commission have already
produced good results. Similarly, Joint Customs Operations (JCOs) carried-out by the European
Anti-Fraud Office (OLAF), customs authorities of Member States and third countries in 2014 also

3 http://europa.eu/rapid/press-release_IP-13-1244_en.htm
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illustrate good cooperation in the detection of fraud. These JCOs focused on specific areas at risk of
fraud on the revenue side of the budget such as counterfeiting, undervaluation of goods or
smuggling of goods into the EU.6"

So, despite the actual political, legal and institutional reality, up to now results in combating
customs offences are optimistic.

Contact information:

Prof. Wi es §awUo wh.b.z ,
wczyzo@sgh.waw.pl

Business Administration Department
Collegium of Business Administration
Warsaw School of Economics

6/8Ma d al i (irket, Suite0131/133
02-513 Warsaw i POLAND

32 / http://ec.europa.eu/anti_fraud/media-corner/press-releases/press-
releases/2015/20150731_01_en.htm

1160


mailto:wczyzo@sgh.waw.pl

Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

VYBRANE ASPEKTNE£HBEISI NU D ARBOYODH O

Jozef L WKant®gn Kr n§g|

Abstract: In the presented article, the authors deals with development of legislation in the criminal
prosecution of unauthorized claim for VAT repayment in the Criminal Code of the Slovak Republic.
Particular attention is paid to the current legislation, as well as application problems in criminal
proceedings. The authors also expresses their ideas for changes in the Criminal Code pro futuro.

Abstrakt: Vpredkl|l adapemkpr 3a autori venuj % vivoju pr &
postihu neopr8§vne&m®hlou mnal at Ppi@eejihenogiahrere gt nom z §kc
Sl ovenskej republ i ky. Osobitn% pozornosS venuj %
probl ®momsvynom konan2. Z8roveR Vy¢sdnoam¥%uzgBmeeypn:

Key words: VAT, Criminal Code, criminal offense, effective regret

KO%| ov®: sl @R8adanej hodnoty, Trestnl z8kon, trestn

l. bvoOD

V8gny promdd®merwkach Slovenskej republiky preds
z pridanej hodnoty ( Na |l e j l en ,, DPHA) . Na druhej strane po:
rozpol tu S| ovemBHkegosremgndIcihkyt rmch rokoch zazna

Viroku 2013 medzi9r,® % e ov zprr8esdtslt428vnil. pue, voi&I 24 tb @1 n8r a
pr2j mov na Whowmiot 8y8f vyjadren? vo vigke 185 n
k31.12.2015 je&8800 miTgkeub a predst av wjhanotovgm a st

vyjadrweingke o461 mil. eur |l o jeohdpbygg2VvVhbBeasDPHaj
mesiacov roku 2015 vo vhgdk=i r3ol8m3e nsdd 0 amidgii lemov ae
predstavuje 14%. Na vibere DPH sa podieOaj % daRo
spr8&§va okrem begnicaj kipmeaio§! nreeakdrrtuj®l n® akci e,
konkr®t ne daRov® podvody, |2m sa snag?2 elimiinmvas$s
vplTva aj na vygg2 viber DPH.

Priaznivl vIivoj DPH ovplyvRuje ni ekoobkks df cankt coar

spotreba, zn2gehrazrm@enslraﬂp@apgerelueakcaordln§C|e (
vtrestnom konan?2 (prokfuirmaa#dildag r$1§|m“rﬂc§|w:ap)rnow ezkit auf Aad a R
Vtejto s¥visl osti motyestmnpr@angiatoobvlaaSst|gejdea/RD\v/Iog|en
kriminalitou aktu§l nout rvd othroam ok @Bary $li mwnd thk ej r
prispieS nie 1len |pcrhaxa,pIallkealln|§aslt|onlnnoesSaja dtsl ednsg
pr&vnychovingpoijtéml cthaRmvdHwe tg estnou linnosSou,

aadekv8tna pr §wrbd a%priava esjt nho pr §va.

I. VhVOJ TRESTNOPRCPOEBHI HU NEOPIRGV NEERNL AT ccOV AN
NCROKU NA VRG@®HENIE D
Trestnopr §mepppésneh®haon|ueplra§rRooku npr egiSeleni el |

vivojom. Mogno zvirazni§ zmeny, ktor ®Ra I1d.otjkdnué
2006 nadobudol “%linnosS z8kon | zne&mM20/ A269Korzg?2 czh
(Nalej lenoAf)estTnlesz@® | iny daRov® z8konodarca
diele 5. hl avy jeho osobitnej |l asti. Tuggoml slz@ka
1Podrobnejgie “daj e pozri na [/ www. fliemeastatneh@ s pr a\
rozpoctu.

>Podrobnejgie pozri Spr&vu gener§lneho prokur§tor
roku 2014 a poznatkoch prokurat %ry o] stave z

www.genpro.gov.sk, s. 34 a nasl.
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zmysleit restnl | in skaiSttem®@ho d@he276), trespailstn@hm
(A 2%%)sanl |in nezaplatenia dane (A 278).
VTrestnom zB&opme8vnen® upl at Rovani e n $aloo k u
sankcionovatre@n®Takon neopdoviesdenn®haoT d(abn 2 7a87r)est nl | i
okt -bra 2012)2dBsatievall ¥rAstn®ho z8&kona dve samo

samostatng skutkovg§ bkhodanat  §slpavirdada Jroaskhiv ¢suna

prevyguj Yacpozi2attgz edr g al a neodviedol url en®mu pr 2j
soci 8l ne poistenie, verejn® zdravotn® poistenie al
ktor® zrazil alebo vybr @DIruhd®d Ga moSk an a §( slkiun &ka vigr
vkonan2 p8chaeepPaSvhkemel vo va| gbmnBopnkama wplSatemi
spotrebnej dane v ¥Ymysle zadov§gi S sebe alebo in®i

Zaradenie protipr8vnych konan?2, ktor® sa tlka
(respekt2ve popodsthtechdraktprsmajeyhevery s neopr &vnenl mi
DPH alebo spotrebnej dane v A 277 ods. 1 Trestn®h
vn2maS ako nekoncepl n®, pretoge neopr8vnen® upl at
spotrebnej dane) je s
spr8vcu d
gt 8tu vo

vpodst ate gpeci 8l nym druhom podvodu, pri
aneotd®z koemyd pl avt Rovani a nca denteormn | zz2hs koadSp ogd It
forme vyplatenia nadmer n®ho2707d poodst.u.1l VTor

z8&kamogno zvlirazni S, ¢ge iglo o pred|lasne dokonanl
postalilo ug neopr8vnen® wuplatnenie n8§roku na v
vpodstate bol dokonanlT ug podan2m d&haRakh@dkonanar i z na
tohto trestn®ho |inu bolo preto bezpredmetn®, | i
InTmi slovami pokus trestn®ho |inu bol povigenl n:

. SPLASNC PRCVNAA PPBAVI HU NE OPIRCV NUEPNL AT eOVANI |

NCROKU VRACTENI E DPH

M1 Novela z8kona o DPH
Viznamn% zmenu v trestnopr8vnom postihu neopr §
DPH ustanovil z8kon | . 246d@P@®Ra Zzgkonkkor2m2k20(
pridanej hodnoty pw ezrpédrs2o vn eas kkarog2lath sa menia a dop
l en Anovel BPHBk,onkt ®rT nadobudobr &najno¥wbe xtoe &izuS
z8konu dRa 01.10. 2012. HI avnT m bzo8 noe r wynt vroorvied yl e
podmienky pre b o j proti daRovim podvodom, so zameran2m n:
obchodnopr8vnej a trestnopr8vnej politiky gt8tu s
sa porugovania vymedzenlTctHaBRpoepl ebhshkE ebozmehasnd h o8 ¥

vz8konkPHo dogl ameng8d@daRovom poriadku, Ob c Trastdomo m z &
z8kone.

Najrozsiahl ej gou | asSou t oht o DPHS§ ktwau asa i@l a n c
l egislat2vne opatrenia, ktor ® obdyw omdallic hefadkktBw Se aj
Nal gi emu rozgirovani u. S%| asne by nemal i predsH
podni kateOskich aktiv2t |l eg8l ne podnikaj %cich sub
splsobom eliminovaSy nebdgfkneeGsiktliichi subjektov,
hospod&8rsku s%Sag, prispieS k ztee@emi uwdiadiSl a
p8chaj Yace @hldaotdiy DBPH od taklTchto aktiv2t, znemog
vkonel nom dptrsilsepdkewSp gke ni u podni kat eOsk®ho prostr e
subjekty. Vneposl ednom rade by tieto opatrenia mal:i po

rozpol t u prdand] hodrmty.z

S%u asng§ sdaR@&céja oblasti deggaduj ¢ vini pojpoci up n
daRovim podvodaoame®amDRidhs&ni S finan|l n® z8ujmy SI
sk¥%senosti ukazuj %, bgjei ppi ogtaiti podpadomnbdbohMoanevy!l
vzhOadom na to, odg daMov®Rypsdv pres¥%vaj % a konce
vktorTch nie s¥% prijat® dostato|ln® opatrenia na el

prijatTch opatren? je podmienen§ schopnosSou fin
jednoti vi ch | egi sl at 2cvineylcehn eo piacthr em§uga2 vaS vol i daRc
z8§merom je zneug2vaSzAakmS sgop®@BvDPHeafinan|l n® p
rozpol tu.
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Ako pozit2vum mmdnaehpdndtait® iamatergd rui & urre fplsekket]
na zefekt2vnenie boj a phlasttdane zpadarephodnotywy Ed v od s kne v %an i
Opatreni an opvreiljea tz®8 kydeuamopatren2 PtHa Rovopr §8vnej, obcho

atrestnopr§jvee~pobbéhis®ipelphS pretoge len vz§jomn
vhodne zvolenlch opatren2 na elimin8ciu podvodnlc
touto novelou,at o potl al i S p ozdavbordsnn® Sa kitcihv iNayl gai emu r oz gi r «

N2 TrestnTRévV@®haapodvodu

ZhOadi ska trestnopr8vneho postihu neopr8&8vnen®h
vela z8kona o DPH priniesNaustako@ko2pdadardt A e
glvoypkusteni u konania zal ogeno2m mé&r o knue orpar §wrn&tnani
otrebnej dane. Systematicky sa t§8to Yamr8zwa mpr
aRovl podvodiAn (A 277a Trestn®ho z8&kona).
Skutkovg§ podstata trestn®ho | iknoun achd R opvE&hhoa t @ d®d
opre8rve vo v&@|] gom r66&euraihpuo z(ns u nraut2 ) . upl at nz2 ng§g
ebo spotrebnej dane v ¥Yamysl|l e zad0v§g S sebe ale
dstata trestn®ho |inu je obdobn§ sarukilt kKiowsu ny
komanewn? ¥l innom do 01.10.t@Mml129e JedRaVl rpadved
s (do 30.09. 2
dOa A 2Bkanadgodl 1Tl @&6EUWAR) o
rok na v R28/2004nZ. = o dam Epridasej a n o v

.1 alinea druh8 Trestn®ho z&8kona
266euradaRovi podvod po
Z8konn® uplatnenie n8§
hodnoty vz nen 2 neskorg2ch p
uplatnen2m tak®hoto n§r
upravuj Yci mi DPH. Tak®t

2

redpisov a viacer® z8kony
oku rozumieme uplatneni e t
O ®k pmamise i gradcns teawspjl melnli am
a teda uv8§dzan2m spr 8vcu dlames td2o, omey | z§ k Il ad
povinnosS spr8&8vcu dane poskytn%S plnenie s
tak®t o plnenie. V praxi najl astejg2m je
ti vibecerzeadi svt umeengobm Imnwoyjst ve al ebo n
T na Yaz € m2 Sl ovenskej republ i ky. Obl

linu je aj mot2v ivynyasedlemrladpvEyndu s
nl Pgrchapedh.uv8§dzan2m nepravdivich tvr

e daRovej povinnosti, vygaduje od §gt§&§tu |
eRag plnenia. Za daRovli podvod podOa A 277a
Yshreeopr 8vnen® zn2genie skutolne existuj %cej daRo
ingovan® p tieranie sk |l nost 2, z ktorTch m
oskytnwuS n g§vnene plne t omuy,s | kotmo tmre stt mt®K o p
) u A2
n t
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aRov®ho p Trestn®ho z8kona | e
eskracuj e , ale naopak od gt &
epravdi vli vdajov vygaduje.

Nadmern todpPoH epredstavuje previgenie odpoltu
TstYPento nadmernl odpolet neopr§vnene wuplatRuj
ingovanom vivoze tovaru do =zahranilia, resp. mi
alogemincape, ge platiteO DPH je povinnl zahr n¥%S
Takto vybran% daR odvgdza I
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platiteO do gt§tneho r.
dane na vstupe, prilom toto znden|E|ls<aOndiamevasmm
mi mo kraj2n ED, je tento tovar zdaRovanl vlastnou
tohto dtvodu je platiteO dan osl obodenT od dane
dvakrgt. PlatiteO, vkga)krT atoofvoavranvlyvr@&:]raqk mga odpol
vstupoch. V okami hu, k e prevyguje daR na vstup
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]K tomu pozri primerane rozsudok NS LR zo dRa 22.(
NS LR zo dRa 19.07.2005, sp. zn. 5Tdo 819/2005.

“Nadmer nT odpol et DPH je upravenl v ustanoven2 A 7
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vistupe je niggia ako daR na vstupe a uplatn? si

sa trestn®ho |inu daRov®ho podvodu podOa A 277a T
vgdy vo vzSahu k DPH alebo spomreBocéjpt d®ai mpesdvd:
ngroku na vr8tenie tlchto danz. Pg§chateO sa m!§e
konanzm |l en zniguje, teda skracuje svoju skutol|ne
neopr 8§vnenim upl at Rovaen2tno oddapncel,t bez toho aby vzni
ktoSrT m§ za disledok povinnosS gt&tu taklto nadme
DPH.

A k pg&§chateO predstiera dva rtzne obchody, k t
nadmer nT odpol et DPH v dvoch rtznych zdaRovac2ch ob
ide o dva samostatn® |iastkov® ¥toky pokralovaci e
277a TZ, samozrejme za predpokl adu 6splnenla Nal g2

I k neopr8vnen®mu uplatneniu n8roku na vr8teni
pr2padoch, keN p8&chateO predstiera vivoz ur it ®t
cudziny, resp. mimo Y%zemia Eur - -pskejvevzneine, aktwpllia
voli gt8tu n8rok na vr8tenie spotrebnej dani

Objekt2vna str8nka tohto trestn®ho | i nu vy ga
uplatnenia n8roku na vr8tenie DPH 6(6s0p oeturre)b.n el r id a
va| gi evv@hu olzinu nie je mogn® v trestnom konan2 m
zisten? a z8verov, ale je nevyhnutn® ust§|i§ tent
zohOadRuj %c pritom t% skuto|lnos$S, pgaeinesd’ na tento

Poukazujeme na to, ge ak dtjde k vyplateniu
kre8l nemu ¥bytku na maj gimenmndgpodglkodann @i kuéigd&aloun % F
gkodu, ktor8 sa prejavuj e zmengdgevnuz nprneadj estpktus opboegnk?2o
Gkodarestnopr§vnom z my sdre2 ptaud ey z mikk nget 8ltenvyw !l at 2 n
ktorl daRovT subj ekt nemal ngrok. pGkbidanerja smia]
sprotipr§§vnym kohan2zm p&§chateOa.

Vs¥vi sltdatiit os | egi sl at2vnymi zZzmenami uv8§dzame,
trestn®ho |inu daRov®ho podvodu podOa A 2JAMAani Tr
ustanoveni ami Trestn®ho z&kona o tiadmil custlainpoe

Trest n®ho z8kona. Pre!imoirsetdno@heodemdob()adaﬁne27a7v ods.
(%%l i nnl od 1.1.02012) manpd o mn aalseajhus (8 zma$S swgnav
eur) . Obdobne aj p rpediisnt ns@hro§ tpeond a d@amze7 Ga8& d s a Mo Gr

naNal ej s prBaclhan$ ruajz svahu. Modgno zvirazni S, ge trest

druh8 alinea Trestn®ho z8kona (do 30.9.2012) resp
1.10.2012) savpr axi prelzlezmj%kultaktqa§1cedtte0a kvalifikov
tTchto dvoch trestnlch |inov daRovich. T%t o podob
l'inov vyjadril z8konodar ca, okrem i n®ho, aj tT m,
odRat sl obody. Toto kongtatovani e, pokiadO sa tlka
knovelizovan®mu trestn®mu ploiisd n®aodypeoddai aA Ran7e Ta
( Y I|nn®ho od 1.10. 2012). Nie je pnegtpodgbdDadAy 2I7é6g
apodO A 277 ods. 1 Trestn®ho mabk mrsahu dorl el inmo gmadd G
277a ods. 1 Trestn®ho z8kona ag vo v&a|l gom rozsahu.
PodOa odbornej l'iterat%ry t8taoespsa@moivie®hajj a:
aspektu. DaRovl podvod uvedenl v A 277a Trestn®ho
maj et kov®ho deli ktust &ahovénj eAu2tdefifestn®ho z8§8ko
A 221 ods. 1 Trestn®ho z§konmnlorrmozgahu)respak$p’e@obsip§c
mal 2 gkodu. eden®gpéai 8l maymvpodvSadmakoedahl A 2
225 Trestn®ho z8kona. Nie je ¢giadny d!vod, aby p
podvodu podOa A 221 ods. 1 Tec eat el®ha g@éuoin&I, ypc
uvedenTch v A 222 ag 225 Trestn®ho z8&8kona boli po
vpr2pade, ak splspdHématmal sa gkaRav@ho podvodu podOa

®Kocina,J.DaRovV ® tirneys.t nRel ZleR: Al eg ill&®nnNk, 2014, s. 140

6K tomu pozri primerane Uznesenie NS LR zo dRa 19.
Lent®g, Dresat klolz8kon. VeOkl komentS8r. Bratislava
8Ga mk o , P.: Da Rov ® [clbdbkapodani® Wéltersmkduwer. 201%, s. 297..
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bol i za tento trvesetdryl, I|kienN shto? hsapn§c haag ¥ vo val| gom |
veOk¥% gkodpad® sp8&§chania daRov®ho podvodu na i ni
277a Trestn®ho z8konar2pamprv?2 luadk mEchamnie Oz st 2hanl
podvodu podOa A 221 ods. 1 Trestn®ho z8kona, kde bu
daRov®ho deli ktu vtedy, pakpapgésspE&cmahthtaglaBRaov®h¥
alebo spotrebnej dani, bude p8&8chateO tak®hiu deldiba
A 277a Trestn®ho z8kona, kde mogno posti hn%S p8gc
rozsahu. Aj t8to skutolnosS poukazuje na nesyst®m
Trestn®ho z8kona, pokiaO sa etbka®m&s|l edku FpEBoha
predstavuj e z8roveR zmiernenie trestnej represie

deliktov.’

Pre W%plnosS uvsgdzame, ¢ge daRovli podvod predst
kt or ®ho m! ge byS kielenrsGbjekt dane.Wpoarba,sa | asto vysk:
p8§chania tohto trestn®ho Al i2Mue svt n®h @l uzpSkecohraa )e,Os p &
zodpovednim je jednak ten, kto neopr8vnene prian
vr8tenie dane, ale aj ten, kto napr. fakt %rou a
fiktavmbwmozcovi, hoci v skutolnosti ¢giaden takTto
V. ZCVER

P§chanie trestnich linov daRovich jeusotdslaez om

meni acich faktorov (psychol ogbtk®]j oMe—@@qluimiifpock.@), as|
V rovine prevencie, akoivr ovi ne represi e tr esstVave s IdaRtonvolsstii  ¥pnSicl

je dilegitg8 YroveR z8konov. Prepracovan8 | egisl a
prepojent, neprotioehylrce % & Okcoeul otieernogipnBci § p ideavF
Yuni kotvakTMMht o podmienkach je n8rolnejgie realizov
Yani ky bez odhal eni a. Avojdanki e A RoW® St Bdkemyp Kk evj r ey
vmi nul ost i to menflilaiegis t| 8alse meni a, prilom ich nest 8§l c
neprimeranej hQaodigshka@stzdvahzde |l ege ferenda p c

j e
odstr8neniu nedostatkow,oma ktrrs®@ ejv&kkupouk8zan® v

Pozn.: Pr2spemehkhl buwl rEmetejproj ekomo WIEGKA® Pa$py
dl hodobej nezamestnanosti v Slovenskej republi ke,
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K PROBLEMATIKE KRIMINALITY V OBLASTIPOI STNh CH
PODVODOVV GI VOTNOWE®A VOTNOM POI STEN
V SLOVENSKEJ REPUBLIKE

Barbora Drugdovs§g

Ekonomick8 wuniverzita v Bratisl a

Abstract: The author in this paper deals with the crime in the area of insurance frauds in the life and
non-life insurance in the Slovak Republic. She defines insurance fraud in the Slovak and foreign
literature. She classifies insurance frauds and the reasons for their creation. She points to the social
impact of insurance fraud and analyzes insurance frauds in commercial insurance company - Allianz
- Slovak insurance company.

Abstrakt: Aut or ka sa Vv pr 2meipreavlkiut ozuaovbecrmbdmroi'dO\pov~sgh1/0|
negi vot nom pooenskej epublikevWy®edzuj e pojem poistnl pod:
zahr ani | ne jKladfikuje paisa tn’® epodvody a d*vody ich vzniku.
dopady poi st nl andlyzyegadisino®d cpvodav ody v komer | -8d jo veemiskSo
poi sSovRa, a.s..

Key words: crimi, insurance frauds, life insurance, non-life insurance, commercial insurance
company Allianz-Slovak insurance company

KO%| ov® Igithimalts8 poi st n® , pogtiwoodpyoi st eni e, nedgi votn® g
poi sSovneSl| Avénsakg poi sSovRa, a.s.

1 bVvOoD
Poi sSovn2ct v Slovpnskejoeplike, aleivosvet e dynami clprao vivo
vgetci Yal astnzci poi st n®hoc kt& hauj, pkro8merril crk@®h poasirod b$ya, v

sa musia st 8§l e menaces pallegslatozvvaeS a meni acim sa pog
Vs¥vi sl osti S0 vstupom do Eur - pskej Yan i eobladiio | i

komer| p®he Sovn2ocgt®dastal kal i givotn®ho aQgd 1.h.e€@8 v ot n
vst upi &t vnosS z8kon | . 8/€@WRBoZomz.okhremi 58 P@Bantkd v

akty Eur-pskychEspopskep®dindte a. 2016 nadobudne |
opoi sSovn?2/2005vZez. dpoi3s9SovnTceba uwioevsoSn z 8kene s¥ zm

vgi votnomnalgo vaji nwem opdobiosrtneenj2 .1 i er at “ar e poi steni e
produkt, kde podstatou je zelomzpetpade ¥YinakhklUn®bo
udal obb3spoW8rskej praxi sa stretneme so skutolno

krg§dege, pédcgwnedyned eg8l ne praktizkynerkal ®ho$tddaotemri ia
javom sa st r ela8tvaime marl| n®ho poipotisnieam?2 mSwalnu klsi
podvody a a j napriek dokonalejg?2m vygetrovac?2ms%uvpshtst
spoistnimi obdasdimi gnvevitmoBthno®hao ptoriessttenli d ptnd @ed edre  ©
finanl| nej gkody poisSovateOovi, komer | nejoblasi 0i s Sc
givotn®ho poistenia, al enlBo vipe ¢ivv catjn ®hao spaomostt ne®h ca
poi sSovne.

1. Teoretick® vymedzeni ea@iegotvio®hiskthia po 3 ]
Gvotn® paontgteanei echarakteri zovaSaadk®ujpei &t &

riz2zk, ktor® s¥% spojkdre® psedodgé&l kl ngsinmraSrovmtd & ril 2
dol asng invali dit azanerme§ sa gtnr8v a&isiloeidokbas@ii vot n® poi st e
vliastnom kryt?2 rizz2k pdedovgmt kifegnc far i po & @b Sscnir t k o 1
VhospodS8r skej praxi existuje veOk® mnogstvo P
Vs %l asnosti je pre cki® ot knmy tpioe ssthematiiilkeaktrdyptdd mi ae ®i v
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rtznych pripoistenz2. Givotn® poistenie po
za tu gpeci ftivwkribe spsiporb,omdckl asne voOrTch
h rezerv, ktor® si musia komer| n® poisSovne
Negivotn® poistenie j e poi steni e, ktor®
kteru. Patria sem rizikg#g, k't ®Pr® Yumis gwanpe nmuo z
Bujothaoeo z@irwaoti yei neesp rb. Yar a z ¢ h opod..bDar, u hi¥n vsakl ui pdii|
tavuj ¥ rizikg, k't o+r¥®v evryovo® 8rviazjivk §f,i nparn§ vnn® srtir:
, zodpovepbduoDnttm@teizislk§1piuizrh3k§zavtyl§dlr@@laj%ce pr
i verlin® k §, kr8degd, vandalizmus a
egivotn®j pokt&8hkedob®, to znamen8, ge poistneé
srolnTm poistnim obdob?2m, resp. kratg2m ak@ sr¥ok,
dl hodouzBata 8§raj %4 sa Madzdiobuneadgi v o t&nTst ean 2 dgni vsoi nrl arz
vs Yav i sd./ e doboi poistenia, b./ tvorbourezervyat i @ g / rozdi el pri rizik
a./ doba poistenia;ne gi vot n®i ppasv8&naesa zdwybluajneeurn i t ¥ |
budovy, dom8cnosti, havari j ni® opiositsnt® no bed onboi teo rjoev T <
rok) alebo na kr&§tku dobu (poi stginvicet n@ epspeabistial ecrhi en
ideod | h o dooidteBie, uzatvor en® na wur] itT polet rokov (napr. 1
b./ tvorba rezervy; nedi vot n® i p @liestoenriiezi kov® poistenia,
maj et kovich a ostatnlch negivotnTch zml% sa netv
na prospemhenltmlvch akkl sa nestala ¢giadna poistn§ u

givotnTm poisteniam (napr. smrS %razom, t al® n§
pod.), ktor® s¥% rizikov®, -tlpd)nosm@®kmmn®ng@du lsteh @
z§k|adnTch rizzk, to znamens§ zteﬁcmmgectknéamaa a&es§
vkomerlpm)dajséovni polas doby po|zs§treon\/|eacpr|eyehkolll2entOV| ¢

c / rozdinee §ipvroit nri@- ppeogi Bsetbetns ® 1 ii zitlo§ n8§hodn®, p
migu (a to aj viackr8t) ,gialog n®e mpnoisisidkedn@geic g @tSn & ,ni s
z

sa r a stan¥% urlite, n8hoda je |len v | ase, kedy t
2. Z8kl adn§8 c hkapogtoduer i st

Vodbornej it eradWiraenidonme§c egrat asntyrneit nceanfei ns2 ci am
Podvod je jednim z druhov trestnflch !ino%/Teprarerri ac
podvod poch8dza =z | at idnvsokd@ohno ssal oo/te8 pfea |l jsaidm a nPioe , k
cudzieho majetku seba alebo in®ho obohat 2 tT m, g
alebo zaml|?2 podstatn® skutol nosti, a spltsob?z t 3
del i kt ritfzinke§cikev.alPodOa vIigky gkody je trestom od
trest alebo prepadnutie veci. Podvod jevs | ovenskej |l egislat2ve definov
300/ 20005 2Z. z. T, r, eAskton ®hlou t zoSkk ownyak onan T ewlzehoo u , k
maj etku seba alebo in®ho obohat? t T m, ge niekohc
asptsob tak na cudzotmr ensatj8e t kal cgd%R/ajtlzzanhpsalnobmdeM I

2
napr. Les k8§ asoci 8cia poisSovn? defk ougrei ep,oilkstSov@arka
fyzick® alebo pr8vnick® osoby za Ylenioan sz& skani¥
poi sSovne. Af

21 Z8kladn§8 charakteristika pojmu poistnl podvod
Poistnl podvod v poslednich rokochhlnawvme tf dlov
voOn®ho pohybu os!'!b a tovaru a bezbari ® ov®ho p
poi stniTch podvodov doglo &k profesionaliz8§ci.i a
hospodS8rskej kriminality, k t rakteom saj radia meédmi gpodbody§ Kk r i
patri ace predovgetkim do kateg-rie nadn8rodnej |
region8lnu %roveR. |lch n§rast je sptsobeni nieko
poi stméadhodov spol2ea@f%olvu zgneweta obyvateOstva.
sptsobe ¢givota hOadaj % gOaSh kn®a xziinsukny ,z sknaaggdieaj ssai tvuy8Sc:
'HRADEC, M. : PojVgdn®lpoBrvatp: Vysockhd 8gkeél a20Dildan
ISBN 978-80-7408-089-0
Trestnl z&kon | .300/2005 Z. z.
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soci 8§cia poisSovn2 dekomamnpiee,poksom®haopo
ebo rra8 viali ¢elk@®m oz20dbkani a prospechu al eb
miestinT podvod sp&8cha kagdl, kto pri dohode
t nie uvedie nepravdiv® alebo hrubo
n% udal osS, alebo stav¥mywlod an¥V T @
becnosti m: geme poistnl podvod cha
podstatou je vyl 8kmenhce mSri sk .Chled e
avdivich %dajov, ktor® maj % vplyv ne
istn® pl nenie predstiera) alebo na v
e m§,ggame reas pBwc)h,at eO snag? od komer | nej

iedky. Poistnl podvod m:ge byS sp&8chanl poi
na poistn® plneBleveokesjitnfFepobiiokle jleeqgi sl &
§kona | .300/2005 2Z. zZ. Tr ©dsn®ho PPkesiSavaasdl
o vyl 8ka od in®ho poistn®oto§nlee1|sepltrﬁenn|agepd)u
ie,at ak mu splsob?2 mal Y% Skold(mbocb)otm@s;édesra o
a,Ods. 2: OdRat2?2m slobody na dva ag p2S
nanec, |l en z8stupca alebo ing§ osoba opr
u
n

ne
st
) @& o
ho

ten

[}
=
o
e
(=}
0]
=
<
'—"-—v-
C
=

rokov. fi

, napom§ha z2skkand vpioei,s tgne® npel snpeH ae pt codmmi , e n

Ose3: dd Reat 2 m sl obody na tri roky ag desas$s
,|n odsekieddadehol2 av¥ s pt sob? nZm v@2|

/| pSvalhomj KLé,maddsa.. 4: OdRa6
sa p8chateO potr eedseky 1 akelto 22 p ]

Ods.5: OdRat2m slobody na des 0 k okv ag
a | i n odsekieldadehol2 as/as p! s ob 2k ord2um v& Ok ®h o/ raokzos alhlug
peln®ho zoskupenia, alBZadomal %zgkadézokepr %ip
nz podvodu, resp. p0|sSovammlceA:lZBTpJ@@\lm@llnomlz@é(
agovaS gkodu prevyguj Y%ca sumu 266 eur . Gkodo
naj menej esaSngsobok takej sumy . Znal nou gkodou
desaSnsgso Ok takej sumy. TieaouhPadi ek§8T ghy ppugsp
veciar ozs ah | i nu.
Vnagom defi novan? savybrmeddezneenlpjr|pk0|j§rrRJaSakkoSqumskﬂ0|str
republi ke |l egislat2zvne definovanl podOa A223 z §
nasledovne: PoisSovac2? podvod sp8cha ten kto vyl &ka od in
doomyluvot §zke splnenia podmi entoakk nmau jsephlos opbo?s knya InYa t S |
sa odRat? slobody na jeden rok a¥F pa$S srao kpoSvc h aQdef
potrest8, ak ako zamestnanec, |l en z8stupca alebo
pl nenie poskytuj e, napomS§hakemska8&, pges mekégp MR d eepnik
na jeho poskytnutie.

pos

gi
2
P
a
k

T T Snae =~ 9 n
OwdT X O —T
< OTWO X DO w
O NSTE<OSKKW®
(9]

d
b
ui°
f

I

b
k
u

22. 7§ n raidiodlecmdan podvodom a poistnim podvo
§ n rozdi el spol2va v tom, ge podmi enko
e obohatenie p8chateOa alebo inej osoby
k dokonanmi wzni Estgghk®hy, | a to ako maj et ko
reto ani Yamy s e | p8chat
poi stn®ho plnenia smerovas, aj k
poistne j zmluvy alebo wuplatRovan? n
komer poepSovni fikt2vnu poistn¥
s touto poistnouu d al os So u .

a nemus? k tak
pravidla tomu
Z nej uvedi

u
0s S, al ebo po

2.3 Klasifik®8cipodyodovadinMady i chkomei kmejv poi sSovni
Vpraxi sa stret8vame, Qgekpmesl nekniphkdas B! e dor
poissn@eho podwvwbdHdmyweh pr2padoch (napr. pri poi sten?z cl

Trestnl z8kon | .300/2005 z. =z

*LESKC ASOCI ACE RCDIlCSs,O\PE)Nst(cnIZOl@(ISd\Z()d Dostupn® na
http Ilwww.cap.cz/pojistn-podvod

*Trestnl z8&kon | .300/ 2005 z. =z.
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poi stenz2, nemscemskonl o aj napr . pri p podwdy & n 2 m (
obl asti givotn®ho aj, nmydge miisSh éoov @ op it ®tné i e, '
zodpovednosathralzgwkoomjylase, na rtakychgmhastdhehyat
(vykongtruovangt§ stratVa)dszvelleled)vamalrcatéatrleaisya) kl as
podOa rt!zny\¥radlakdwjreovej | asti |1 8§nku uvedi eme kIl g
|l asu vzniku, phtd®mejo bs$ as indaicvivoStdrmoaniy Vs& ot n o m pmwaiOsat e n
komer| nTch poisSovn2, ktor® pltsobia nakl asbWviek§k

poi sSovacieho podvodu podOa osoby p8chateOa.

231 PoisSovaciécpottvadyfakScia podOa faktora | asu
Spoiow & c 2 mi podvodmi sa m! geme s toblast Gi¥aSot m®d©a
ajnegi vot n®h ot Ipcohtsaemﬁzapa/doch

-pri nN8vrhu pesemneahRRAmeyhrubo skreslpenr®aalne
zaml | an® skutol nosti pyr it ark§ vprrhiu  ppooii ssttontl écjshs zpntl odovuvkct t
ako aj negi votTna&hi ot op osiksutteonki am! g @imet mg la& Saladba poi s

-pri uplatnen2 n8rokwakti @epi sem®zahRRaime hrub

nepravdi v®, pn®paloeto&klogtia poi st ndlixlha sptrio d@ikv otcrh®'!
negi vot n®h.oVt mant ot eprri2apade mi geme | phaStea®®bo spr.
osoby aleboakideopoi st n® porbd dassktiy gz vot nPékb8pai stenia aj
-Yamy seviznii k poistnej udalosti alebo udr¥inmpshaie
giS gkodu (napr. seba pogkodzovanitakliptredbgav
em oltakli€ vmiSi poistnicholprasuikt gt toauspRomds t n@dios
b o Jeho opr8vnenej osoby.

—_l

zV
ml
al

9
e

223.2 Klasifik8cia pois®bivacs2tdh §impeodgdin®dtornv@adEnm poi ¢
vkomer | mhbdts Samhv ni

Vobl asti nediiwotm®@ho kpomesrtlembicab Schsai |l | eni a
pois Sovaci e podvody nasledovne:

A.l Oblas$ negivotn®ho poistenia:

Vs ¥vi slnoesgtiivos niTm pometr ¢ mp emhsvcbvsmi | |l enia pois
podvody podOa tohmaj ét iade®,0 al ebo zodpovednoxibom& poi
| i t er aptoYurge? vsaa naslegloveen i e

- poisSovacie podvody pri poii s &mj % motaoromaj lc:
EEpregpekul ovamdehg&v amretii a¢dhkalod umdal ost 2, pri ktorl
ngsledn® pogkodenie vozi dhiiel sp/4 eanyis| Bin®go wdm® mk o §
pred§ svozaehraaugioi svS@avRa nahl §si, g e tejoooblasti poistemia d z e n ¢
doch§dza skSovac2m podv8dom najlastejgie.

-poi sSovacie podvody zqipovednosii dotteejnt2o nkag teetgk-ur iae p o
podvodov patria napr. pr2pady Ysmyselne zalogenTch
atoho ist®ho majetku vo viacerlch poisSovniach.

B/ Oblas$S givotn®ho poistenia

-poi sSovacie podvodgempnt Jemoei shendi 8shbvotn® po
smrti alebo dogitia, poistenie pre pr2pad smrti
n § sdkoeaostatn® typy poistenia v r8mci givotn®ho poi
osobn®ho ptdlietaaVtemimmtao pr2pade sa najlastejgie st§

® MIYAZAKI, A.D.: Perceived Ethicalitz of Insurance Clain Fraud: Do Higher Deductibles Lead to

Lower Ethical Standards?. In Journal of business ethics, r o | . 87, | . 49821850l 9573- s . 5 ¢
0697.
"GOGOLA, V. :bvod d(onling).e2015i(cit. 2015-@8i2k7 9 . Dostupn® na

http //fhi. sk/flIes/katedry/km/zamestnanm /Gogola/Uvod -do-teorie-rizika-I.pdf

® TREND.Poi s Sovne sa s Saguj ¥% na podvo.donling.’2018 (cit2005- p 0 st
06-05) . Dostupn® na i nternete: -pdistnych-podvodevwstupoe t e r n ¢
zrejeme-na-maximum.html.
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skutol|l nosti al ebo uvedie nepravdi v® inform8cie
podmi enok, pr2padne sa ob§va, ¢ge n8vrh poistnej zI
2.3.3Klasi fi k§cia poisSovacieho podvodu podOa osoby p
hal g2m | lenen2m je klasifik8§cia poi $Pod@a iehob)
p8chateOa rozdeOujeme podvody do dvoch skdipdmi%u P
skupinutvor i a podvody extern®. Pri internich podvodoct
poi sSBvhne. externlch podvodoch je pg§chatie@dnmrj el

pr2padoch pndiget #xi8a oal ebBvipohsekwi®pol snvnT mi produkt
pon¥%kaj¥% komer| n® poisb$bVmstna @oivott m@hot plou st eni
podvodu aj policajti, |l ek8ri alebo s¥%dny znalci

2.3. 4 Kl asifik8cia podOa splsobu alebo dtv
Pri klasifik§8cili podOa spltsobu alebo
onasl edovn®® laV epent eni stiick® majvroadyg2renej g
aznakom konania | e, ge ku Qgkode dochs8dza =
vzni knut¥% situ8ciu vyuayn@amozowmm@mm&owwmaﬁgm
zpohOadu poltu pr2padov, ale pohOadu finanlnTch
vopred pregpekuliocvhan®z na ku s a poFcblstm@ajeV|uazcaetrvo§r

ugnyglienkou sp8§chania trestn®ho | inu.

_g'c
Q-
L m

ne,
Bg/l v
c C
a

2.3.5. KLASI FI KCCMIAE PTODOSAPCCHAMNDXABDEHO PODVODU
PodOa Miesta Sp8chania PoOdisdrowvajci ¢hoePatd¥oa u
SLlenenzm Na VMw&tebgEBdide®Avaci'® Podvody:
-Vn¥%tredo§tsrSovaci eSYPoSdpvéocdhyan® Na Dze m?2 Maljed n ®h
Negat2vny Vplyv | ba Na ToDotnoo vbszkeim2Gt §Ptr ePvS8acghnaet el Gioev .
-Medzi n@RwidnSovaci,e KRodvady Sp§chanie Pre&sahuje
VzhOadBme&Kpokl adan®mu Rozsahu, Prgve TIT WNiafjfoa[lgesmt
Gkod¥mi eto Podvody S% P&chan® O§&mi #o SanOhasti m3k uVj
Poi stenia Motorovich Vozidiel, K&lnec i VyTie .n g § iis kOB hve
Priestoru, Tieg RozdlelnonetdnoPrEVhybh GP§EdphsoE
ANefunguj Yscu Spolupr 8cu Medzi® Jednot i vl mi Poi stnl
Kagdl PoisSovac?2 Podvod M:ge ByS GpecifickIl -
Vn2zmaj % PoksSo@Qac2? Podvod Menej Spol ol ensky Nebez
Neuvedomuj ¥% dir,esGer THalrénnouS Hr ani cou Sadzby OdRati a
15 Rokov. KPoi s Sovac?2m Podvodom oud? Lasto NYti Il ch
Oddelenia Kontroly AGpeci §l nych Linnost? SIPoV sSokv§ e PAild $awnk

Atraktivita P8chanOll &stist RbichSavmbdwt Wa Vzr §stl a
Samotnich Klientov PoisSovn2. Tl alov§g2\Spm§&R§acHHaoni
Poi sSovac?2ch Podvod Je D!'vodPrGpemudtaeanbi Be%Zames
VeOmi Dilegitl Je Pr2fPpbpupS&vaenhmaPPovedomne KKor T
Mnogstvo Tlchto Udalost? Vytbor & 12mySbcPS8yoahokTBt

HRADEC, M. Poji¥yda.® DpodPpdhoml:a Viyiseanglsnghkza 2014,
ISBN9788074080890.
Y“HRADEC, M. Poj iVytdn.® 1p.o dRrroadlya: Vy sorkr§8§ vgnk2o,l azl® 1i 4n,a ne
ISBN9788074080890.

' HRADEC, M. Poji¥ytch.® PodPoadha: VysspRESYko| andlda
ISBN9788074080890.

2 LERMCK, A. 2000. Prpbjesmanil ma phadrdesm§ch poj i ¢
(online).2000. Pojistnld obzo08122000DdstupB® s8a
http Ilwww.pojistnyobzor.cz/Archiv/Cisla/2000/Pojistny_Obzor_10.pdf.

*GKORPI L, Moj199 ni(prgkladdzy o dhnc%zskeho originglu CEA

fraude 8 IEasvsurance en_Europe). Pojistn® rozprav
1 TREND. 2013. Poi sSovne sa sSaguj % na podvo(nlinez2M3al cov
(cit.2015-06-0 5 ) . Dostupn® na i nternete: -pdistnych-podvodaw w. et ¢

stupol-zrejeme-na-maximum.html.
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Podi e0aS Sa Na P8chan2 Takejto Trestnej Linnosti
Nor mami |, Ktor® Poukazuj % Na To, Ge Akeedi nSpolSd n
(Soci 8l nej Skupine) Sa PehyPoowjvie.dyAkAkS%pPovaBbevade
nhal g2 Jedinci Nebud¥% MaS Tiedg Probl ®m Povagovas$
Tolerancia Verejnosti Akceptovania PoisSovac2ch P
V Poriadku AD § Sa |Iba s&gkovedilpalikKamemu Nabg8daniu nal
Zapojenia Sa Do TPedbhej PhiaBosati &ho Podvodu. \Y
Ktor® OvplyvRuj¥% Rozhodnutie Klienta Sp8cha$S Poi
VzSah Medzi Kl inostSoBou S tSekrdssreo A Tol eranciou Vol i
Podvodom. Taktieg Z8kazn2?2kove Cel kov® Vn2mdehd e Po
PostojomATendenci ou PPori2ssSouvpauc ike mu Podvodu. Poi B&SdWiaci

Analyzovam®km®@dbd&r R!znych Obl ast 2 Okrem PoisSovn
Sociol -gi e, Psychol - gi e, PrgvadhoebhdWkdmoh édwvdjc hEtO
Sa Na T%to Oblla®doPdhée meKPEhGadiu uAPoi sSovac2ch Po
NnT Viznam Tak®hoto Spr&vania Sa. VeOk% Rolu Zohr §
Resp. ObchodnlTch Z§8stupcov PoisSovac2ch Spololnos
Z§stupcu Je Predaj Novich Poi st nT c hPonbenKlighioyi Pri ¢ h N
Vypl at en? Poi stn®ho NS§roku, Je Mogn®, Ge Obchod
I nform8cie Zo S¥kr ofrizal iKjniTemtzad?! rSapzoRow a2 m D!l egi |
Zvyguj e PravdepodobnosS Toleranei edoPoidebdZsk®zet
Prvom Mieste AOdhal eni e Sporn®ho Spr 8vaiiSipd s®lyi |Bool B8 kSatzr

NespokojnosS. Predajcovia Teda LelPoias Koowafd2inkit uP oP
KlientovATT m Taktiedg Pchs@ireomi ¥ K

VEkonomi ckej Te-rii Sa Spom®Pomaempor Kitmny T HLhar
Asymetriu I nform8§8ci 2 Me dPzoii s tDveoma VA$amwmanMedz iV
APoistenim. Asymetriu Charakterizuje LinnosS Jedn
Ktor T Pri Maxi mal i z8ci i Svojho Dgitku Zniguje bgi
Trhove] Transakcie. VPoi st nom VzSahu Sa Tak Poistenl Spol i
Bezpel ne, Pretoge Vie, Ge M8 Zabezpel enmR®o0 st n Y

M ge Samo PUistnejsUdalosti. Ak Idle ONahl|l asovanie Fikt2vnej Poi
N§rokovanie Si Na Vyggie P&ks tPo®&t PIMoe rBil en,0 mH dawra

Poistenl Nevie Rozhodn%S, Li Takltoj e@obBaSdaacZ§kPp
Toho, Li Predpokl adanl VIinos Bude Vygg? Ak o Pr 2
Pr2padne OdRatie Slobody). Medzi Jednot!l i vcami Seé

Subjekt2vneho Pocitu PravdepodppKRDst kupPspae ihbknrhaA
Pr2padnej Straty Dobrej Povesti

Poistn® Podvody M:gu ByS P&chan® Aj Samot nl mi
Z§stupcami Komerlnej PoisSovne. Niektor ® Satupde R ¢
Soci 8l nehou WMWormgerez Ovpl yvRuje Mor&lne Postoje Po

Z8st upRruobKk ®mu Poistnlch Podvodov. Ak By Sa Napr

Rozmer Podvodu Je ZanedbateOnl Alebo MalTl, Veril
PoukazujSg®&¢dhami e Poi sSovacieho Podvodu ByrHeh?2 kol
Ge Na Ilch Priestupku Nie Je Ni| Zl ®. Na Etick® |
Rozsah Dtsl edkov Linu. L2m Je Rozsah Dtsl edkov

Pod vodu Al ebo Suma, N a Ktor ¥ Si KI'i ent N8§rokuj e
Tolerancie Zo StrkkeN PoisSovacie®aSpdlolnosti Vn?2
Z8kazn2kov Ako NekontrolovateOn®, Zistend® NZHtz¥doine:

Customer Orientati on, Soci al CcConsensus And Il nsur
Insurance Frauds, Naznal| uj Y%, Ge Pr8ve Obchodn?2 Z§stupcovi a
RozhodujM#g i“a ANplyv N a Cel k ov ®0bD cassitahhanrigi §a® ZL.8ksal zan 2
Poi sSovac2ch Podvodov. Ak Respondenti, PodOa Vygg
Neetick® Spr8§vanie Neuzn8vaj¥%, Mali Ni gipihw TDE nwdednu
Musia PoisSovatelia MaiNasOd®&el &2 MBr&dajaa KIé& Nev)
Voli PoistnTm Podvodom. T§ Sa D§ Dosi aRous$S Gkad e

Spololnosti A Fin®mplrmisdh el k@®@MER @NFo&H KP Ol Ss OVNE .

1172



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

2.4 SPOLOLENSKE DOPADY HROBNVODOV

Vjednotlivich eur -mposksyath Kkaiag$ nweach? ghe pgkdg§bdov
medzi piatimi ag desi ati mi percent a®imcvgetukl @ly.n
ngrokov z8vis2 od odvetviavpbn®henijpedgvivota®hom m
napr2klad sp!sobu fungovania trhu a v8hy jednot

poi sSovacz2ch podvodov na komer!| n® poiséovnve je n
na ktor® podOa astkeud onem&t n8mp&lk,h maj ¥ poisSovne |
n8klady s% pougit® na prevenci u, |l o sa tlka softv:

atieg gkolenia zamestnancawsk &mé m relSaulj mp i S;J§(r\hra2n|
podvodov r astie aj z8ujem komer | nTch ponzSosn?vaasm
vol i poi sSovac2m podvodom vytv§ran2m pracovnlch
finanl n® ng§klady poisSovne. D:sl edok vtRluzhkliagehi oa
poi stn®ho pre vgetklch klientov. Toto rozhodnuti e
Prvim negat2vnym vplyvom mtge byS skut olsnposscsh a ng e

poi sSovacieho podvodu, peli2 vooabd naes t k E st koYast eon 2 tErEe spt 8nc@hhe
potrebu obadohwat viSeaskacio na zvigenie poistn®ho. Dr
klientov vzhOadom na vigkkagapad pv@mp@he mai ¢tV ®h e
poctivl klmnejnt pomefbOacdi skal 2wl gen§ poistn®ho, al
ktor® bude musieS absolvovaS pred samotnim uzatyv
vgeobecn® poistn® podmi enky.

3. POI STNPODVODY VKOMERME] POl SsOVNI  AELILAWENSKC

POl SsOV®eA, A.S.

Alianzi Sl ovensk§ ,aeivs 8&wR&2014 pregetrovala ag 235
gkodovich kdat behl2®myy zzwr 2 padoch bolo podozrenie pot
on§raotdhal enlT ch apyr 2p Wwdbrcchku 2014 p tenci§|ne pln
udalostiachvgi vot memmi ® ot nom poisten2238;2 zbokdstavewnal
vygetrovat e Opospech Alian&in 81 o wens k § , p.osi 3; viReak o ra8n T ¢ h
973 eur. Vdeviatchzdesi atich getrenflch peradov adozteniek p o d

znekal ®h o &bohacovanisasa. a

Vygetr ov acs2¥vti2snp gsahrangoi s Sovac2ch pafjvioHpr? madmi
ktor® sa w&BuBd| oni Upi sovani aiting fraad). 2o it @ v g t NBediide?r iwg
oodhaOovanipeo duowiz2elniork ,a za ktorTch s¥% poiyk$Soaadice t @d
opatrenz, ktor® zamedzia Nal gi emu p 8§ c\h @jo ohlastipeoi s So
mogn® povagpwaSytvamenie prevehB¥any¢ihompapbiehzny
vozidiel spri poi sten2m finanl| nej straty (teytoGAB) asttio
pol et nahl 8senl ch P6B65 vsakinZDI8 ma 765dvar locksut 22 0Z1 4 ,54e ¥ a a g
roku 2014 vobl ast i negi vot n®ho poi stenia vymgedaoodrviacic
poi stnichVohbllaaosit2 gi votn®ho poistepoidiozbolvdclhpr epe
udal,osptrzmavomc pr2padov bol o poistenia Yar az u .

Gpeci 8l nou lpapiptadlyowodBbzren2 zistenlTch ug pri
vstupu do poistenia. V.t ej t o obl asti PPl of npri evg edtur§d miyattr Spehp a
hodnotou takmer 2900 eur pre Allianz -S| ovensk§8 poivefbvaRaj @osstenia
majetku tvor?2 v2&a]ginu pr2padov poistenie zodpoved
vikone povolania.

nal g2m najlastej gie pr eveprooivsatnel nm ed rnuohtoom toptol i csht evr

segmente bolo celkovo pregetrNahbhshejl§3mi ppispadmh
gkodov® wudalosti, pri kt ciral cho ipditnre@li ieeng kt dn §m ek
skonkr®tnym pr2paapm?klaadebpaouddoosheordvei s@m wupl atni a
n8klady na opravuskozbbhastiakobhatbgep®i sveni a vo
objavuj¥ sofisti kovanej gi e kf §de@& an @wddailpdriaevin ® knteo
| atso veOmi pedant dé verryitpaodnen®r eazent ovan®. Zaob
organi zoovdabno®& n@ zdatn® skupraApadpdEchai sdOewni a Vmaje
ogkody mengieho r ozsahbuyt oavkioc hs ¥ ozveotcehl, e nkitdekla®je v z ni |
pogkodenT al ebo neust 8§l e s a opakuj Yce Wo ¢load d e mi
poi sten? ipde dOajjemd eo d dakistoolf i elg@viaam® &ir azy, ktor ® s
stali sklr, negd nsa ddgegmentia np giositsitin,®hao kr yti a.
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31 Poi s pad®dyv komer ipnoeijs Sovni-SAlolviemmrskx § poiss SpwRda
klientov v Slovenskej republike

Vygetrovac?2i Sl2awveMislkiSanmoi sa%beBagj apr axril zsntyrneit §
typmi podbent elVchNk| |davsat ejrpifd liydepodvodn2kov.

Prv¥ skupinu tvoria kIl i epotabg poiktdnia ne obohatenig saj ¥4 pr

vsitus8ci i, keN nemaj % dan® rizikoskmtovymeskryn®g
pogaduj “%k| Tak®it onevstupuj ¥% vdeod oprol ins t zn§rheor ovne Szarheuu gsi
Snagia sa jednoducho pokryS vliastn¥% stratu, na
podmi enok stamowea] che mal i n8rok.

Druh8 skupina ug na zidtenka wvetugmeeomMoolpoh:
poi sSovne, prilom mnohokr8t veOmi |l dé&lhr¢gedvnbgtdavig
Tak®t o subjekty | asto predstavuj % dobre zorganizo
sa niekedy $oa@grpoosd®nmili poistnich udal ost?2, pr2peée

32 Poi spad®dyv komer|l nej poisS®lvmvenmdld§ amai sSovRa,
regi - rStovenskej republike

V obl asti odhaOovani a kpmies 5a¢a opaliane $pSd ®acedoswk §
poi sSas.Reagdorolne sl edupvezh®pdivikaj kegf pmdv Nasl ed
TabuOka 1: Pol et podozri vl ch zpoobirsatznuljceh pporCap ajdeodvn oy
vSl ovenskej republi kedyfPodozriv® poistn® przp

A EgggznTé)l?d
Gi | i knapakBhnskobystricki Kk r aj 884
Brati sl avikrkdaskTlaj a 512
Nitriansky krajaTr e n | ylkaap s k 582
KogiltakdPregovskIl kr aj 376
Spolu 2354

TabuOka 1: Poletlipbdpzeipadoh poidankrajov

Vroku2 014 vyge tkroonvearch?a et$2Srdlianz eS| ovensk§ pe.prevrib v Ra,
najviac podozriGillcihnisgimBpadawbystrickom kraji. Te
vgivotnom aj neg?votSrp(mmopnleoétoegl-ne pregetrenTch
machi n§cgrrgspechy poi sSova7@76deir §n GikrbjiaBpknls k oby st ri
kraj bol vpol te preverovanTich k § uminulona rokp.V Bratislavskomeksaji e  a j
aTrnavskom kr ajignz-BSd iow@nwsRkaée poeiebobdiRpe spolu 512
g k * dNitrianskom krajiaTr en | i akna &k ®@Imk om 58 2 ruodkaul 02s0t 12 4. Wi razne
podozren? prlkraje19obg®(vz)gklbole¢om3716 pa@ d o AliaeznS] ovensks§
poi sSos Bmluprexerii 2354 podozrivich pr2padov.

33 Predchg§dzanie poisSov&omeh| npjodpodesSlvmvenisk§ e
poi sSovRa, a. s.

Pol et pokais®tvn® podvody npnriaséto@.neKtsraers!nm@lia e
potenci §lnych hrozieb tTm, ge k| pdés esttrs8d ea nvidel gEoc
pr2paM@avpredch8§dzanie poistninglpoi spSoodvwnoi-dDlkd Ve mhlz e
poi sSovRas,a askutotRop& EBhnosS prostredn2ctvom
opatr édlhadz.i Sl ovensk§ ,pmosi sntBovRavedenl elektronickTI
kontrol n® mechani zmy, ngsttrecjheni alaejsi mui §ai e Ongokstt
nehodS&vneposednom rade samostat niAlianz?ings| wyw@etsk §v,qtod Gdw
s, ktorT sabkkalaldé&h zpol i cad toorvy «esatlrceojv dcopravy | i
pogi arvvdbuahov. Experti sa zaoberaj % kagdootivopodo:
apregetruj % okol nos tZamesgtramciakmoomaejdp omis Sotver.i SIAd v é nasnkz§
poi sSowRaz,koa.spol uporsatcautjnyk md jklosmle 8 | m¢ imé SovRami T mis s

“I'ntern® mat eSliosvieyn sAk § ipaonizs SovRa, a.s.
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pravidelne vymieRaj¥% prakt ioc ks® od kuipB ealciug 84 nsl Makbet
ato na vgetklch ¥Hasvhisa&mhaaahém gsborom SR, Sl ove
poi sSoawnd2mia zai nt subjeksnbVraindlmtior Tch zIl ogitejg2ch pr?2
aj extern§ ddtneokst2 vna spol

ZCVER

Vhospod8r skej praxi sa stretneme Sso0 skutol no:¢
krgdege, pddnwedynwedegs8lne prakti kpymen|l nholhapoivaBoe
sl ovenskom poistnom tr huprodukty oo ®l apsotn Yak @i &4 it pna® hsot®rhd
poi steni a sapamitgtentT8mia med/iBv cdpmis.sitVid mi opbldasdimi givv o
anegi vot n®ho pairsetseamila |shesobeéeami eo finan| nej gk oc
komer | nej kptodrsSowmiist nT mBodwphtyvp@an %knaa asamot n®ho

poi sSdwrzes.ah poi stnlchj epdondovtoldiowl che eur - be kg clhn Tkerha
poi sSovniach gaB8duelmeyd.zi pdet omi ag desi ata mi p
poi stn® p&gmeini Buv:- py. Vplyv poisSovac?2chSlovepskel vodo:
republi ke je negat2vny. Okrem vypl 88cania poistn®F~h
nem8 n8rok, maj % komer| n® poi soBamie. Welliamfa- 1Sy ioev en 8§ k I§ &
poi sSovRa, a.s. okrem n8kladov na vygetrovanie p
najmd na prevenci u, s¥% to n8klady na softt®regyv®

gkolenia zawhkasztinSbonensk§ poads YowRa 2014 pre@=trova
dtvodne podozrivich gktoarolvd2hl ® @ d aplrsptazdd,oclz bol o
potvrden®. OprotinéSrroaksud ha0 23T ¢ il e p o2l %.d\brokn 20449 o]

potenci §lneopsnehclke ndapos miead ®mot nom poisten?2 spo
8238233eur,zl oho internl t2m vyposgechdiaazi SOow emnskig8s, mioli s
as. ag rekorQaBnhd78dur. Bdeviatich zdesi ati ch getr eiak podariipr 2 p a
preuk§zas$S padazrenickzmetk@ | ®h o  kbohacvanizasa. a
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PREVENTION OF CORRUPTION IN THE ECONOMY
IN THE REGULATIONS OF THE POLISH CRIMINAL CODE

Robert Dziembowski

Faculty of Law and Administration, University of Warmia and Mazury in Olsztyn

Abstract: In the article the author presents the Polish regulations in the Penal Code relating to anti-
corruption in the economy. The author presents the Polish legislation Article 296a of the Criminal
Code - incorporated into Criminal Code in the amendment of 13 June 2003, called anti-corruption
amendment. The author describes the regulation of active and passive bribery and the threat of
punishment for these crimes. The author also presents selected opinions of representatives of the
doctrine on corruption in the economy.

Key words: Economic corruption , bribe , Penal Code , benefit,

1. INTRODUCTION.

The phenomenon of bribery has been perfectly known since the oldest times. In antiquity
there was formulated the prohibition of taking bribes. In Greece both bribe giver and bribe taker
were subjects to penalty. The penalty for such offence was a fine of 10 times given benefit and for
the members of jury it was the death penalty.

In ancient Rome the crucial position among white-collar offences belonged to bribery. Lex
lulia repetendarum of 59 paid a lot of attention to bribery. It was forbidden to take by people having
administrative or judicial authority more money than it had been established. There were two types
of bribery: the bribery of officials in public administration and the bribery of judges (both in criminal
and civil cases). This classification of bribery still maintained in medieval legal systems.

In Polish | aw the bribery was known in the
was presented as insincere statement, that is judgement against conscience and justice, often in
order to make a profit.

Aln 1726 there were introduced provisions
the judge was losing his position and the right to participate in regional councils if he committed this
of fehceo.

Nowadays also free market economy is not free of the phenomenon of bribery.

2. THE CONCEPT OF BRIBERY.

Bribery belongs to the group of offences of multi-person configuration. It means that to
commit this offence there is necessary the participation of at least two persons: the one accepting a
bribe and the one giving a bribe.

Bribery is an offence, which violates the principle of impartiality and the principle of equality
between all citizens in public sphere. Moreover, it is the offence affecting the correctness of state
authorities functioning.4

The term of passive bribery, defined as receiving material benefits (taking bribes) in
connection with performing public functions, indicates that such person bears responsibility in spite
of the absence of any particular activity in order to obtain it.>

However, accepting bribes by the person performing public functions is not passive
behaviour and even when the person performing such function does not demonstrate the initiative to
take a bribe. Therefore, the more adequate name for bribery is the term venality.®
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The concept of active bribery defining behaviour, which consists of giving benefit or the
promise of such benefit, also can be confusing. It is difficult to talk about the activity of the person
giving bribe in situation, when the initiative of obtaining benefit is demonstrated by the public official.
Therefore, an active bribery should be defined with the term subornation’.

Apart from venality and subornation, T. Chrustowski also includes intermediating giving or
receiving a bribe and provoking a bribe to the conceptual sphere of briberyg.

A provocation is creating the situation and circumstances stimulating giving or getting a bribe,
which is aimed at bringing discredit upon somebody who is giving or getting a bribe.

Relations between two terms: corruption and bribery deserve special attention. The concept
of corruption in the etymologic terms considerably differs from its Latin origins. The Latin word
corruptio meant damage, seduction, deceit. Later the term of corruption was expanded with bribery.
According to T. Chrustowski the concept of corruptlon consists of bribery, prepaid protectionism,
nepotism, blackmail and embezzlement of public funds®. The term corruption is applied to offences:
getting bribes due to performing public function, giving bribes or offences of influence peddling.
Nowadays also trade in influences, corruption in private sector, corruption in sport and electoral
corruption are included as corruption offences 10

3. PASSIVE BRIBERY.

The amendment of the Penal Code of 13" June 2003, called anti-corruption amendment,
initiated essential changes in the regulations concerning the offences of bribery. Mainly, apart from
the previous, ficlassicdo conceptualisation ofe, pass
there has been new types of passive bribery brought. One of them is the offence of corruption in the
private sector (passive party has been regul ated |

The regulation concerning the offence of economic corruption has been included in the
Article 296a of the Penal Code, in the chapter XXXVI related to the offences against economic
turnover.

The object of the protection in the offence of economic venality is proper practise of
managing function in the organizational unit carrying on business activity*".

Functional feature in the basic type of economic venality is receiving benefit'?

The object of executive activity, similarly as in classic bribery, is material or personal benefit
and promise to provide it.

The behaviour, for which the benefit or promise is taken, is every behaviour, which can make
any damage to property of individual, is an act of dishonest competition and comprises
unacceptable preferential activity in favour of purchaser or receiver of the article, service or
provision®

Perpetrator of the offence determined in the
effective damage. It is enough, that his behaviour can cause damage Therefore, it is the formal
constructive offence.

In case of acts of dishonest competition, the behaviour of perpetrator of economic venality
may be harmful, as well as profitable for the organizational unit in WhICh this person works.
Nevertheless, such act always flouts the principle of commercial honesty

Privileged preferential actlon is an activity, which enables priority for particular purchaser or
receiver of article or service'® According to the Article 296a A
unacceptable activity.

MAREK A. Prawo karne. s. 618.
PALKA P. REUT, M. Korupcja w nowym kodeksie karnym. s. 16.
CHRUSTOWSKI,T. Prawne, kryminologiczne i kryminal
CHRUSTOWSKI,T. Prawne, kryminologicznwa.s$.26kr ymi nal
® MIK, B. Nowela antykorupcyjna. s. 148.
11GcRNIOK O. and others. Kodeks karny. Komentarz.
12 MOZGAWA, M. Kodeks karny. Komentarz. s. 689-690.
* MAREK, A. Prawo karne. s. 565.
1 FILAR, M. and others. Kodeks karny. s. 1061-1062.
' MAREK, A. Prawo karne. s. 565-566.
STEFAGSKI, R. Przestifpstwo korupcji gospodarczeij
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Economic venality is an individual proper offence’’. The sphere of subject of offence includes
two categories of persons. In the first one there are persons performing managing functions in the
organizational unit carrying on business activity, in the second one there are persons, who due to
holding the office or performing the function have significant influence on making decisions
connected with the activity of such unit*®.

The person performing managing function is a person managing enterprise, company or
other business entity or its branch®. It is a person, who takes the leading role of the human team or
teams and is eligible for managing these teams?’.

According to R. Stefa®ki, the people who by
meaningful impact on making decisions connected with activity of such unit are: an associate in
general partnership, every partner in professional partnership, every general partner in limited
partnership and limited joint-stock partnership, a limited partner, who is proxy in limited partnership,
a stockholder, who is proxy in limited joint-stock partnership, board member or supervisory board
member in private limited company and stock-offering company. To that group belongs amongst
others holder of a commercial power of attorney, chief accountant, liquidator, legal counsel.

The offence of economic venality may be committed exclusively deliberately. Subjective
entity includes both i direct intent and possible intent®’. The third type of bribery, implemented with
the anti-corruption amendment is corruption in professional sports.

The qualified type is distinguished from the basic type with the higher level of social
consequences. This type is created by the legislator by adding to basic types the subjective features
in the field of the subjective party of the offence, the objective of the offence or objective party of the
offence. Legal criminal offence is in the qualified type higher than in the basic type®*.

The qualified type of offence is regulated in
in inflicting material damage24. A perpetrator is a person, who performs managing function in the
organizational unit carrying on business activity or due to holding the position or performed function
and has a significant impact on decisions concerning activities of such unit?®. The term of
considerable damage has been defi ned icaordinghoethisAr t i c
regulation, the property of a significant value is that whose value at the moment when the prohibited
act was committed exceeds two hundred times the value of the lowest monthly remuneration®.

The privileged offence is an inversion of the situation, which is characteristic for the qualified
offence. The privileged type differs from the basic type with the lower level of social consequences
and consequently also lower legal criminal offence?’.

The offence of venality in the privileged type is based on the construction of so-c al | ed @A c a:
of | esser importanceo.
Economic corruption includes the privileged fo

assessing whether there occurred a case of lesser importance, there should be objective and
subjective features of prohibited act taken into consideration and characteristic elements for such

type of offence should be emphasized. filn assessi
is the character of the manager and company, the character and the amount of the benefit
consisting in t°he object of bribeo

"MAREK, A. Prawo karne. s. 565.

18 MOZGAWA, M. Kodeks karny. Komentarz. s. 689-690.

19(3(':RNIOK, 0. and ot hers. Kodeks karny. Koment ar z.
2 MOZGAWA, M. Kodeks karny. Komentarz. s. 689-690.
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4. ACTIVE BRIBERY.

The anti-corruption amendment of 13" June 20013 initiated significant changes also in active
bribery. Apart from previousl y kctive Wriberyfitbdreaveeei ¢ 0 «
introduced new types of subornation. One of them is the offence of corruption |n the private sector
(its active party has been determinéd in the Arti

The basic type of the offence of active bribery (subornation) in the business activity is
regulated in the Article 296a A 2 of the Penal Co ¢

The object of the protection, similarly as in the passive party of this offence, is the proper
performing managing function in the organizational unit carrying on business activity™.

Functional features of in the basic tlype of subornation are giving material or personal benefit
and the promise of providing such benefit®

The object of executive activity is materral and personal benefit or its promrse

Similarly as in passive bribery, also in this case the behaviour for which there is accepted the
benefit or the promise of providing benefits, is every behaviour, which can cause any material
damage, is an act of dishonest competition and presents unacceptable preferential action in favour
of purchaser or receiver of the article, service or provision®

The offence of subornation in economy is a common offence. It can be committed by any
individual, who is liable to common conditions of responsibility. It is often the person representing a
definite business entity.

The offence of subornation in economy may be commrtted exclusively deliberately. The
subjective entity includes both i direct intent and possible intent®

As it has been mentioned, the privileged offence is an |nversion of the situation, which is
characteristic for the qualified offence. This ty
Penal Code. In assessing whether there occurred a case of lesser importance, the decision
depends on objective and subjective entity of committed and also circumstances (motive of the
perpetrator, absence of harmful consequences, especially difficult situation of perpetrator etc.) *° Al n
assessing a case of lesser importance the crucial factor is mainly the character of the manager and
company, the character of the equivalent of the bribe and the amount of the benefit consisting in the
object Bf bribeo

5. MEANS OF BRIBERY.
The expression fAmateri al benefitdo is udétd by
Penal Code, including also all the regulations de

the Penal Code, there is the explanation, that the material benefit is the benefit for the person
hlmself and another person. Therefore this article does not provide the full definition of material
benefit®’. It is thus range definition®

Deflnltlons of the doctrine, though emphasizing some elements of the material benefit,
usually are similar. According to J. Makarewicz, the material benefit is a benefit, which is of certain
economic value that can be measured in money . A. Spotowski believes, that the material benefrts
are all the goods, which is able to satisfy factual needs and its value is determined in money
Waszczy EsKki def ibreene fti he amatiearlilalsorts of benef its,
money, which at least temporarily improve material situation of the person. A. Zoll thinks that

apowni cta2d w Swietl
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karny. CznSl szczeg
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material benefit should be considered as any increase of assets or decrease of liabilities (every
expand of property, avoidance of losses or reduction of Ilabrlrtles)
Material beneflt can take many forms. Often its character is monetary Such form of bribe is
still very popular As it was stated by the Supreme Court, also a loan can be covered bribe and
become a material benefit, if with such character and intention it was given and taken. Material
benefits may be also fAcontracts ordering doing s
opinion, lectures) with terms, which privilege the person performing public function and clearly stray
from the price of serviceo. El ements of the conc
resultm% from such contract or connected with customs of a given society, becomes the feature of
brlbery The assessment is dependent on circumstance of objective and subjective nature (it
requires appropriate factual establishments and situational, relating to customs assessments).
Material benefit can also have the form of assignment of receivables, transferring property rights,
allowiﬂg to participation in profits, resignation of liabilities, paying debts, free of charge goods
issue
From the point of view of criminal law, the only interesting benefits are material benefits
gained illegally as a result of committing an offence. Within the meaning of the Penal Code, financial
benefit based on the legal basis shall not constitute a material benefit. Accepting a benefit is not an
illegal act if the person performing public functions has entitlements, which are individual, Personal
and based on the legal relation between the person giving and the person accepting benefit
According to H. Pop@gawski i M. Surkont, a mate
the offence has been committed without participation of the person, who is receiving bribe.
However, the authors make it clear, that a material benefit in the context of the offence of bribery
cannot be fAa plunder, which corrupter glves for
which comes from that offence. In such case, it is called sharing plunder between accompllces
In the Penal Code significant consequence is related to the value of benefits. Small value of
given beneflt might be assessed as case of lesser importance®’, which results in lower statutory limit
of penalty
A material benefit if significant value is a benefit, which value at the moment when the
prohibited act was committed exceeds two hundred times the value of the lowest monthly
remuneration®
Moreover, a material benefit should be distinguished from so-called tip. The Supreme Court
noticed, that At he bor deunactegtable bribenis natprecsse and dasydo t i p
establish and it can be considered in each case individually. It is not a simple task, because on the
one hand camouflaged bribery, both passive and active, cannot be sanctioned and on the other
hand we should be careful not to hurt a milieu or its representatives by rash and simplified
assessmMenAsoéor di ng to A. Spot owskishabléd givingbetefit,iel@ r b e |
tip, and punishable accepting or giving benefit, i.e. bribery, is the level of social danger of the act. As
the social danger increases, we get closer to the border after crossing WhICh we do not get into the

sphereofnon-puni shabl e tips, but into t he sphere of pun
The definition of personal benefit has been enforced for the first time into the Penal Code
with the amendment of 13" June 2003. The Article 115 A 4 of

explanation, that a personal benefit is a benefit both for that person and for someone else®. The
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1410.

“pOPGAWSKI , H. SURKGNTpsMwoP apownictwa. s. 98.

“Wt SEK, A. and others. Kodeks karny. CznS8SlI szczeg

“POPGBAWSKI, H. SURKONT, M. PrzedS.tiipstwo §apowni ct:

Wt SEK, A. and others. Kodeks karny. 8zinSi szczeg

“POPGAWSKI, H. SURKONT, M. Przestfipstwo Japownict:
i

““CHRUSTOWSKI , T. Prawne, kryminologiczne
PALKA, P. REUT, M. Korupcja w nowym kodeksie karnym. s. 48.
““Wt SEK, A. and other$8i Kadekg -kamnyKo@entarz. Tom
%0 Wyrok SN z dnia 26 lutego 1988 r. (VI KZP 34/87, OSNKW 1988/5-6/40).

WlSEK A. and others. Kodeks karny. C56SI szczeg
2 MIK, B. Nowela antykorupcyjna. s. 141.

Krymina

1181



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

definition of personal benefit is a incomplete range definition. It is due to the fact, that the concept of
material and personal benefit was regulated in one paragraph53.

Materi al and personal benefits repeatedly inte
determining the character of some benefit is the type of need, which is satisfied in greater degree. If
the material need dominates, it is the material benefit and if the immaterial need dominates, it is the
personal®benefito

A. Marek believes, that a personal benef i t includes 1] i mmateri al
significant for the person, who gains them by improving his situation and even cause a certain
pl eas’™ureo

A. Spotowski thinks, that existence of personal benefit is determined by objective
assessments, becaus e fAconsequently applied subjective ass
when one person performing public function would be a subject of criminal liability for accepting the
benefit while another person would not be, because that benefit would not be a personal benefit for
the secontd personod

Examples of personal benefit may be favouritism with gsetting promoted at work, granting
additional leave, awarding, organizing an attractive business trips !

According to the jurisdiction of the Supreme Court, sphere of personal benefits include also
erotic pleasures.

Promise of accepting material or personal benefit is the third independent mean of bribery®®.
Before the entry into force of the anti-corruption amendment, the promise of benefit concerned only
theofences of ficlassico bribery.

The term bribery means the promise of giving a material or personal benefit to subject and
readiness of this subject to accept such offer®. A subject may be the person, who performs public
function (in case a fpersénc Whe sperformme mamagingb finction jn the
organizational unit carrying on business activity or by virtue of position or performed function have
meaningful impact on making decisions connected with activity of such unit (in case of economic
corruption) and an organizer of professional sports competition or participant of such competition (in
case of corruption in sport) &,

The content of the promise must determine the object of benefit®".

Accepting the promise of material and personal benefit may consist in accepting financial
benefits both for that person and for someone else®.

It is irrelevant for the existence of offence, whether the person intends to keep a promise®.

6. IMPOSITION OF THE PENALTY OF BRIBERY.
Statutory i mpositi o.ha stffof dalutery negulatiarls tdeterminiag thie ( .
borders to the court of perpetratord penal conse:
The basic types of venality and subornation in

Penal Code) are subjects to the same sanction of deprivation of liberty between 3 months and 5
years. The qualified type, regulated in the Artic
bribery and is subject to penalty of imprisonment between 6 months and 8 years. The privileged
type of passive and active corruption in business
subject to the penalty of fine, restriction of liberty or deprivation of liberty up to 2 years. Similarly as
in the case of bribery in the public sector, the legislator introduced unpunishability clause towards

8 ZOLL, A. and others. Kodeks karny. Cz "SI szczeg: -1l na. KefeTlomhBsz do
1407.

Wt SEK, A. and others. Kodeks karny. CzninSi szczeg
* MAREK, A. Prawo karne. s. 621. o
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% MOZGAWA, M. Kodeks karny. Komentarz. s. 689-691.

. GE RNI OK, ofhers. Kodaks karny. Komentarz. s. 741.
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perpetrator of active bribery (in the basic and privileged type). According to the provision of the
Article 296a A 5 of the Penal Code, t hefthpreatepabt r at
or personal benefit or thei promise was accepted and the perpetrator notified thereof the body
appointed to prosecute offences and revealed all crucial circumstances of the offence before this

body had learned about it®.
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THE UNIVERSALISM OF ECONOMIC CRIME
El Ubi etaiKgwgowska, Krystyna Szczecho

University of Warmia and Mazury in Olsztyn, Faculty of Substantive Criminal Law

Abstract: Economic crime has a universal nature. Although, it occurs in all countries of the modern
world, it is variously understood and has many different definitions. The mentioned discrepancies
have one common element that is unlawful activity of the subject whose aim is to achieve financial
gain. Economic crime may be characterized by many common features, including one particular
featureit he cul prit, who in the soucroclel ari tcerrianeu rpee ripset

Keywords: crime, crime perpetrator, universalism, fraud, profit from crime

Economic crime as a phenomenon, has become a fixed element of the police statistics and
the practice of law enforcement and judiciary organs. It occurs in every modern state and has a
universal character.
Considering economic crime in terms of its universalism, we cannot omit the essence of the
latter term that is universalism. Universalism is a term of a significant meaning since it defines the
commonly known, present and understood category. According to the authors of the Contemporary
Polish Language Dictionary, Auni ver s al irns tom achieva oestain eufity, do engulf all
people by a certain activity, it is an attitude and views accepting domination over parts, domination
of the whol e O Vleersame mpublicationdals@ dgivesdoanother definition of the term,
according to whi ch universalism means fcovering the who
Understood this way universalism is an characteristic of crime as a phenomenon and hence it also is
a component of economic crime.
The definition of economic crime has been discussed for a long time. While reviewing all
existing within this area concepts, L.Wilk emphasized all common features characterizing such a
type of criminal activities. He noticed that economic crime is always an operation that does not
involve aggression or violence, but it results in substantial material loses. L.Wilk also highlighted that
economic crime perpetrators are usually people from a higher social class®. Although the definitions
use different words to describe the term, the basic features of these acts remain the same. S.
Mordawa i ndicates that this type of criminal act
regarding public investments auctions or insurances), crimes against consumers (fraudulent
advertising, defective goods), crimes against economic institutions (to the detriment of banks, stock
exchanges, money counterfeiting, money laundering), crimes against financial interests of the state
(tax fraud, smuggling) as well as crime connected with violation of intellectual property rights (illegal
use and sale of stolen software, copyright infrin
No matter how we will analyze economic crime it is a common phenomenon and
unfortunately has increasing trend. According to data of the Polish Police Headquarters the most
frequently committed economic offenses:
1. breach of trust in business transactions,
2. fraud on a managerial post,
3. credit fraud,

1DRABIKL.,KUBIAKTSOK{fG A., SOBOL E. , WI § NI AKOWSKA L, {
Wydawnictwo Naukowe PWN, Warsaw 2008, p. 1092,
2 |bidem, p. 1092

Swi LK L., PrzesthptpojSicige,s pprday « zyEdukacja Praavpiazamno.c y (i
10/ 2012, p.12,

‘“MORDWA S. , Struktura i typol ogia przestrzenna pr
wal i dacji l'iczby -Skeigpniecth w( menod)zi &ctka Uni versitat

socio-oeconomica 12, 2012, p. 99;
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subsidy and donation fraud,
insurance fraud,

money laundering,

usury,

©No oA

Just as in Poland, in other countries as well economic crime is gaining momentum while
being constantly supported by new so far unknown forms and types. It should be also emphasized
that the progress of civilization favors the development of this type of crime, because many activities
of this kind are committed among others in cyberspace. The framework of this study does not allow
for a broader description of all known economic crimes, therefore we focus on the description of one
of them, namely money laundering.

Such a definition resolves into the concept of "legalization of money funds" that come from illegal,
prohibited activities®.

While studying source literature, we can find multiplicity of different definitions of the term of

money | aundering. According to E. PgywaczewsKki

financial benefits with the help of various illegal activities that aIIows for safe (with impunity) inclusion

of such money into legal financial and e c on o mi ¢ ’.cOn tthe othea handy acéording to

Brunon Hogdyst, fimoney laundering is a cri minal
The Supreme Court of Poland in the resolution of seven judges of December 18, 2013,

stated that "( . . . ) t he cri me, referred to as Amoney

corresponds with considered in this way phenomenon that can be briefly described as the procedure
of legalization of property coming from illegal or undisclosed sources through inclusion of this
property into legal economic circulation causing a threat to its proper functioning. Criminological

reviews illustrate (K.Buczkowski, M. Wojtaszek, Pr ani e Pi e ni fedlayndefirg)yWarsawMo n

2001, p. 45) that this practice often covers following (treated flexibly) phases of activities whose
ultimate goal is assimilation ("integration™) of illegally obtained funds by capital from legal sources,
and thus take advantage of "purified" that is legal funds. These activities include, first of all,
disposition of illegally obtained property (“investing”, or "separation”) allowing to introduce such
funds into the legal financial system; "multiplication” (“stratification") of financial transactions aiming
to create possibly the biggest number of (layers) transactions hiding the relationship between the
crime perpetuator and his co-workers and the money aiming to prevent detection of the source of
illegal funds, and finally their "integration" (“inclusion into legal funds"). The presented above
mechanism, underlying the legal regulations, required from us to notice a number of conditions and
their consequences, including inter alia those referring its relationship, and simultaneously its
secondary character in reference to the activity being the source of this illegal property values, those
in the scope of the possible existence of chain of various causative activities relating to the object of
the basic action or involvement of potential offenders violating various legal properties "9

We need therefore assume that dirty money are those that come from prohibited by law
activity, more specifically smuggling, prostitution, drug trafficking, arms trafficking, etc. This type of
crime is not limited to one country, instead it has often an international character. The mechanism of
money laundering in its transnational or trans-border definition involves transfer of large sums of

® www.policja.gov.pl [ on line 28.09.2015].
® For further interesting information on money laundering see: M. KUTERA, Rola audytu

finansowego w wykrywaniu przestnpst wMJINMOITABZEK,r c z
Prani e pi eryinfad zZNya,u k@fwia , War saw 2002 ; W. JASI 6S
2007, 1 SBN ; D. WOANI AKOWSKA pol Epggeoarndkont eks
przestifipczoSci w Pol sce, Wy d . Akademickie Sedno
przyczyn i spr awc - w 0sS zus-k svi Afgiofiwayncshocwoe st atystyczne,

Uni wersytetu Szczeci Gskiego, no. 61, 2013

"E. PGYWACZEWSKI , Pranie brudnych pleniﬁdzy -AOWY m
finansowego w Polsce, w: Proceder prania brudnyc h pi eni ndzy. Studi a i

17.

- HOGYST, Kryminalistyka, P WN, War saw 2000,
° Ref. | KZP 19/13
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money from the state, in which the illegal income was obtained, to countries whose Iegal systems
allow for "laundering” ("tax havens"). This action results in legalization of such money

According to the Polish law, money laundering is a crime described in the Penal Code.
However, this is not the only piece of legislation that contains a description of this activity, there are
three more legal acts regarding money laundering: the Act of 16 November 2000 on Counteracting
Introduction into Financial Circulation of Property Values Originating from lllegal or Undisclosed
Sources, as amended; The Act of 29 July 2005 on Trading in Financial Instruments (Art. 172), as
amended., The Act of 29 August 1997 on Banking Law (Art. 171), as amended.

Among the legal acts of the European Union referring to money laundering we may find:

- Directive of the European Union and the Council no. 2001/97/EC amending the directive of the
European Council no. 91/308/EEC on Prevention of Financial Systems for the Purpose of Money
Laundering;

T Directive of the European Parliament and the Council no. 2005/60 / EC on Prevention of the Use
of the Financial System for Money Laundering and Terrorist Financing.

An important document in this regard is the United Nations Convention against Transnational
Organized Crime, which is in force since 29 September 2003. The essence of the Convention is to
strive to |ncrease the level of effectiveness of legal instruments for international cooperation in
criminal cases™

The procedure of money laundering is complex in its nature, requires specific knowledge in
the field of broadly defined financial law, economics, banking and tax law and often IT. Most of so-
called dirty money is transferred to the specified bank via money transfers. Usually, these are sums
that do not meet the conditions of money source inspection, of which a person transferring the
money, or more precisely an offender, is aware. Such money after being laundered are invested in
legal enterprises, even in the stock market or real estate market.

According to M. Hryniewiecka the crlme of money laundering consists of three stages,
namely deposing, accumulation and legalization®?. It's hard not to agree with this thesis since in fact
the money is deposited first, and then legalized. The second stage indicated by the cited author is
the accumulation of the relevant sum of money necessary to the previously planned investments.
One of the simplest methods of laundering illegally obtained money is taking out a bank loan that is
paid off with such money. Sometimes the perpetrators make multiple transfers between different
banks, which results in legalization of illegal funds.

The International Monetary Fund states that countries like the Bahamas, Bahrain, Cayman Islands,
Hong Kong, Netherlands Antilles, Panama and Singapore create favorable conditions for money
laundering that make the whole procedure significantly easier™.

The size of money laundering is virtually impossible to estlmate It is assumed that in Poland
up to 10 billion PLN may undergo money laundering per year. * It should be also noted that this
problem does not concern only Poland, but it is present in other countries as well. The evaluation of
the International Monetary Fund estimated that overall costs of money laundering and crimes
related with it shapes from 2 to 5 percent of the global GDP. German experts have shared the
opinion that their country can be a place where each year over 60-80 billion USD may be laundered.
While the scale of the problem in Canada is estimated at 5-15 billion USD a year, in the UK around
15 billion GBP is laundered every year. In each country, the relevant authorities receive information
about transactions suspected to be illegal. Number of notifications regarding laundering money
received within one year vary dependently on the country, for example in Switzerland there were
1159 such notifications, in Turkey - around 6500, in Ukraine - 778 907 and in the UK - 240 5821%.

®See. B. Bl ENI EK, Pranie pienindzy w prawie miin
Wolters Kluwer, Warsaw 2010, p. 24- 25

1B. BIENIEK, op. cit., p. 37.
M. HRYNI EWI ECKA, Pranie brudnych pienifndzy jako
ruch prawniczy, ekonomiczny i soclologlczny rok LXXVIi zeszyt4i 2014, p. 322
¥ Agencja Bezpiecze@®twa Wewndénirzhzyo, wiet aly. goorva.
29092015]

‘R. ZAWGOCKI , M. KRELI KOWSKI , Kodeks karny. Ko me
2011, s. 704.
®sSee:. www.state.gov/j/inl/rls/nrcrpt/2012/databa:
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The crime of money laundering undoubtedly undermines the economic foundation of a
state’®. However, According to the Global Economic Crime Survey 2011 other crimes in this field
like: accounting manipulations, corruption, tax evaS|on misappropriation of assets, cybercrime are
also equally harmful to the national economy . Accounting frauds are constantly gaining on
populanty Such offenses are clearly linked to money laundering as well as other prohibited
activities.

Apart from the doctrinal issues as well as other system solutions, it should be noted that economic
crimes are the ones that are difficult, but not |mp055|ble to be proved. Hence, the search for the
evidence requires a proper preparation and experience'®.

It is impossible not to mention about the international consolidation in the prosecution of
perpetrators of money laundering. M. Mazur in an orderly and synthetic manner mtroduced sources
of international law, which contains provisions relating to the discussed crime?® . According to the
cited author the Directive 2005/60 /EC of the European Parliament and the Council of 26 October
2005 on Preventlon of the Use of the Financial System for Money Laundering and Terrorist
Financing® has a significant meaning here. The Directive defines activities which are components of
the process of money laundering. The activities must be committed on purpose and are as follows:

A mconversion or transfer of property with awareness that it comes from criminal activity or from
participation in such an activity, the purpose of this activity is to conceal or disguise the illegal origin
of the property or to help a person who is involved in such an activity to evade the legal
consequences of such an action;

b) concealment or disguise of the true nature of the illegal property, its source, location, disposition,
transfer, ownership of or rights to the property with awareness that such property come from criminal
activity or from participation in such activity;

) acquisition, possession or use of property with awareness at the time when it was received that
such property come from criminal activity or from participation in such an activity;

d) participation, complicity in the crime, attempts to commit the crime and aiding |n commlttlng the
crime, abetting, facilitating and counseling the commission of acts described above"?

Formulated above terms describe the essence of money laundering.

The size of economic crime, regardless of its form or type, are not known. However, the dark
number of crimes in this area is certainly significant. This type of crime is characterized by a high
degree of complexity, not only in the financial sphere, but mainly in the modus operandi of the
perpetrators. Doing some financial operations of multiple complex character is surely beyond an
average ability. This type of crime requires economic as well as legal knowledge. The perpetrators
frequently use existing legal loopholes. On another occasion, they apply other methods, as it
happened in the case of extortion of VAT.

Money Iaunderlng brings enormous benefits to the offender, what is often emphasized in the
source literature®. A person who deals with money laundering is usually a well-educated person

g, GRZEMSKI , Amal KRAE$,0jncia ,,przestnpstwa godz
paGstwao w ustawie z dnia 24 maja 2002 r. o Agenc
Wy wi adu (w: ) PRZEGLt D BEZPI ECZE6STWA WEWNNTRZNE
pages.

Badanie przesti pc z 0 Sc i gospodarczej Pol ska 2011 Cyberpr
w biznesie http://www.pwc.pl/ [on line: 29.09.2015].

See: KUTERA M. Oszust wa ksi igowe w pol ski ej pr
RachunkowoSci " ,KUTEBA M. Rolanaudytu 3 f i nansowego w wykrywar
gospodarczych. Difin, Warsaw 2008; KUTERA M. , SURDYKOWSKA S. T., HO

k s i N g tewria i praktyka. Difin, Warsaw 2006
See: Z KUKUGA, Poszukiwanie dowod-w przestOfdpst w
°See: M. MAZ UR, Penalizacja prania brudnych pieni
Warsaw 2014
?! Dz.U.UE.L.2005.309.15 as amended.
2 M. MAZ UR, Penalizacja prania brudnych pienindz
Warsaw 2014, p. 254
See: J. DUt Y, KorzySi w przestfipstwie prania pien
J. SKORUPKA, Pojncie brudnych pienindzy prawie Kk
O. GERNI OK, Z probl ematyki pr awn ok a dmaelp listppada 800& pi e
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who received a diploma from a recognized and reputable university. Most frequently such a person
is economist or, unfortunately, a lawyer by profession. There are, however, cases in which the
perpetrator did not graduate from a university, nor passed the secondary school final examination.
Money laundering is a crime that is spread around the world. The money laundered in the presented
way comes from a variety of illegal acts which have been previously mentioned. Despite the
increasing number of precise legal regulations, the phenomenon still exists and unfortunately is
gaining in size. Universalism of money laundering stems from the omnipresence of this criminal
practice.
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ZAMYSLENIE SANADREDUK CI OU T A X A TVeh\WPNOH.HTQU
MAJETKOVhBBSRODKR'SCH TRESTNHRCH LI
VNCVRHU Z CK ORESTNEJ ZODPOVEDNOSTI
PRCVNI CKhCH OSDB

Il veta Fedorovil ovs

Univerzita Komensk®ho v Bratislave, F

Abstract: According to the topic of the section the author examines the possible reasons of
reducing the enumeration of crimes in the original proposal of the Act in order to stimulate
discussion in the professional public to this serious problem

Abstrakt: V. kontexte t®my sekcie Fenom®n ekonomickej I
eliminovaniesaaut or ka zaml gOa nad mognT mi pr2linami, kto
zn2geniu poltu taxat?2vneho vymedzenia trestnlch
vyvolaS v odbornej vetraekj nzoS8svtaig ndeijs kpursoibu ekmatteijkteo.

Key words: criminal liability of legal entities, enumeration, crimes

KO%| ov® tsrlecsvi81:§ zodpovednosS pr&8§vnicklich os'b, tax
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prechod zcentr 8l ne riaden®ho hospodS8paltivtai cnka® t prohdorwi¥e ne
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polit i ck ®ho gwétr @miiplolid ti ckej ori ent 8ci podstata Qoengrnek r a j i

giroklT priestor pre vznik a uplatnemsipé sobposip&0he
trestnej linnosti (napr. pdragami gpgeaaimch peR@z? o
hospod8rskej phdi mi)pnalliot ysaa n8sl edne prheg sapvoid 8or srkioe
givot e spol ol neambt noan e obajhodnom styku. Gtati st
spravodlivosti zt T cht o | i asmgmtsinjes dro&kbT vall n&magtet hosbolk
trestnich |inov. GtruktYra ekonomickej kriminal i
samozrejme vz 8§vi sl ost i, resp. odvz2jajivsit r smsfodmannmwigs p
privatiz8ci akanbayojupbatdRovanie voOnej tvorby cie
syst ®mu, prechodvyko@®panéeacinovaea,j s Yas t avy Yazoer ngn8enjo v
samospr 8vy obc?2, prudkT n8rast nezamestnanosti

ot vorenie hranzc, nel egg&8lna migr8cia obyoudzinye Ost v

amnoho Nalmga ch o nevyhnutne gsuasneolton@retargeosvtané@ ipr §
Prisptsobuj %c s a niog k min csnpiocl kollrenp&dmi enkam reagov

mn o h 1 mi novel ami Trestn®ho z§kona ktor® akoby sp
proces ag do r. 2005, kedy boli na/pSIlehelhslkuryanSJf
ekonomicklTch vzSahov bolo takchHo miobet mdhd ch §lksdk
podst §t trestnich |inov, tvorbu ktorTch, ako som
foomyas p! soby §chan|aekoesmnbkbjlsﬁ®vev

Rada by som z8roveR upozornila nateskehol hom®8, d
vyug2vaj¥% na p8chanie trestnﬁ]&dzteryi,/llmgalvslnkanﬁoieae na/d
vekonomi ckom syst ®ntoaielenrvgbeghodnang alé dvi,noam hospod8r skom
prilom pomerne | astim prostriesdkdmhnpngoihiilanhi apat?2Tpcaho
st §va aj korupci a, nlletov@dybOJhelglpauQ;tlhneasri/@perfuml
shospod8r skymi alebo majetkovimi trestnl mi i nmi ,

Vs %l asnom obdob? totigto konupcird zakhoodgajosdr g
trestnej T lliansntost ipresahuj %cej hranice Sl ovenskej
organi zovanej rajseptoklBvwesjk elfr iaenk omd mit ghejpr8VvVe@r & pr ec
hrozbu, pretodge ni ejlieeno srSo zdsokha,z oavlasmi aj takejto tre
sptsobuje or gstnroens tinionmn §kitodnwam 2z naa | n ® |pir odbH c®amye @Al e b
st 8vame sa svedkami toho, ge rlznebrboskhmick®l eg
zi skami vnsi teul peunj ¥4 d o politick®ho, hospod8rskeho
aprostredn2ctvom korupcie pri presadzovan? svojic
taknamocenskl ako aj na pr8§vny apar §t
3 TRESTNC ZODPOVEPMOSISCKACH OSDB

Z8roveR nepoprgin®eS skutolnos§$S, ge samowWdAS| esploy c
ekonomi ck®ho rozvola priniesli zo sebou o.i. aj
v oblasti korupcie, ekonomlky, gi votn®ho procdtrraedi agdraviolag@od.)ia
pré&wvckT mi osobami. Pretopapl ednBmodesaBupl Aajymzon

zavedenia trestnej zodpovedbegtRoupriGvn®omk | plos bish
pr&vnickicBmosbrestn®ho konani a pr sdcietasalelidquerest ar c
non potest, zktorej je vhnagi ch podmi enkach odvoden8 dodnes za
trestnej zodpovednosti.

Pre ilustr8ciu mogno pripomen%S, ¢ge trestn§ zo
syst®moch pr 8ivane. eRreindmadiirestng zodpovednosS je
pr 8va, al e aj ni ektor® |l 1l ensk® gt 8§ty EU (nap
vkontinent 8l nom syst®me pr8§va sa okrem modelu pri
zodpovedno s t i pr&vnickT cmordDt;2 Nad gpoastzi hovanie prot
ost!b mimo trestn®ho konani a, nor mami a dNemackug. t r at 2
Vhepos!|l ednej rade je tu vgak vgdy aj pmwosyvnnoiscSk Tncehz ac
vibec.

'!Kf enomenol - g ivi. 19897i2rei0r6a lbiltiyy gi e pokali: DHrainmigrkiag | -Gy i
57.

Knglrtu rozdelenia trestnich |linov spadaj %cich pog
Str ®my, T.:eMapemkok & lr iinBOnal it a, str 27
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Pre l ai ck¥Y aj odborn% verejnosS je pomerne
zavs8dzani a trestnej zodpoviednp smbsi¥wip s I§ekanbnickolsc h 0
kriminalitoui r i e ¢niglsi, wma Sledripskai.ch iraitcémamrei ek dl hodobej
ng§gho trest m@hea eprd§vsad edn®ho upl at Rovaniepengsadsd
(lo by som nepochybniebodhc edmahzavizawingsSy priamu t
pr8&vnickTchr 2084 htougowo pripravovanom rekodifikov
(% innT od 1.1.2006). Pre mnogstvo ob8v zo zavede
avhagich podmeenkdchn®ho ingtit¥tu do trestn®ho
trest notpea-8rvine,j al e aj samotnej aplikal nej praxe b
tTkaj %ca sa tejrSoncpr é elge matait Rwneho procesu vypust

Inapri ek t omu mi nedS§ nekongtatovas, ge reko
dekriminadeg&mcalei z8§ci e Apobrald cestou kriminal:
vilenenTch takmer 100 noviomobhtebBtskahkbvhok, pod:
| i i c

ingwhw osobitnej |l asti zost8vaj %cich, sa hran e

Vi Sme sa tuwgesk nkj zodpovednost.i pr§vnicchh 0 ¢
republi ka zavi agragwanivok IvizSmshalb &mswojich medzingrc
kuzn§vanvilTuk o rau cudzz2zch rozhodnut 21 Zavedesid rrespmej 8 v n e j
zodpovednosti tT crhadi cshubg peekctiofvi caky vs | o v podssatebtaldh p o d
nevyhnutnosSou. Na tomto mieste treba zvirazni§,
org8&nov na spoamé kjaea@d®dsjkT ah subjievktboeew rkeo nsktrr®t mee hd
trestnej zodpovednosti prg&vnicklch os'!b zost§val
trestnich kmeexdv neidociegenT .

Ag novelou Trestn®ho z8kona | . 224/ 2010 2ZzZ. z. I
vSIovenskej republi ke trestn§ zodpovednosS prg§vn
trestnej zodpovednosti, t.j . mprdeell aame mpiru  zk& soar doym i€
trestnej zodpovednosti. Samozrejwmeacgel chtodo! Abgdv
ochrannl ch ichpkindanievazpld kal nej praxi; procesn® post e
z%| ast nenetjr eosstonboym Mad ngare2) e&r i ti zovan® mddZdiem§ rnoad nne
Yar ovrtiak Aa tedacianektommemodal u, ktor T sa n8m de f

ugremci pripravovan®ho rekodifimkodaln®hios tTe eaift e k®th 20
pravej trestnej zodpovetdon o sotrimopur Sovsnoibd kt Tnc@hh 0o sz!8kk,0 naa

Pribligwemaredkami (2013) podOa ptvodne§prhpra
z8§kontar est nej zodpovednosti prg&vnickTch ost'h (e
zodpovedn® za vdgetky torsotin@elindystpr awvers® n®Who
tvor cov tohto n8vrhu umo$mnRcebrevanne pt&hanckld
prostredn2zctvom trestov.

Vr §mci vivoj a Ieglslatzvneho procesu vgak opro
mal i zodpoveda$s za' s upleitbl kryi [tir eznrearéy el\/ﬂyorlch taxat
trestnich |Jinov, ktorTch sa mtge dopusti S pr&vnicl

S N

4 QUO VADI S TRDOPONVEDN®Ss PRCWUNIOGHB ? y
Je takmer polovica augusta 2015. Spioklg nel gttt wy
projektu APVV 0602 i 11, tedavpor ad ? ug druhv VSSCDG’(ch%VﬁHI(DH%O okrod fei

autorov zna g e j k mtSgdroyn ATrestn§ zodpovednosS pr&vnic|

®Ktomupozr i : Borec, T.: Trecdm&vepdnostd kmr §vingitcuk Ta h
politikaogpdvedmosS prs§vnicklch osthb. Sekcia tr
zmedzi n8rodnej vedeckej konferencie ABr atvansjl av s k
Univerzitou Bom¢nsk@ie,v Pr §/Ro chkidluloRdXsirl3d ou v
“Kvili predstavivosti uvs§dzam, ge s¥%l aseh2Tmneskol
pr8&vnych predpisov) obsahuj e®mopwd uu 2@B®r itardeasntInclhc hd
hl 8v jeho osobitnej Iasti

*Prvim Tstupom, kpoelt wdpwarmilmmj « vedeck8 monog
LTdia Tobk&lgovsg§ Tmestng§8 zodpovednosS pr Sewmickdlke
aspekty, '|'nre§3vrredick® vichodi sk§). Br at i Brdtislavea . un

Pr8vnick8 fakulta. 2014
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trestnej zodpovednosSR)vsmrathven il dok Tnosh paksaclbvaS recenz

aby predmetn§t @rrm8cme bodmvadang vydavateOovi na pub
PodotT kam, ge aut ori pri gl edm®doo vie§\? trdsing] c hEkd o
zodpovednosti pr8&vnicklch os?®d! | dpertivwdiaavco,v aine mk mrio
specialiskNal g2 m z8sadnTm zmen§m.

At o bol pr8§8§ve ten moment, ktorT ma na jednej
nekl adiem za vinu svojim kolegom), na s tnragrfes adri wt
tohto kr 8t keho historick®ho exkurzu, resp. zamysl eni
povedan®, priateli a, sme na Slovensku.

Probl ®mom zavedenia trestnej zodpovednost.i pr 8§
desaS rokovi®o atspepriupom2na Atiahnuci safi rek
visledkom (ako som ug naznalila vyggie) nebolo do
zadali, ol om sved] 2 aj nespoletn® mnogstvo novi el spr

dnegnliicoh&keNIl vzhOadom na pomerne znaln¥% kriminali
nepri klzBRatlaanckom zavedenia trestne,j] zodpovednosti
ot om, ge akrisenmpjeeni @ kK ejto pr obl 8lonenskej kepu bb o lkie AorrYstset
nemali by sme podni kateOskIm subj®%ktroent ymad ¥nosnY

Il stege, ak sa@iezgmyghk!| % wekonexteoekdnomaka h politka i pr §v o,
prizngvam, jeednoajudcd T mps2omesakceptovadgodidavkipem®
subjektov, ktorTch sa m§ zB&pbpnkberzbcbs({pedrdzmet
ngg gt &t zrejme nemohol fungova$S tak, ako funguje

Riegenie trestnej zodpovednostii plIr@&stii ckbcechsi b
podni kat eOsklch subjekaroawgratf®lve APpirwa®f v anpooesen §vr b
neust 8lych zmien. Som si vgak ist8§, ¢ge ak z8konod
AgpecificklicihptobbdastinawhfmorzanT chakd®pfolnoavidu)(t .vjz.§
vynor 2 |aitkg,laleiodbornej vereimpstée bDOBE & axnEkchybre v be
ajojeho form8lnosti

KeN diiswvorickom prierezespdlvoljmosrn§ghpmpodgtobtnie
jednotl i k® gkatrosatel bomppdfkeke]j Rriminazgvtegru,do
ge tieto trestn® |iny spololne tvoria najvaa] g2z pd

p !
smeng?2 mi | i val g2 mi vikyvmi, odr §gaj Yacspok®oInk o ®tt in)
Zuveden®ho jednoznalpmdrpbenireé eg8mwéema o6ohto stavu
kri mino lkrimmaligiky sobl asti ach ci el en®hpor e pemmagine ,z o vaa nei
prostredn2ctvom kriminologickTcnhalvT sbkyuSmowog d nveltsnl @

|l egislat2vnu | innossS.

5 ZCVER
Atak sa fakticky ®@unesmn@yain asjekkie AFenom®n ek

apr§vne n§stroje na jej takimhhovam§setrioj dednta
navrhovanou z metnjohuo pro&dzQoar um a j p r itrpstnej vzodpoxednosti z § k o |
pr&vnickTich oslbtorputedo%gleelpuﬁmt’elNksraervcg\aekS pozri eme
zredukovanl taxat2vny vipolet jednotlivich trestn
ge onbjteestnich |Jinov uvs8dzanTch nawr hhovaavtye Goosno bsiat
Trestn®ho z8kona, t . ] pr&8ve majetkovich trestnl
skutkovich podst&8treéesesiohchi howndktoobhpbd®wosly ohy,pu:
spolu 19 skutkovich podst§&t trestnlch | icnedvk. o vJ@hdn
poltu 107 trestnich |inov vzSahuj %2ékomesaosa Sprag W
ich, okrem 14-i ¢ h skutkovlcshtepnoncaht§zh hWyBu osobitnej | asti
44 skutkovich podst&t trestmdsmi dh nolvEwypaahiend ejh
z8konlktorzich mnoh® mohli podOanangoeje |k rnaije nnkays adsdopoa]
e | i miekoBomickej kriminality.

®Sl ovami prof . i Ma&kde @le nvamy siieN ine® , ci eCavedom®, agres
organi zovan® porugovanie z8konofv.Hocit rteibeat op osulga vS§
vr. 1999 na konferenciikr ek odi fi k&8ci iijtejesz @8®hadmpiedveaBosna,d &my sal

ge maj ¥% platnosS dodnes.
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Sk¥s me si preto spololne pologi S ot8zku, | o as
v i e dakejtokpodstatnej az §vagnej zmene:
- zlogitosS objasRovaammat,n ®hyg esd hdbvemd addkazovar
|l i nnosti
- odborng§ nepripravends®sdmginsiardain®nilach v
- n2zka objasnenosS tT cshviloastnroessttinnT ch |inov ug v
- lobing polticklTch strg&n a AsilnlTchi podnikate:
- geby sme sa namiesto kriminaliz8diekrpmedsahi t§
Ik eN pr8ve pri trestnej zodpovedmastviod pe gival
pr2padoch osobne sk!r volila tvrdosS z&8kona.
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FENOMEN EKONORIMDNKIATYK21. STOLETE
A JEJé& PieéeLINY

Marek Frygt 8k

Pr8§vnick§8 f akuunhivemityMBsmalBykovy

Abstract: In the article author deeper consider about the specifics of the economic criminality and
its reasons. He outlines how the influence of social enviroment, legal frame, public morals and a
societys values affected and affects economic criminality in the Czech republic after 1989 and
especially today.

Abstrakt: V. uveden®m pS2sphNvku se autor snag? hl oubDj
kriminality a jej2mi pS2|inami. Nasti Ruj e pr §wrh2of
rémce a mor 8l ky a hodnot spolelnosti ovlivnil a o
po roce 1989 a zejm®na v soul asnosti

Key words: economic criminality, the Czech republic, social enviroment, legal frame, public morals,
societys values

Kl 2] ov® eklomwani ck§ kriminal spaleles&®@ repoadt S&dan?
mor 8§l ka, hodnoty spolelnosti

,DVOD
PSestoc¢
el ens

o] pod2I hospod&8§Ssk® kriminality na C €
k
|l ensk
T
2
I

§kedhiegoewvi denvn?. PS2pady ekonomi ck®
vDdom2 a to jak pS$z2miom paedlaho vnsnnum G
zkrachovalTch bank, kampel il el vI§inzim e
m. NegativnhD pTsob?2 i skutelnost, ge se
ifikovanich odblbsme kiTg $8csrn2 o@blvomp®,c hlagy
podni katel sk® | innosti,okmh} 2cVebihmnod adfTeNDmaj
mNDstnavatele, nokhed®hWacpTpolzi cv . Jejich motiv
ohacen2?, pocit, oHeedcdcdm tma nme[WYB Up eSSt aven? a

mozSejmnN i chamtiodatsmam? jTeo kvdgyey j e proti nim z
jejich okol?2 diwv?, prc?toge by to do nich Anik

e
8
®

nw X —0O0

O VWON—TTO< 0O
OO TD® T O XT T

dT\
al
d

Je pravdou, ge podzl hospod&§Ssk® kriminality
ouhodobnD kol2s8 o6kov® e¢agiDmM®Phkhedmskal zpMsobahk
tento pomDr jig tak zanedbatelnld nem&mc iJ ee kzoSkoomi i
Kriminality pSedstaVUJe7(11%0glk@dtybr.haokcoellokoa@a z6 0

o

1

UvedenT pS2sphNvekrdmti zfegeo¥ S§mprojektu speci fi
AMognao(SJtustace tr estn?2ho S$2zen? specifick® krimina
Blzge In. VIzku ekonomick® kriminality realizovezé
vr § mc i szkumn®ho z&§mNDru AZg&vagn® formy daiesltm2® a

bezpel nostn?2 r i zitikefch kpntroly asptr8etv, e nhateefil0022003. Praha. 2004.
B | 2 ghatp:/Mamw.ok.cz/iksp/docs/308.pdf. [online]. [cit. 04-09-2015].

®!ViLesku akNNDmec podvodn2zky nej|lastnji Adon§g2d kol
a pS2znivce KPMG Lesk§ republika. z8S2/S2jen 2015
* Pro bl i ggz srovngn? doporul uji naps§$. statisti
http://www.policie.cz/statistiky-kriminalita.aspx. [online]. [cit. 04-09-2015].

PSi ptBmit s statistickT mi Yad aj i je tSeba upozorn

hospod&Ssk® kriminal iptoyd breiz poohd Sadzuu jneamet, 0 ,| zceo j e n

1195


http://www.ok.cz/iksp/docs/308.pdf
http://www.policie.cz/statistiky-kriminalita.aspx

Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

Ek onomi cikataviproishedn2 ch | etech dos8hl a takochh roz
vhDdom2 oblanT, ale i ceI®so§ﬂodpb|bpeged§8id®dobj N
fungovsgn?2 spolelensk® spravedlnostia pSim 72 ssk%M & 2e
vlivu.

Pokud se pod2v8me na rera§mdiu, k drmlku  rbeorhlunj2eh o jbsooj
ztrhu ty poctiv® subjekty, kter ® nekjosnokw rsanlta p npyr o
zekonomi ck® kriminalijepdaanepsobraohlRoz8kona. Ti
subjektT potom monopol nhD ovl 8dnou pozice na
pSidnNlovgn2 veSejnich dotac?, vigi danzpolpiTtjil cekk®
givotb nabkbsjpeiRo vovli vRkRovgnz2, V ¢ douvislostn 8 ekonomitk@ur mo s
kriminalitou hovo$S2 o organizovan®m zlolinu a jebh
neoddi skutovatelnl viiwv na osl aben? dTvRgp?2 hopo
hospodg§Sstv?2 a n8§sledni i pol i ick®ho syst®mu, s
vsoul asnosti stala fenom®nem g s2la narTst§ ¢
o t ®ma, kter® je po roce 19 ha ppn&yhBsesDNDpD\
t ®mat .

)

84

l.

Ekonomick8 kriminalita je jev mnohotyv
p8ch8n2 jsou znalnhD variabiln2 a vel mi p
pl at 2, ge e kminnoantiictka8 akrj ej 2 pachatel ® se
spolelenskich podm2nek a celkov® klima ve
ekonomickou kriminalitu vLes k® republice prsooul asaoslt989 Nwo
ekonomi ckTch vztahT pSinesly tak® nov® formy tre
ormy jig sice zn8§m® ze spolelnost?2 s trgn?2 e
ontrol o ® ekonomice dSz2ve neexi st ugpeci,fia
harakte tick® pro obdob? pSechodu od pl &nov
konomi ce rgnz, postaven?@Prnoa ovbl daosht?2ni gd v¥ oc® u i
ejlastnji t z fakturalnh pdiodyzbegdpodebDt pbd)
aplaceno neb trestnl§erlp|§mr?0nst1/4vst)crw\x/|l$dwj chrzosst Sedk
espl 8cen2m. de je nutno pSlpomenout, ge pougit
ebo jin® opr anph@loeegy ur | etn@ dvelbeld , t rneesbtynlTom vl i
paradoxni, pokud naps dlugnzk poudgpll n®vnr@iveppo
osobnz potSeb a tento wwwnNr $8dnnD spl §cel, nebyl c
podvodu.

g

van

ris
t

SONS OO X

S xgNo<s5°

Koncem minul ®ho stolet? a nmaq;le\klrmzrpére%ro]?mtesm
otovostn2zch platebn2ch prostSedk]’ Kl es8 cena
ch probl ®mT dostupni nej (gtln(g§tv33[S@IJmlor$@mtaan
tn2 technikou. Rapidn ag pSekotnl rozvoj
a rozvoj novich forem ekonomick® kri mina
ppdBmBnNoahchi platebn2ch karet a dal g2ch
geky. Pol2talovg8 kriminalita ug nenz p
2m autpordokiNc popurg®8w 8n2 nel eg8&l n2 hao fsiolf mw.a
y vipoletn2 technilpygch8opakabfidpudrephh®
i ctv2zm o pnaakpoavda8nnl¥ dioncthe§&rznletlov®ho bankovni

h
g
|

OO0 ~ST0cO<—™N
n nu cCc c o
- (. N=T N

2 vysok8 | atence. Lze tRDgko odhadnout ®tjopalobVvwns
viraznn | imitovgno zejm®na pochopmiotsploniEBs&i®s @b
odhnl dva& entn2 kriminality.

l2ge In. Vizkum ekonomick® kriminality realizo
mci vizkumn®ho z8&§mRru AZg§vadgn® formy trestn®
pel nostn?2 r i zitikeach komtroly asptr8etv, e nhateeffil0022003. Praha. 2004.
ghatp:/Maw.ok.cz/iksp/docs/308.pdf. [online]. [cit. 04-09-2015].
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setk8vs&mezvse pshishingem | i pomomi ngbmol|l &Ml mdi seuwhni
vyr 8§bnj? padhRNl anou | eskou mRDnu a rof¥ngcaini kexvhaaoi ovzd
pSevodT pere gpinav® pen?2ze.

Je tedy zSejm®, ge podat wWphBh2vkBkehomipdlk®bkr
je praktckynemogn® a ani to nen?2 c¢c2lem tohoto pS2sphRDvku.

Pokud chceme %l i nn eak oenfoenkitci kvonuld kbroijnoivnaatl ist ou, n
jej?2 pS2linnou. Teprve tehdy, ag m8me poznatk
§Set evektiwm2 @pat Sen2. S t2m souvis2z i di
inalitu % innhD pot2rat a jak na tuto reagovat
tn2z, tak i mimotrestn?2.

ale zazntDhojeekenometbtkmB k¥armahal n?2
t na spolelensk® a ekonomick® zmDny
IdiTms | @ dfkark ttad®rt o gej¥ schopnosti obj e\
itT
e

— N

nd@hvoo d e vel mi obt2¢gn® wur | m taxativn2m
greidonl8 zZpravidla neexistuje v sv® | ist® a vy
prol 2naj 2. Pokud se budeme z dcmfozpbren, takntaiod | e j
bwdlei tv®m smRDru ovlIivnNDno osobou autora a |el
ge | &8 pSi nNDmobbeucdruN vzyrcshngizeeht snkeyteenl nzost 2, &
2¢ch teoretickicm®appobkeimaki &ly. zMekzoszZBkd ad
ality |l ze tak zejm®na zahrnout:

SO0 2osg

A<T <" ZNTTDT
S &
—voaN<<ownc
Ju—~<3s "? o
Z~0

55 -

1T vliiv spolelensk®ho prostSed?
Vevztahukv Il i vu spol el ensk®ho prostSed? na ekonomicko
toto ovlivRovalo prmuvsookbasfds9ta.jak je t

Do roku 1989 byl monopolnzm viastnzkem t®mns
vhistoricky vel mi kar bBst kI®u tdno?b Nz nddonchh 8§szt?2r ukk t ury vl as
privatizace st8tn2ho majétkphRDa pgdhPmuoéeaskdy kI m§g
majetek zn8rodnhNnl nebo n&silnN konfiskovanh®t po
spol el nosti doposud t®mNS nezng§ml jev. Zal al a se
a uveden® nTykwe deen ®leq echTvodu zalaly | 2m d8§8l t2m v

Na jedn® stranhD st§lir mci kpreiS®atzi2zsakcael in enbag ert e
zpTsobem, lstoaurl Tadhbiy Isev z§8konem. Byla to doba, kdy
bng?2c? pf8askut i cky | ej mo h | z2skat t ®mnNS kdokoliv
pogadovan® | §stce. Nebyl tak probl ®&m z2skat %vDro

korun. Banky se bl2ge nezaj2?2maly o teBl pootst 5§84l
proveditelnost podni katel sk®hho z8mDt WOmt ® ¥oDr Tznd a

dqstate!n@éapadla xastavenlch vDc? né{AZ ppé&uidc ugc i
zSejm®, ge zapTjlen® finanivmBtptospEedioyenphbudneé k

nepodaSilo realizovat a obchodn2 spol el michspokudt ak s
mogno co nejrychleji vyv®st vegkerT mognl zpenhg
vipadku, mn o hzdngjetku @ pouze sbleuhy a jej2 bTvall managame
d§l ef. VeSejnim tajemstv2zm byl o, ge .8 r u posek

automaticky baeck8yaka VAvgi mn®if.

i pomenu Saduvmb2paodToviny debW@Hes Sttlodret et kthir
z§stavy pSij2maly Adrah® kamenyfd anig by tugily,
uvedeno ve znalecklch pbbedtskh.c@pybyhgtamvvankc
vel k® | §sti padDnDIl aonzZ@nNDmMednao® . p o dsvteadtennd® pk ol ekce tzv.

byly wulo
zanedbatelnou.

e n yb an&kzopvenl2cth vt r ekkonmelch® fmdiy wenu napro

«
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Itirrers®@ n¥m S$2 zetn® dseebvBtahakp o s wyt ov §n? Yav D
T vedtmk § Kailry - n?2 mi situacemi. Takto Apogk
j8dn8 gkoda nevznikla nebo nebyla schopna
sl eakkVebsu®cthkTpfekvapen2 zazn2valo, g¢ge ba
takovl %vDr splacen, protodgreo|sne ts$pdaa njos
zej2c?2 YavDr byl automaticky spl ace@me YvIDir emt
pl at? Yar oky . Nezapomznetj7enhederja;12t<nﬂ,\b@des/zﬁtoTkm
h minul ®ho stolet?, shyllwsmaswpl.nD jin® Yar ovni

w) —

e
()
(0]
o
QT

m, get®tel aomgkehbdbshDi vvyvistaemev ilaea
nm2@®m vS2 zen?2 o poskytnut2? takovichto
g pro banku byla takovsg situace a
hTm souhl ascenms e Lzmmlmo ut ov es osutva tsietl §
Yy, potagmo se vstupem nov®ho majoritn2]|

ds§
potom o dst
dy
ti

nhD druh® zTstali AbRDgnzzamDan®afodi? sa
j2c2ch mdhdmi mMka esSpo lze Ind @t 2b.y |
l'i urlitim zpTsobem zhodnotit.
Sz vy 2tili pS2legitost, jak na tomto
i lsnpol el nost 2, kter® nabzzely ro| n?2 procen
edkT dalece pSevygujb2amzk §tcdhdeSjt@@? | 4o k cavb® st
e o pliesdin2zho rejstS2ku uvedenove dget pek8ch §hi
korun. Vkl adat el finanln2ch prostSedkT do takov®
nemTge nic ohrozit, protoge spolelnostr §meciddgtestta
S2zen? se zjistilojegevodewmo zg&eéa8agan| mbaoire, kter
maj etkovD | personglnhN spS2znNn® spolelnosti a
podlogena ¢g&dnT mi nT mi fakty. Nelppé¢ §tpmlpS2 t f
vkl adatiedIT2mb g 2 zhodnocen?2 skutelnhD vypl
zfinan|ln2ch pro
investici do tDnD

Nebo se podz2vej
vihradnhD dom®nou organi zovan®hot zeotlnnm.SNyemr2 slea
st2m, ge padiDl an® bankovky vyr 8bnDj2 mljadiiscthv 2u da§ vi
pougij? aadgdbyparhin8ct i l et (kter® nejszamydglresd nde
tomu tak je. Domn2v§gnt csrey weed aul,v ojdel , n Ikk celri®k .k

— w
5 —

T dalg2ch dTvnSiveT, kteSz s
pol el nost 2. ]

na plnoyb | ekntaetri8k ub ypl aad Il a8 nSem o
n
n

Vposledn2ch letech rapidnhD klesla cena vipolet
dostupn® wWedSejknosti. Je t ®ndBX Ns admonz§Scenj onsots?t,? , z vdle§ g
jsou vn 2 osoby gkol ou povi nn?2 nebo studuj 2c?, s e
not ebookem. Vel mi l evnhD 1l ze na mnoha m2st Rul 2kéuj
tisk, kop2rov8§n2 a skenov§n2. Soulasn® dhRDti a mla
pol 2tale a na soci8§8ln2ch s2t2ch a je nutno pSiz
ohromuj2c? a dalece pSesahuj? znal osti dosphNlTch.

|
c
I

ednit i to, ge Sada dRt2 a mladistvl
h vihradnhD znalkov® oblelen2 a dal g2
e i televize | daln@?2 tmedi 2 83t mapDip\w
ho | asu nen? |l evnou z8legitost2z a t

0O zoh n
odi |l 2 b
kT, a

Y n®

odédwadem®&@ dwmh DN jmkhykowal a thmwa | om
dn? banky mohou pTjlit u centr8ln
to sazba byla oznalov8na jako tzv. | omb al
h %vhDrT poskytovanT.ohetech h993h1936rsé¢ pohybowata n k a mi
r oszanzebza? v10, 5% ag 14%. Je tedy Il ogick®, ¢
mi bankami je vgdy vDtg2z nedg | ombardn?
11. détwzpracovB g2 kt ohoto pS2spRvku | in? tato
J/lwww.cnb.cz/cs/fagl/jak_se_vyvijela_lombardni_sazba_cnb.html. [online]. [cit. 04-09-2015].
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ity, ale ng8vgthNDvu rTznlTch klubT a diskot ®k,
cigaret, oblerstovenpsamdzdeél o] vrg ev épmavi ® sSardun]
u penhiz. Probl ®m nastane, pokud kapesn® | i
hora zmi Rovan® pot Seby.

oS o
D T w X
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Jestlige naznal en® jpejgiacdha vkrya stpsotj ¥ anprik@sctak ses
dostaneme velmilehcekt omu, ge tito se z8konithD pokus2 v
DTvodem, ptomu seozhodnou, nemus? bTt j en s h
prostSedk]’ Lasto zde podshBtoouwakékan®haja d
tak AdobS$S2id, ge jsou schopni vyrobit za poug

u rehatozre®ng§gnz od pravlch a tyto se jim na

v Q2 el yeigt Dpfed svimi spoluggky a katmto §d
nz2 naleznou jednoduchT zpTsob k z2sk

Q_B(Dc

Dal g2m fenom®nem soulasnosti, kterTdbylreonvopc
kyberkrlmlnahty souvisej2c? S rapidn2m rozg2Sen2m Intern
gramotnost.i zejm®na u mladg?2 gener acuey,e deank® hboy 1doT vj
od 1. 8. 2012 Policie Ledk® rsdplEnlkiskcyh mavedl ah ow
kterTch mohou ugivatel ® snadno a rychle nahl 8sit
nnNho.

T vii pr8&8vn2zho r 8mce

Z toho, co jsem uveldivwigeolvel eerzska®huo kpr ost Sed
roce 1989 je zSejm®, ¢ge shora popsan® jedmrEfivnzby
Yupravh. INEym2amu khospod§Sstv? mnB | bTt pochopitelni
mi motrestn2m pr8&vn2m prostSed? imciZenDhgh ot mgit ek ® ki
pSesunu majetkovich hodnot, probRDhly tak rychle,
zareagovat a pokud ug se tak stal o, tak se znaln
pSehodnocuje dosavadn? n®01Iem9nosan<mm|joelq® tnr2esstto v
pochopitelng reakce na smrgS novich prg&vn2ch pSed
novich obchodn2ch spolelnost2, na vstup dosud nep

v
h
8

Skrg&tkim mi sdestiuplkim je mogn® konst at®o wath,y e s
zn8§mky podmizaold&, bwla realizovgna. Mnohdy |2 chyt

nepSehl edns§. Postupoval o se metodou pokusT a omyl
Yapr aviaa bypracovg8§na vel mi rychl e a nebyla obvykl
srozumitelnnN sdBRDlovala svTj z8§mNDr a c?21. Od pr 8§v|

pSedv2dala mogn® reakce sprbé:)ktml’.)dle@|rejallltqamraam2ahjy[
Pokud se ale pod?2v§8me nﬁztn@vdsdtyyntctbesl@h heNDz§konaoa
obranu proti jig existuj2c2mu ohrogenzz,

trestni |in Y%vhDrov®ho podvodu dle A 25
YWwlyr,ovsiwchhv esnne 2 a dotac?, jakog i jejic
eden ag jeho novelou |. 253/1997 Sb., ¥
dy gadatel ® o ¥YwvBhDr poskytovali Zgjain®n a

— 0o Q =

ap
ngvs
na z
It

= N 0
D w—
» X @
c

8Kyberkriminalitaje protiz8konn® jedn8n2 skrze internetov®
bankovn?2ch, emallovT a jinTch % tT, tedy %toky
zamhNSeny na url|it® Ielnost|, weboa®t sulBnkyg Fka
§ osobn2z pomsty atd.

| Vage upozornhNn?2 na z8vadoyv
erl jste se rozhodl. nahlp§oijjteviholriasioi
nesn8§genlivosti, podvodn§8 jedng&n2, g2
ageho pohledu jevit jako trestnl |in .
40/1960 Sb., treésthn?p Se8kis,T,vktzemnbdndy|

h
0
n
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poug2vali Yav Dr ov® prost Sedky pro svou potSebu a t
vtrestn2m S2zen? posuzovaly uveden® jedngn?2 podl e
z8kona. U tohoto trestn®hokl8izBwmose gey pabbdjag jed dih §\g

YavDru vndnl , ge tento nesplat?2 nebo jej nesplat?
smlouvy vznikly pSek&gky, kter® brsgnily splnit §
dodatel nD sploj*%yNr¥amyespl atit, nelze jeho jedn§n?
54/1967).

Vdobn, kdy neexistoval tnT 1 in t¥weldrto?@h oS?2p

tres
Ve sv2zel n® a obt2gn® situaci mreovkr 8zceetd 2 Yampyesals p .\
knesplacen2 YvDru. Zv| 8gthnND tehdy, pokud srezpong§j i |
s avDrovou smlb@®vdabQPcogbylo trestn®), ale YwDr zal
ale bohugel mu nevygePSopopaoklk&dsSimak gneemBmtrSeba cc
Z8konitou ot8zkou | e, zda to vgechno bylo zap$S2]|i
nebo zda vge bylo visledkem rTznTch lobistickTlch

na dS2vMj g2 Yrov

Nebo se pod2vejmmaga mt okokdél vgskgtwj e nonstop
jinTch obdobnTch provozoven, &kter® rostou jak h
pr8zdnotou, tak nedlkrhac hsuej 2f.i nPagnsceun) e rjeegpi.c hf unngov §
mnohdy nach8zej2 na lukrativhehlo seeppandévaridéclhm
hl edg&8n2? odpovRDdi na tuto ot8zku se tak | ehce dost:
a opakovanh se hakoSiphrdhbebwmtmyv pdtait byednot!l ivich
subjemalJooabchodhR a pSi provotedksilsaioest nsk®t i ®ne
nejproblematil tRj g2 z hlediska utajovsg§n2 plateb a

Teprve ag 21.byH. P@S8Daneck® snhDmovnhD po |l et ec
pSedlogen vlI8&8dn2 n8vrh z8kohan obylegpstd@la2cég poé
schv8len a ve Sb2rce z8konT zveS&jnflnos3t.2 6ad 210.0°
PovinelUmjektTm byla t2mto z&8konem stanovena PpoOVi
registraln2ch pokl aden, tj . vybavit se rediohtlr al r
projedng8§vg&n2 a schvalovgn? tohoto z&8kenanfehobuéy

ge poS2zen? registraln? pokl adny bude pro nh ne
vkone|l n®m dTs!l| edku odrazit Ve zvi gen? cen jejic
smNSovtadrmu ,k ge rok a pT!| ok §%ldiorbrag s taib yz Stkoohnlai  jree ak
registraln?2 pokladny do 1. 1. 2007. Je zSej mo®, ge
bylvsrpnu 2006 pSedlogen poslaneckl n&§vrh, aby se ¥

1. 2008 .sdNlBw§lherbyd ve Sb2rce z8kamT ev)y2l0I087§ esre 1z6.|
politickou garniturou diskutovat o tom, ge by se
Cog se nakonec stalo z8konem |. 261/t210,0 7k tSeor. T, zo§ |
registraln2ch pokladn8ch jako celek od 1. 1. 2008
neskonltbte ¥015 vlI8§da opRtovnND wusiluje o jejich
pSijatichmbphatdBb ProterpSegkogial @ re&idenci trgeb
usnesen2m | . 414 ze dne 3. 6 . 2015, kterl umo gn ?
zprost Sedkom@n®pSenosu Sedepsanich informac?2 o e\
z8kona byl a«%«.o (‘s.nDzn®1/5121'ptoisstlou!p.en5P3)sIaneck® snhhDmo
15. 9. 2015 na progrartouli®@mol| pemj edn&v§n2pSwedt 2 m
reprezentovan8 zejm®na ODS slyget, ge bude reali

nebylpr oj edngn, r epsSe.d Isocghevn§’® epno dvo b N.

B 2 gaho dbsahu In http://www.psp.cz/sqwitext/tiskt.squw?0=7&CT=513&CT1=0. [online]. [cit.
04-09-2015]. ,
2+ 0DS udnlI § vgedhnpSeabyedistral n2mi pokl adnanmi

projedng8§vgn2 ve SnhDmovnhD, a to pSedevg2m pSi drut
podzi m, c hce dlpoakhoowdodiilu p ov at a vdyysvdDavedarn? dopa@i
pokl aden. Ml uvit tSeba chthRj2 o zkugenostech vge«
Chorvatsku. " Chceme vyug2t vgech mognost 2, kter® n8n
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Mogng&8 to bude zn2t vel mi zjednodugenni, ale |z
kontrole placen2 dan2 a efektivith jejich vibRru?
jsem senividkaksovi m neset kal

T viiv mor8lky a hodnost spolelnosti

Pro ekonomickou kriminalitu je pS$2znaln®, ge s
reakce pogkozenTch kteS2 | asto nejsou ani zn§my.
nNco samhmSepcto pkat S$2 . Je vel mi obt2gn® odhalit a
ki eho odsouzen? doj de, tak vel mi |l asto ag dlouho

vskutku Azanedbatelni A a majetkovl pda%$?p NDzaj izetsikta
jejzdi spozice pachatele a dalg2ch osobh®t mak kit mir ®albiy
i mnohdy praktikovanl shov2vavl a agtrressttng?rmjaszdznn

pachatel Tm hospod§S$Jlk®nIkr|mnrn|orhmily| tiyejieywv viznamnl
spolelenski m®postaven2m.

Dalg2 kapitolmour S&lonuvm sperj?fci2l esm a kvalitami jedr
korupce™. Lasto ster ensetjnenm vS2zen? vytv§S2 phdst kit ep®o
navenek mohou projevit pSetahovg8§n2m pracovn2kT el

danhD do |l ukratkondmhch®z hospond§ Stsykt® sof s€oStey. nvo h o u

znal ost?2 a zkugenost 2 Fastso®upSt2vidj g2t dhmnajve ¢ it i
selh§n2m jednotliveT. Schopnost instituce korupci
vnit$Sn kultury cel ®ho i nsti tzucn2o nwy mizThwa js2ycs2t c®mun
pS2sl gmsltchuczch

Pol iticks$s
dg§ S2ci, g¢e
mechani smy p
wSedn2 kT, ne
Cel kovg dysf
zkorumpoesdr§

e m8 b epzre8svpn?rhawo yslailtd uma st imgao¥v §
® Yar ov ntDo mma wtnis)i t kyo rau pplrre2vhad emrc
o st8tu fungovat, neboS st §t,
uj e pr8vn? regul aci buN vTbec,
n28m u z afeekn®@mNDrteoamhot o zpTsobu vl
e koruplnzmu jedngn?2 pol it
tg8tN je pr8&8vo ch8ps8no jako

Podl edspdyg posl aneck®ho k1l ubu ODS ZbyRka Stanj ur

pot Sebovat projedn8vat i dal g2 z8kony, napS$S2kl a
pokl adn8ch tak podle nhj nebude pS2lig | asw?2 Obl
prot8&8hne | na nRhRkol i k htmieshb2d §z/a/ihBB3/ctsgpanuje-ebgir8kce-pri- n

Jednam o-online-pokladnach. [online]. [cit. 04-09-2015]. 5
Zde stal?2 jen pouk8zat na Az8§8j mov®fi kauzy posl edn

Korupci je mogno charakterizovat | apkoor uzyreen® gm tp2r ip
nestrannosti pSi rozhodov§gn2, Je motivov8§no snah
vihod. Korupce |j er opzrhoojdeovveant 2cnh yab yS2vd2 c2 m procesu.
je vgdy ten, kdo rozhoduj e, jeho moc odchyl ovat
vychiTl en®ho rozhodnut? za vihodu almespr §aukosxt®hop
vimiDny.

Term2 kompce ug2vanim nej|aspdfitivekjebtavpkaypceSej n§ mo
vykon&8vsgna nikoli v z8jikwul 8bhanV] hatg pednqntalrlvl(
“SedmploT )t i WMPNN | ast§ je ekonombpiakesz ak oz purpacset S endakpe
bankovh¥BrQu korupce ve sportu (%platek rozhodl| 2 mu
z8pasu), swcolgll axdt opp&lcend vgude tam, kde sveeSr¢nh cdl
statkT

Jistim | eskT m specifikem j e kotrautpic e blvege z |

http://www.novinky.cz/krimi/379727-policie-obvinila-z-korupce-15-lekaru-a-19-obchodniku-s-

leky.html. [online]. [cit. 04-09-2015].

Korupce m§ Sadu f dapdnm.t kl‘§e§1§?avm’§t [¥jigntanjlen2 odmlDna za
vi hoMepotismemse nazlivsg§ zvihodRovgn? p $2 bu ZFavbritismys vyt v
neboli protekcionismus j e nej m®nND obvyklou formou korupce: v
osobhN za skutelnou nebo ol ek8vanou protislugbu.
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n2 mechani smus. Dal eko %l innnj g?policieeySasppl ®
je spojit se s tDmi, kteSz2 stoj? nad pr 8v
) tedy maf i 8nkf® av zotla hgya rncehjTs. o uS pjoil ¢ | pernism8r n I
uplatnhDn2m mocensk®ho viIivu. Ob| an® takov®
0 chud® a neprivilegovan®, bohat 2 a vilivn?2
spol ejleno ge zat2mco Sidili silnlTch a drat
y a bngnn par k pdice vy mg foButy m/aebacYapol daptkcy?Satd,o v T ¢ |
hi zi npco? ca, zp aV|dIa zapBaenflpXydmdmE meelos
napSdan? na T
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Samostatnou kapitolou tTkaj2c2 se vliivu mor 8l Kky
ge trestn8 |linnost se vypl§cz. VvgdyS ten Akdo nek
to,j ak se veSejnost na urI|t@Vtabyv@mlmrnatBegzdSe§
Krimin8ln2 infekce. Pokud smr asott§ejd2n N kkddoe proochrynbou
danTch norem a ©pravidel chov§gn? a p8&chgn? trest
z2sk8vgn? peanancehgqomolsctrSIerd®tTn2na wS2padhD podni k§
stejnhN, protoge Jlnak se neprosad?.

ZCVnR

Jsem si vDdom toho, ge m® nast2nhn? pS2lin ek
mnohdy mTge pTsobit ag zjednoduguj 2iopral g p Tosvd b evr¥
ekonomickou kriminalitu by si totig zaslougil sar
jsem smhSoma| &bychom co nejv2ce a nejl ®pe poch
vig§dn®m pS2padhN nepodceR8&uami a Po8hwBppeerf mchbugeme
efektivn2 a % inn§ preventivn2 opatSen2 smhDSuj 2c?

Seznam pougitTch pramenT:
I nternet ov® odtkeaxztyu upr2dsemi®v kvu

Kol . : Vizkum ekonomick® kri mirmalkirtiymi medloigi o vaanls
vr § mc i vizkumn®ho z&8§mRru AZ§vagn® formy trestn®
bezpel nostn?2 r i zitijejrehkpntray aptr & tv e nlateelfidd@@<2003. Praha. 2004
Kucht a, J., o8I koZ8k| &dHdy ak ki mi nol ogi e a trestn?2 pc
Mar wi c k Lasopis pro klienty a pS2znivce KPMG Les|
Z&8kon | 140/ 19®0,Slve, znMest pozadPK g2ch pSedp

Kontaktmn?2 Ydaj e

Doc. JUDr. M&kek Frygts§
Marek.Frystak@law.muni.cz
Pr8vnick8 fakulta MU
VeveS$Sz 70

611 80 Brno

Lesk8 republika

®“NapS$S. na Agikovn®hofi podnikatele, kterT dok§ge /
obelst2t talkk st 88t na dan?2

6Kuc:hta, J. , V8l kov 8§, H. a kol . : Z8kl ady kri minol
363.
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NI EKO6 KO POZNMBMODIKKE VYGEAROVAN

AKDOKAZOVANI U TRESTNEHHFALGOVANI /

POZME®OVANEOPRCVNENEJ PEBRARF¥
ACENNRCH PAFI EROV

Admi 8 al |l

Trnavsk8 univerzita, Pr 8 vni ck 8 f akul t a

Abstract: The term money in contemporary meaning has been used for more than two thousand
years. By inventing money in 7th century b. c. has started the process which is still to be
considered in progress. Especially falsification of medium of payment in form of banknote.

By contemporary progress of new technologies has grown the need of its protection. On the one

side there is unlimited range of possibilities to take advantage of well developed technical
equip me n t on its protection, on the other hand it
equipment is sufficient. Contemporary methods of counterfeit are based on modern technologies,

which are often not able to be recognized by fast look. That is the reason why paying attention is
unseparable part of general protection from fake banknotes.

Abstrakt: U g vi ac ako dve tis2crolidnepgonuogm v al zlnlaonvee k
Vyng8jden2m ihisad2oraskP pred Kristom sa zal al vivoj
povagovaS za skonlenT. M&m na mysl:i najma ochr a
o f i gch gldtidiel v podobe bankovky.

Pri dnegnom pokroku vyspellch technol . gi? je oc
tvorcovia bankoviek takmer neobmedzen® mognosti v
ochranu, na druhej asvn®ndompiegall baloge iba poug
prvkov dostatolne ochr 8ni verejnosS pred falzifil
veOmi dobrej tecbhmtke@joh@advmia gredkl admmdh Tkcahn k
pr2padoch nwilshheal| 2 . Preto pozornos$S Ppankokvakgadmi d e hy

neoddel iteOn% s¥% agSvegepheshiejpoetraal zifik§&tmi

Key Words: Counterfeiting of banknotes, counterfeiting of coins, technical protection of currency,
legal protection of currency, the banknote paper, the ECB's Counterfeit Analysis

KO%l ov® Fsallogvo8v:ani e bankovi élechhakgév awcphreSavimaan odecnhyr, a
meny, bankov&emwmE@Bpraen) | zu fal zi fi k8§tov bankovi e

Fal govanijee pjeeRdamaljrnz v agnej g2ch finanlnlch trest
spod kontroly, m: ge orhozovzri &8t i &t vtearky hbdape ¢
ne Ypravy na tYttaesko®ollnmsyS zajbr aB ]
u bankoviek sa povagugjvdMegvdeplgé cmo :
t stnich |inov.

Ewir - pagv 8§t pchveuroz: - ny, presadzuj e mod
or fal govani aa vwkeordinavanome &n e pktearrigi 6§ p ml 2mo n i
2t staali goaantm IBankovi ek. Na | ele tejto hier
zu falzifik8tov bankovi ek, ktor® koordinuje
&tfl & thoch EDP a pod&va spr8vy o Yl innost.i ochra
tenie sa potom pravidelne zohOadRuje pri nav
8§l na datab8za, tzv. S y s t ® mut Mondomirig tSystero vCMB)j a f a
obsahuje wWdaje o falgovan? eur a. Il de o k c

'Tento text bol vyhotovenT v r 8mci projektu VEGA
konanz"
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datab8zu, ktor¥% vyugdg2vaj¥% centr8lne banky a polic

komparuesdat ab§8zami vedenTpmil inc8rjond nmim z bnterpoiom, Eur opol
Fal govan® peniaze prin8gaj¥% nielen gt8tnemu, a

VeOk® mnogstvo fabhehanimélgepesRazdbv Smerau ua etidj i aljt

stabilitu. GneSntu pprreetdo fcahlrg8onvian2 m a to dvoma splsob

1.Pr8vna ochrana meny;

22Technick8 ochrana meny.

Pr8vna ochrana meny
Po vzniku Leskos!| ovenrekk&9l9vpe @i mloisiBy z8ktohpill. 26

an. o falgovan2 peRaz?2 agcknobthnopaeneaovakksbelo
ktor® sa tlkali peRaz2. Z8kon ormysReveaohtakz &k ono:
AZl olinu se dopougt?2, kdo padDI § penzze, aby je u
i nem, a$ po plaichatel em neb osobo jinak na |inu
spolupTsob? pSi padiIl §n?2 peniz nebo jich udg8vgn?2
padPDl an® pen2ze k tomu konci z ciziny do Yzem?2 L
potrest&n tRgklim gals&emy jLechs§ch, na MoravhD a
vojenskim,-lk§zsmiuezn jseudem oblanskTm na %Yzem2 dru
od des?2ti do patnsg8cti let.

Dogivotn2zm tNRgkTm ¢gal §8Semks§zpmikad, steudtilgl epoda i

okolnostech zvl §gS pSlitnNgapgNtEol, prapm@naeg bybpk®
pogkozena byl a hodnot a pl atidel Leskosl ovensk® |
pachatel e, k't eer Tpopadilv rEo spteenn?’szk u nebo byl ji g odsc
tohoto z8kona a trest odpykal

Obmezilo-l i se padhDl 8n2 na m8l o plaldDﬂ)SZZTI imeay 2t clenty
ge byl pachatel -lpiSipad@lemk mhedtoo vaeymo § RWj chpZTmorbcEzmm
jakog-lll lpyaldydl §ny pen2ze drobn® hodnoty meng?2 neg
t NGkl gal §8S, pokud se tT]e k8znice, od phti do d
trest na penDzZ(,Zh do 1, 000. 000 Kn.

Tento z8kon platil ag do roku 1950, kedy bol S
Skutkov® podstaty tlkaj%ce sa trestnich |inov fal

ag na vimrienkgh8dzaj Yucim z8konom.

Technick8 ochrana meny

Technickou ochr anou peRaz? rozumi eme poug2vanie ochr
povedaS, ge stopercentn8 ochrana pred falgovanzm
vpodstate vgetko. Pri virobe peRaz? sa pougdg2zva n
vzni kaj % aj gpeci 81 ne poocchhroapnint® CpnrTvckhy , d tkvt codro® suv4 azj ©
ochrann® prvky sa va|lginou daj % kontrolovaS iba
Pretovt ej t o pr 8ci bud% uveden® | en obecne zn8me prvk

l. P R CNE ASPEKTY BOJA PROTI PEeAZOKAZECTVU

Tlenlstou str8&§nkou hotovostn®ho peRagn®ho obeh
obehu falzifik8ty bankoviek alebo minci. Fal gova
pod() Trestn®ho z$SkKonar.e b@k ruevne dtoarti 5 ge vzni k8 aj
|l ebo za falzifik8ty b@adepbakykuﬁkonﬁbha@adsz§t T
tieto formy.

Vzmysl e A 270 TZ, kto sebe al ebo i n®mu zad
neopr @& mwemroben® peniaze alebo cenn® papiere al ebi
prechovs8va, potrest§8 sa odRat2m slobody na tri r
fal guj e, pozmen?2 alebo neopr8vnene vyradlj jreenipaozar
alebo neopr8vnene vyrob?2 peniaze alebo cenn® pap
peniaze alebo cenn® papiere vyggej hodnoty, al ebo

vyroben® peniaze alebo cenn®SpapiedRadEmakloolpody®

A1 z8&kona | . M69/1919 Zb. z. a
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g desaS rokov. TIimto konafma&lmj mwamning, skazkoRdN proide
Troba peRaz2 a.cennich papierov

Ochrana bankoviek prostriedkami trestn®ho pr 8v
poteran2 peRazokazectva, ktorT bol vyhl &senlT pod |

ak®koOvek neopr§vnen® zhotovovanie peRaz2 alebo ¢
to napodobeniny (k-pie) z8konnTch peRaszjulkaltaennT

migu byS pr| uvs§dzan?, hoci l en za urlitTch okoln
\Y podobnlch,siztaum@cnie@@h)s pravlil mi peni azmi, resp. C
do obehu.” Nez 8l eg? na t om,a aska8 ptrec hfneoll § gv a n 2 pougil a

kop2rovani e, vytl alenie a pod.). Za fal govanie v¢
gt 8tovky z ptvodnTch | ast?2 toho ist®ho platidla, |

PozmeRovani evyzknoanmeemiS§e zmeny na pravlch peni az
PozmeRovan2m sa rozumie aj zostavenlezbdnkégbmzm
zmysle tohto ustanovenia je aklkoOvek spltsob nac
peRaz? alebhopapineiov (kw%pa, vimena za in% vec, kr
Y“myslu ich daS ako prave®e).

Prechov8van2m sa rozumie napr2klad ukrytie fal

i n®ho, ich preprava z miesta naspmwizesctiou,a kpod.§ |
zadovggen2m.

Na naplnenie znakov trestn®ho |inu podOa toht
pg&chateO fal goval alebo pozmenil peniaze alebo ¢
prava®, pr2padne ak® pepiaere, vyggpj bednoty. Tento
vyhotoven2zm fal govanlich peRaz2 alebo cennich papi
Yamy s | e.

PokiaO ide o druh% alineu tohto ustanovenia, t

fal goavlaenb® pozmenen® peniaze alebo cenn® papiere d

Na naplnenie znakov trestn®ho |inu falgovania
podOa A 270 ods. 2 druhg8 alinea sa vygaduj e, aby
I Tm

peniazeale bo cenn® papiere, ktor® z2ska inak neg t ,
vtedy, keN i ch®Pd& ploc Yupeav®. trestnej zodpovedno
ustanoveni a nie je rozhodu11/4ce akTm sipmisomombm
pozmenenTml peni azmi, I &Ns . J(eenrmTznmiodea;%icernain.i t o«
falzifik8ty vyroben® (1 bol i napr2klad vyroben®
obehu ako prav8® alebo platn®.

Zo subj ektk2yvnsea wvsytgraSdnuj e Qgpecifickl ¥amysel das$
resp. platn® alebo ako peniaze, pr2padne cenn® pa
nepreuk8zal, mohlo by 2sS o trestnl |in podOa A 2

Pri posudzovant?r ezsntankiu,| ilni shpo§ IchanT vo veOkom r
l en z pravidla vyjadren®ho v A 125 T2Z. Treba bra
pol et falgovanich alebo pozmenenich bankoviek ale
Pri oé& kit@ahto znaku nemogno vych8§8dzaS ani z finanl
pozmenen® peniaze al ebo cenn® papiere predan®,
nezodpovedS§8§ kurzovejghodnote cudzej meny .

Vzmysle A 271 T2Z, kptroe pdroavve?z,i ep,r ivjynvee zaileeebo z2 s ke
a neopr8vnene vyroben® peniaze a cenn® papiere s
odRat2m slobody na sedem zmykwlve adgdsdckesuaS. 2r, 0 klotva
pozmenena®, aleboymempm®&@vpeneaze, ktor T mi mu bol o
obehu ako prav®, potrest§8 sa odRat2m slobody ag r
podstatu trewsda®hmi ¢ i fnaal govanTlch, pozmenenlch a n

3 Pozri R 5/1967.

* Pozri R 3/1991.

® Pozri R 5/1967.

% Pozri R 39/1998 7 I.

" Pozri R 58/1978, R 29/1982.

8 Pozri R 3/1991-I.

Pozri tiely R 3/1980
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c ennlpapierov. Ochrana slovensklch a cudzozemsklch peRa
bola vykonan8 v s% ade s Dohovorom o potieran? [
15/1932 Zb.

Na naplnenie znakov trestn®ho |ina ppd®&dujteht
p8&§chateO fal goval alebo pozmenil peniaze alebo ¢
prava®, pr2padne ako peniaze, resp. cenn® papiere
vyhotoven2m falgovanlich peRaatebhbebochcenzmehepami
Yomy s | e.

Pokia® ide o druh% alineu tohto ustanoveni a, t
fal govan® alebo pozmenen® peniaze alebo cenn® pajy
znakov trestn@®hao |a npuo zfmelRppovvaani a peRaz2 a cennlch
druh8 alinea sa vygaduj e, aby p8chateO pougil f a
papiere, ktor® z2skal inak neg tTm ge mu bol o ni
pra]\9®

Pre pos¥%denie trestnej zodpovednosti p&§chateOa
akTm sptsobom nov2 drgitelia nalogia s falgovanTln
papiermn Nie je rozhoduj Yce anitlyovynaobaln@ Y.l €l bbbl i n
pre divadlo, film alebo na ten %l el, Yaby boli dan

Zo subjekt2vnej str8nky sa vygaduje gpecifickl
resp. platn® al ebo caeknon @ epnaipai zeer, e pvry29pgaedjnehodnoty F
nepreuk8zal, mohlo by 2sS o trestnl |in podOa A 2

Vzmysle ustanovenia A 272, kto vyrobz, sebe
ngstroj alebo inlT predmet, ndl emmo fmdI|g%tvalnd wl afdredp
peRaz? alebo ich ochrannich prvkov, cennich pap
“%radnlch uz§8§verov alebo znakov, potrest§ sa odRat
napl n? skutkov¥% pindek m oluytaesaltrrg®lyofIaIgZoakyatbkﬁaOsk@h
trestn®ho |inu napORa ug viroba falgovateOsk®ho
prechov8vanie, bez ohOadu na to, | i ho p8chateO
trestn®h0pold|0ra A 270. N8l inie je I en VO vgeobe
pozmeRovanie peRaz2? a cennich papierov, t.j . bez
trestn®mu | i nu.

Ng§strojom urlenim na falgovanie al eb ceniapsaz me Rc
rozumie aklkoOvek stroj, n8stroj, przstr0£ ns§rad
fal govani e al ebo pozmeRovanie peR , hmli enh P
predmetom urlenim na falgovani dlalag®bb peecmeRpeanmil
urleng8 na falgovanie alebo pozmeRovanie (napr2kl a

Kto bez z8konn®ho d*vodu odmieta tuzemsk® peni
potrest§ sa odRat2m sl obnoadydRag spkeud skmaduamezevadiéc o v a
obehu pedmizét an2m peRaz? bez z&8konn®ho dtvodu je
ktor® z8kon ned8va opr8vnenie. Pogkodzovan2m tuze
trhanie, p8lenie al ebo strihanie peRaz2? a pod.

nal §g?2 probl ®&m pri stanoven? pr8vnej kvalifiks?§
s¥%behu trestn®ho |inu podOa A 270 odst. 1 TzZ a A
p§chateOa rozligovali na obskhmenmahiead n®i utlahzief idlo§t
z8kl ade toho potom skutok posudzovali ako jednol il

Podmi enkou postihu p8chateOpopmeRdvarsital pdRaz?
270 odst.1 TZ je opatrenie hsipefRalzégmilehoali etho pp e:
“bomyslu udaS ich ako prav® alebo ako peniaze vygg
zaliat ku¥megdindm sudaS ich ako prav® alebo ako per
vpr2pade f adgzomemdvaRmEizd pe estn®ho | inu podOa A 2

Vpr2pade,tTgmet osiumysl om zaobstar al falogn® alebo p

0 pozri R 39/1998 i 1.

" pozri R 58/1978, R 29/1982.

2 Pozri R 3/1991-l.

Bpozri tieg R 29/1982.
“Tamt i e g
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ich, dop%gSa

y trestn®ho |
e udal n

anie nutn® kv
m  dyot k§adn aun T ptchqDy i aevlyc
n z nsev/Fboevhaanti Bae ppoedF® fa
I in 2 TZ nie je mogn
jasnosSou mige bywSplhenjdatasendppal
vhene vyrob? peni a alebo cenn® pap
nm® Pa@ ivearye n§zor , ge presmapowemi e At
a 2 TZ stal? ak®koOvek p8chateOove
peRaz2/cennlch papierov inej osobe ako pphsabkzomr a
nal odialiogeT mi alebo pozmenenImi peniazmi ich nov?
na aklTkoOvek skutok bez toho, aby boli zv8gen® |
pr2padu, predovgetkIm trozmkhnepriRakpPcziatlo@GanTwd ian?
mogno oznali S za formu hotovostn®ho peRagn®ho obe!
prevzat® pracovn2kmitopeRagWwPbobonst alkuodborn®ho p
kuvedeniu falognich | idogpehumdhiehbEdhupéBan2 nemt! ge
p&§chateOa pos¥%den® ako dokonpmdmetRroevsatnnia clpiemiad i |
papierov podOa A 270 odst.2 alines 2 TZ, ale ako |

i
nal ne

opdesdOal A& 270 odst. 2 a
peniaze a |
odst . 2 al i

a
e
t

Il. FALZI FI KCTY BANKOVI E

Pol et dotdeganl czha f adlzoivie nksS§kteojv rvepubl i ke v j e
predstavuje niekoOko sto klWwwdovaravikaehentd®&adyskak
Yrovni; zaraBupwupRadoneBeapelnosti. Il ch prenjprati e
veOkej nepozornosti prij2matePadsippate phpkacdne?2 kabe
Ako prv® boli zadrgan® falzifik8ty vyroben® na
prilom farebnosS sa dosiahla eyimmiQovamBamipasTak Rtac
vs¥%| asnosti objavuj¥% |l en sporadicky.

Vs¥%l asnosti sa v&@|l ginou zachyts8vaj¥ falzifikH 8§
zariadeniach (mtgme sa stretn%uS s bankovkou vyro
zariaden2 ag po bankovku, ktor8 bola vyroben§ ichg pol
farebng8 vernosS je pomerne vysokg§g.

Z8kl adnT mi met - dami fal govania bankovi ek s %:

-tlapl @chy (ofset).T8§to met-da sa poug2va pr
podtlal ov haOazdi ska ochrany m§8 najmeng? viznam. Na vIr

tl adl @gky, ktorg je klognby napcli doah .l aTleenvzea o gRup ee sn o
rtznofarebne podtlalova$S obe sNaladgly oatpriaenml chTpr
st i skovg§ znal ka.

-met -da elektrografie. Na met- -de el ektrografie
Ich rozvoj nepriaznivo ovplyvnil stavvo bl ast i falgovani a, pretoge tie
dosiahnatp®a®ytuj¥% mognosS vytvorillr tekdkj® dmhoey.st R
tejto met-dy vgak falzifik8ty nedosahuj % kvalita
ApodarenTA. Nevihodou pre osoby, ktor® zteakjTemt oge
modern® kop2rovacie strojteohsds vzyapolelzvae | rend®n oks S oind e |
kop2rovacieho zariadenia a tTm aj zvigenie rizika

vVa]l gina falzifik8tov eupl pcstkycal eiens %aev ytrl al een
kop2rovac2ch zariaddémir@dm]l cRalkoipRirlo&tax2eh strojov
sl abg?2 papier. Ten pivpade?| ga bhledge &dabej povr c

| ampou jasne giari. Fal zi fi k8t osma tsineaggi @h Ttbean t oo dn
odstrgni S vytlalen2zm rovnak®ho obrazca belobou.
rozpoznateOnT a pri pohOade proti svetlu mu chT b:
neporaddchmanmsim pr Ygkiompo TGadeg eproti svetlu prerud
rulne striebornou farbou alebo napodobRovanlT dol e
napodobeningm chiba z8kladng§ s¥% asS ochrann®ho pr
ochramwtkbk por T m si farebn® kop2rovacie zariadenie
i skl opnl efekt. Kop2rovacie stroje ho reproduku
sa d2vali kol mo na bankovku.

Falzifik8ty minc2 mogno vyhotovi S:
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1 raguo
T odlievan2zm do for my.

Z hOadiska akt2vnejr §pncéevemadreoswznikaodr 8ni S o
reprodukciu bankoviek syst®m na prevenciu fail gova
CDhSs) , ktor? vyug?2va technolanigiae e p rkotdourk® v a n e emo gcRu
bankoviek pomocou osn@bnfrohopohuatadigvt&l ne spracov

V roku 2014 bolo na Slovensku zadrgdganich 3466
s predch8dzaj %cim rokom ¢est. to n8S§rast takmer o 30 |

V. hotovostnom peRagnom obehu bolo zadrganlch
org8ny | inn® ich uveden2zm

trestnom konan?2 pred
i el tvorili wviani falzifik8ty v ho

Najval] g? di
hu. Med z i najpoletnejgie falzifik§8t
I n

v
p o

ichuveden2 m do obe
in§

patrili nomi e hodnoty 50 eur s podielom 47,7

FalognlTch minc? v obehu bolo v minulom.Tooku n
predstavuje v porovnan?2 s rokom 2013, v ktorom bo
o] 53 percent . Najl astejgie fal govan® boli iemi nce

predstavoval 74,8 percenta.

21 Fal zifik§&8typhb hddemerickejkmersy

Na w%Wvod je potrebn® uvies§S, ge viac ako polov
hran2c USA. PhOauw®s k& slpa| taz zad rrtogna kidraenhrokib 2aUSRo v i e k
chiba jl/dosatluepnzlch i nform8ci 2 rrioagsnnoosktangjteatporvaadeepgoe
000, ge safsatlroegtnmeumebasnkovkoulamer|ck®ho platidl a.

Americkl dol &8r ako medzingrodn® platidlo tak
fal govakeRe# asnosti m§ fal govani e pr eddmert8nnecji b
Slovenskej republiky. Naj f al govanej gou bola bankovka s nomin
tvorila ag 93 % z celkov®ho poltu falzifik8tov ami

ZhOadi ska zlogenia m§8 papier pravlich ppevantosdd e
Falogn® platidl§ sa spravidla tl ali a pnra ptarpoicehrui vc®

opotrebovan2 sa Oahko trhg§8. VeOmi zriedka sa vysk
fal govateO z2?pd kaali di akmimgsgd neejj ™modnoty chemicky o
avytlalil na Rom tlalovli obrazec bankovky vyggej r
papiera bol nodre& veln®k naa . od roku 1990 pjoezi tévmyn
mi krotextom, mreiskdan® bmdhrann® prvky ako vodoznak,

zmenen® s®rpev@S| fedarglnej banky.

Ochrann® vl 8kna falgovatelia napogobRuj% dvoj a
al ebo guoOt*l kovim per blamnoualtelbachombt balcah pr2padoct
nal epen® na povrchu. N a pravlch americklch ban

bankovkov®hopmpawpoetria. o®©hrannich vi 8ken sa mogno v
ostr®ho predmet u. papdr8ak nay psrae pdaajo¥ @5 .poK&Ni ma oa b

snakresleniTmi vlIg&knami, zogkriabeme iba farbu.

Pre pok!| azdme?nkowmi&ov s¥% nebezpeln® tie falzifi
do stupRa nebvee®nreil noeshteizplel n® (ndok ren&me tzv. su

Od roku 2013 je v dob&hwv@&anbdbahikodld (USD). F
Feder 8l neho rezervn®ho syst®mu (FED) ide oNdhwHkov
100-dol §rovka obsahuje modrl 3D bezpelnos®nbkappeidld
odbornzkov bud% da$S replikovaS |l en mimoriadne ko
ochrannimi prvkami, ako je vodotlal, |i ochrannl

15 http://www.federalreserve.gov/newsevents/press/other/20061025a.htm [18.9.2015].
2Superdfodlsagng bankovka USD, ktor§& sa pr977 @oeogt ob
USD). Papier pougitl na virobu tTchto falzifik®8t
virobe pravich bankoviek. Obsahwpjoeos0dathkpaVvBhky ¢
plvodUSAVeviduj % 11 z8kl adtndtctho td/rpwhvu ,f adlzii §§iket pe
Apo Z, N8rodn8 banka Slovenska, 1998, S . 69
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22 Bankovkovl smami setsvasi acekpwchrann® pryv

Kagd¥% bankovku tvoria dve z8kladn® | asti. Papi
agrafick® zobrazenie individu8lne pre kagd¥% nomi
sbankovkovim papierom s Y%:
ayvl astnl bankovkovl papie

r;
byNal gi e ochkyamm@®@updovan® do bankovkov®ho papiera
akonfety, ochrannl pr¥%gok, kinegram, shwdlmgrraam b d)r.i

Ad a) Prvim zmyslom, ktorT by mohol odhali S pi
Bankovk ovl papier je charakteristickl na ohmat, je |
zl ogespmsobom viroby. Vyr8ba sabawlanmesiOamast kiomm]
do tejto zmesi priuwBela® Y irVizaoeevnodi pdpiedeg eani e

Upapiera mo gno priehOadom oprot.i svetel n®mu

obl ajRolv.nomerni papier m§ vgetky pevn® s¥Wl asti ro
doch§gdmzear o nomer n®mu nahr consatdaet nnilaecshv2lssiklé km lmot vy .
t mavgmieesat a svetlejgie, |l o svojou gtrukt¥%rou pri|j
kvalitn® ceninov® papiere bud% ma$olOndvmomeom¥% b
rozl2giteOn® od mene,j kvapoudgiltcihc hobnal| niyhh't puaen
Vs %l asnosti sa vgak ug zal2naj¥% tlaliS bankovky

m:geme uviesS bankovky austr8lskej Reserve Bank_ o
na pol ymer i ckeajnkfo-vliki§im sTal mptrd pi swjlegidd hige ap gli vos 8.0

Fal govatelia poug2vaj¥% spravidla begneeldwls-tzayp,r
ktor® maj¥% horgiu kvahaj #, Nahkbmat | 8mueapido papi
obsahuje kriedu. Na bielenie obylajn®ho papiera
valginy falzifik8tov reaguje na ultrafialov® giar

Aj prav® bankovky, ak s% znalne pogkoden® obe
utrafial ovim giaréeakmchppetpadoehask%ma$S aj Nal gi

prugnosS papiera sa falgovatelia niekedy snagi a
rtznymi voskami alebo Il epidlami. vikaokvi® mua ppiaepri ejr e
hl adkl , ni e ksepdrya vmadsitan Thraub g2 .

Dl egitou vliastnosSou bankoviek s¥% ich rozmery
opi s bankovi ek dg&§vanTch tdptoobstui sl Tolsaliitd priac my
toleranciami (+-1 ag 1,5 mm) . Rozmery bankoviek sa mtgu
pogkodenia, napr.rigphil omawlsklhemnam.aVirazne odlign
tlalovich obrazcov s% vgdy podnetom na podrobnej gi

Ad b) KeNge rozl2genie prav®ho bankovkov®ho p
predsa |len dosS Sagk®, zal al i doR virobcov-ia peé
vodoznak, ochrann® vli 8kna, konfety, ochrannf' pr Y

VeOmiinaTm sda oricky najstarg2zm ochrannim prvk
vodoznak. Na bankovk&8ch ho prvl kr §trokp 5666j odiraku 1637« h o | m.
poug2va aj Bank of Engl and.

Vodoznak | e vliastnosSou papiera.nePriprjaehio talk
vhiektorTch |l astiach | e hrubg?, resp. teng? ako
vliastnosSou pmpatpd ersa, pad ultrafialovim giaren2zm
napodobRuj % vodoznak nanes en? nehognow? sfarboy paPiéraa Prio b r a z

priehOade proti svetlu sa takto-mapetabmpeklryv®edd
t mavgie ako ostatnsg pl ocha papiera. Pri begnom
nespozoruj eme, ale podohlirlaz avbdbambkku §nama®dman®
vyst Yapi ako tmavs kresba. Baockepbwveje stut a®y.s kAl
kdi spoz2civil trampal ®vim giarenzm (UV |l ampu), m!gem
s k ¥Yama nmei kvme j poi odeooppdaj ““aceopmd padet | wmk Wodoznak |
farbou, j ej ngnos pri gi kmom osvetl en? j e na p
ultrafialovim svetlom nevyst upmwjoe,h dkaasjs vhoad ozzinfe
napodobnem®¥t mranej strane alebo ak je vodoznak pr ek
®Galda, J.: TiskaSsk® pap2ry, ST Praha 1952

4Masaryk,P.akoI.: Kriminalistickotechnick® sk¥mani e do

1209



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

Pravl je vprGmsinTzraeteOnT. Aj keN sa n8m dost a
opotrebovan&oadbemak @a nej je ug neviraznl, m!gen
bankovky sa vodoznak st ane op?S jasne viditeOnT m. Kvalita
falzifik8toch -spaist28] estzulpenpguneebezpel nost. sY% ug
celkom kvalitne napodoben® a najm? |l oveka neznal ¢

ZatiaO | o vadtormakoy epapdiwzmivie§ honoitlynenz2 m al e
vrstvy papiera, ostatn® lpankéwlknwo no ciha@mioh®mad % Kk ¥ |
ktor® sa dodatolne zapracoval.i do papierovej hmot

Ochrann® palt 8kaa medzi vedminn®ooghmram®@ ®a pr vky.
vli 8kna syntetick®ho, rastlinn®ho, pr2padne g¢givol
hmoty »pri viredmeg ep § piheor anam §gania na sit§. To zna
priamo v hmote papiera. Oich pr2 t omnost i sa tak mtgeme presved]i
pomocou l upy. Fal govatelkanfreapodwdRu,] “nam&Renwana
(najjednoduchgia forma). Vtedy sa d§8 farba zogkri .

nal g2m sptsobom nabepebhnerkwin§ken namma papier. V
umi estnen® na povrgphupdde kpv&ye] |mbanwkovky nie je
samozrejme menia aj vl astnosti majpiner &) adkdgomTl als
bankovkovl p

Vniektorl
|
J

r ch mtgudivakhovaseliica paphi$
umi estnia v
=

o}

o konfety. Tento papier vgak

prvkom, ktorl 9deda HhWmnst) vaa
vikr 8§t ho rp&kwgill9%4 2Bankc hofaniEh glpa i

zhlin2kovej alebo synteticke]j f-1ie. Tento k¥sok

mi krotext voOnTm okom tlakmar vmalki tvaitd@ndr .@z rRedtdear

pr2padne | 2slice.

Fal govatelia napodobRuj ¥% ochrann
farbou, alebo farbou zhodnousf ar bou papi er a. Tak s prot.i svetl u
kr%gdm)gmeolyakom pr2pade vypreparova Nakresl enl
ultrafialovim glarenzm jasne zobraz?2, | o pri prav.

hal gou mognosSou falgovatd@ouhjbasﬂl%peprel@mnk
p&si k, knopddom: i S ochraakdbmtpr appkpade sa vgak |
vlastnosti papieraapri pokuse vypreparova$S ochrannl pr %ok ¢

Modern® kop?2r ov asc¥lea sznaorsita H bdaokaS gwuo us presnos Sou
dvojrozmer n® obr 8z ky. Preto sa tzradjad o z nveyprnsiboakS abvaanrki oavk
prvkaml. Na rozdi el od opticky premenlivich prvko
je slefsutch&l razba) vynvohewm% ainBan jhimetypapi &r ove

Il ri zuj Yci povl ak, kinegram, hol ogr am, metal i ck
prenosu | esku pri pougi tmn okhd m2hr opvrazcpracdho czha rpiraid emrhg
menia farbu, pr2padhehohbhnah Srdékmh oy &Kiwmgwgeobecnost
jedenznajbezpelnejg2ch ochrannich prvkwivadamikohl iwrks tn
ktorTch sa sveteln® | Y%l e odr§gaj¥% pod rtznymi uhl
optick® javyt)i.c kRyovwarkioaboipl 8t f al ba $ ag povéadirug ¥ z a
preko ateOn® chrann® prvky bankovi ek.

Hol o

k
e

T pr%gok napr
a
S

presangsj &k voprsoetrei ead ok oghramyp ag § ¢
Kl asi otovuj e sYsyt asvao us kkvabmsi beprétzn B eodbnroatzl i sve
i nterf kruhom, ak® vytvs8ra napr2klad ole
poug2va naj m? na ochramamkpolvatedmnlaclhe kaakergaboI(
uplatnenie si vs Y4l asnosti ajnvacnhﬁmzaoblastlach Begnl mi po
nemogno hologram napodobni S ani skop2rovas, avga
zlepguje. Falzifikgty zaraden® do 2. stupRa nebez
obrazce nomin § | n e j hodnoty, znak meny a ostatn® obrazc:¢
(napr.mostyvpr 2 padekedbra) e wo veOmi vysokej kvalite. B ¢
okl amas.

Od devaSdesiatych rokov minul ®hoektorbthabamkc
vysokorefl(emxa@r . f - gai%desiat | ibrovg bWelkekaBSpbEeE

c
k
n
I
c

o)
g s
y sa vy
r T m

®Oznal ovang -dkenWHEAKovanT protikop2rovac? kOl

1210



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

s k)aPrigpakuse mfkaul glo9vladni e t akejto bankovky

Severn®ho €r
sa na jej miae Ytkev rwmyat.vor 2 t mavsg§ ag | iern

zariaden?

. PROCESNE A TAKOJOS$ TKEY PO Z ADRIGADONANK CH P E =A -
ALEBO PO Zé& SKMKWEOWOROBE ALEBODITISTEIAR ZI FI1 KCTL

Hlavnim dtvodom, zkh8jeniwedivggekrovania trest
apozmeRovania peRak&toyel vieskpnl éaieifial gotonaut e Os k
ge odhalenie fal govatlkOisikienaldiistlinek ejje pvreacxaiu nvi e |
vSl ovenskej republ i ke najach8ljedmiitue jvgy2gme tp odmeti am vk -
m ge byS pdvdkanievdvojakim splsobom:

a) pomocou op@r8atrawcree¢ | innosti

by zadrgan2zm falzifik8tu ofici8lnou ingtit¥ciou.

Zai steni e of pad rzai tfizi vanr8et nac o u ljé¢ ws o Aemost i j edn
najviznamnej g2ch splsobo pmeogmaivsat e hak g owtabigkicenh p
pomysel n®ho reSazca distrib%torov. Fatiezijehdkenga | e
kde bT va zadr ganl of i ci 8l nfoaul zii fnigk § tt d4n i ozut.s k &SWa4 n
odi strib%tor,ovliasatkm toiseopez2shmavgmevenfalrmB8ti §bov,
v | a s tnakéniecaaj o mieste vr e Sazci , na ktorom diefarzbitdissti
n8m ud8va cena falzifik8tu.

Medzi operat2vne p8tracie prostriedky zaraNuje

T predstierant' prewvodzumi A $42nTR) predstierani e
i n®ho spl!sobu prevodu predmetu.

1 sl edovaniwvecotsst(p A 4dsl8 rMPzumi e z2skawasmib&cpoz

aveciach, ktor® sa uskutol Rurjevd ntca jvoowma ntient hanp cskd koo
prostriedkov.

1 pougitie agentima( oAbhaDoT®ni)e, zi sSovanie a
zl olinov, korupci e, trestnich |inov extr®mi zmu, 1
liniteOa al ebol etgrad s tzrB&h e |Ipirfy mu 2z trestnej | i nn
pougitie je pr2pustn® len vtedy, ak odhaOovani e,
trestnich |linov by bolo inTm spltsobom podstatne
podozreni e, ¢ge bol sp8chanl trestnl |in alebo m§ by
opodozrenie zo zl| ol i nnasl. PZo-dfCeal ¢gfo v2amG eq d sp.oz me Rovani €
viroba peRaz2? a cennlch papierov.

f Nalej je mogn® poags rSaedubm|mawnd rkiad nej pllevsgdz
TP)-t 8§t o |innosS je zameran§ na zistenie rkizigenta, k
jeho stykov sNal g2 mi osobami, ktor® sa podi eOaj %% na t

podozrivichrongigi upwguejs d i € operat2vne p8§trac2ch
pol 2cia mapuje st&le va| gzusKHawsd dhklupidyngstpBejhal
zisten?2 tlTchto infozamgrcganimo gmod pzriisvtiveph So sk b .

Pri zafdalgainf2i k8t ov ofsi¥% iz&§I8meu | iemdgtaimblomiofic f al o i
aoosobe, ktor§ ho predlogitamt®Ofprcigadeumysnigent Yp
] mei §at piethic knEte Depe®ns§ ab

]

orgs8n pol2cie, ktakd priv

halej sa zisSuj®%kynheéofmEcei €i k8§t ov rovnak®Nal gi @ h
nglegitosti. Ve Omi dil egit® @se&bs8N\ahl,g2k tpoors& ufpa | soy
predl ddihl iv.l poved®t g emowgrOgniz2sakaS popis distrib%to

vyhodneti Bs IVoasstoiimisaest om rozgirovania falzifik8tov
kt ypovaniu mogn®ho pS§chateOapmecdzitvosobhahkiNatgegehie
poznat kovich evidenci &ch.

T8§to cesta odhaOovania pS8§chatedas$el agtak aje Ome
Je vgak valginou jedinou mognosSou b adjea npal idcraojbnnl
distrib%¥%ciou falognTch bankoviek.

31 nal goet ppy pri vygetrovan?

Do tejto |lasti mogno zahrnw8svVIFPUuchvbblviunbn®k
anasl|l . TP), domov ®10QTP &enel xi paedrkty? z(y .A9 9
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Vypol %vanie jodovj eeémagmiotd egi tej g2ch %Ykonov vyge
osobe p8chate®an, a ak¥% |linnosS vykon§walst (i brigttoerco,
najdtlegitej gie€azch. mi esto v

Vpr2pade organi zovanlch skapz g andioc hydaa er|Tacsht
vihodnejgie vypol %vandngpjmodi el pfichat e O@sdbgj dbpoabd
netresttaamkdl.c hW o ostb je val gia mi er a pravdepodot
potrebn® vyugi S v gzestukjincohc hr,o zml@ seth onjloasdihiz? vdvast nost i act

Vypol vanijedsvedkmlpadoch priameho ud8vania f a

pravlch. St §praveg a,r agle wa mus? svedok vhodnim z8§
k tomu, aby vypovedal a prekonal tak strachzmo gnlT ch n&sl edkov. PokiaO sv
je potrebn® nev §thearSt ca Y%kon ulini S |lo najrilchlejgie, aby
pr2padnich nedopadnutTch p&8chateOov |i Nalg2ch ||
ge svedok je behom kr8tkej doby ovplyyhvrn8egnkio,u bnughs
amen? vImpawespewh p&chatebov.

Domov§8 prekhykadBaap€ po vypol Yvaniach obvinenl
jednouznaj n8r ol neigztcmmw,zhg)adfoanl XKgn® peniazedalhlvsao
schovmdtate k amk o Ov e k . Va| gipal datsalrndjst o8 Dy rzeSazca

istT, ge falogn® pemSanen mogrorresjivedOa pravich pe
AV EXPERTECZNWRAIKLMECKE SKBMANI E
Napriek tomu, @ge expert2zu povayupemei pméneygaea

poliatolnl %kon, prircolevdznante¢ WBaky vyjgevrovani a.
najmd za %l elom sk%%mania zaisten®ho falgovateOsk:

vyug2vanlch pri fal gno& amri, d&dmao Wl cbho | pr ezhaliisatdek a ¢ h
priestorov.

Va| ginou sa vyug2vajodborafigclh®i ekxpeé¢r dd myglnedrsitui k
totognosti zdroja ptvodu falzifik8teVromep!sabizl b
akzi steniu stupRa nebezpelnosti falzifik8tov vyrob

PokiaO vygetrovateO pri prehliadkach zaist2 va
vhodn® tiedg pogadovaS odpoveNfal z2idlnk $ipay oot §8izk ua j |
vgetky falzifik8ty maj % zhodnlT zdroj ptvodu.

Objekty zaisten® pri preMilail @ydlcehc k rimimjwmaby $tnak
nutn® podrobi S tieto obj elkiMay gexrhe rotd2bzorr eomtachnickejtm anrail
expertz2zznej !innosti6 podOa okolnost?2 pr2padu.

Za zvl &8gtnosS poliatol nej etapy vygetrovania t
skutolnosS, ¢ge pr&ve expert2za je jednim zo z§&8kl
podania zmpalseadk®hqge mogn® preuks§zas, | i podozri ve
pogkoden® prav® peniaze

PodOa legisl@tevegnophkeajt negpwbl i ke sa watert&kryi |fnael
meny (bankovky ami nc e) s YusNt§rr eoNlnjels Vo asik®. SGmeeinal i zovan®
oddel eni e apnra?lpirzayv yplaati di el spracov8va na zadr gan

sl ugia pre Nalgiu prBest mom phava inif na imovavwi e ‘banko

®Bango, D., Viktoryovs§. J.: MepoecidchS§ddhnOavaniest
fal govmmzme Rovani a peRaz21999ABZ, Bratislava

" Odbor bankoviek ami n ¢ 2 N8rodnej bankgl Sleovérenkaobtals &z
hotovostnl ai npRRi@mzEv aj e |l innosti sa riadi nasl edc
1. Dohovor opoti eran? peRazok Geaetvea 2@r.i j atplr 2 |\ 192
. 15/1932 Zb.) .

2.Z8kon NR SR | . Nbc86r6o/ dagkgjQlowhskavzonen2 neskorg2ch pre
3. Nari adenie Rady (E2XS8. |j.%n1a33280®10,01stzanovuj Y%ce op
ochranu eur a proti falgovaniu.

4, Nariadenie Rady (BRS8). |j.%nh32D/02Q00ktorTm sa rozgi
Rady (ES) | 13

38, stanovuj Y%ceho opatrenia nevyl
Il ensk® gts8ty, ktor® neprijald.i euro ako svoju je
5. Rozhodnutie Komisie (Rady ES) zo 6. decembra 2001 ooc hr ane eur a proti
(2001/887/JHA).
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Pl ohy, vypuVveademkrehhvaych dohitdm aabeNSreddunes vban
Slovenska odbor bankoviekami ncRt ornwvom bol o zriaden® rozhodnut 2
m8ja 2004 N8rodn® centrum pre falzifik8ty (NCC),

bankovick aN§adn® analytick® centrum pre analle@maiinc
Sl ovenskej republi ky kompetent n® prij 2 mandncepodoz
uskut ol Rova$ drcchhiavnoavlaiS& ui cah. nalej s¥% kompetentn®
predkl adaS ich ontg&msdmoini rkmiAmatie Yeny euro okre

zad8vaj¥% tieto cemtdranindlor m&Bdize f iok§t oahi ned r awl

monitorovacieho syst®mu falzifik8tov Eur - -pskej cel
Posudoknaf al zi fi k8t y obsahuje nasledovn® ¥Ydaj e:
-banka (identifik8cia banky, ktor8 sk¥manie vyl

-s®riov® | 2slo (podozrivej bankovky, ak je wvi
pol tu);

-indikat2v Interpolu (li je ug evidovanTl);

-indkat2v NBS (|li NBS ug podoieVHd Ba&mimalvkd;toht

-kto predmetn% bankovku zadr gal pofl.¥at var Policaj

-deR zadr gania (dg§tum predlogenla zai stenia);

-identifik8cia predkladateOa;

-z8kl adn% <char akt erkiys t %k apgdegivem hankdvkea nafr.vtéclentka
viroby, obhmama vnfragiarenia, s%¥%tlalovg znal ka a

8-stupeF'€ nebezpelnosti (oznaluje sa sr2umpRlbecal iotds
do 5);

-prvi viskyt (miesto, ukyde bgaviidemtki gkl tf§aloz isfkiul
Okrem vyggie uveden®hal exlp@®hrd 28k&khborabchy konk
pr2padoch je dtlegitlm vygetrovac2m Ykonom aj zna

6. Rozhodnuti e Eur - pskej centr8lnejnibanbyl czh 8podmo
tl kaj aci ch sa pr2stupu do syst®mu monitorovani a

7. Dohoda medzi Eur - pskou Ngeradnéundwnhkaonkpll aepe r8sck
v oblasti prevencieaodhaOovania fal govania eurovich bankovi

8. Dohoda medzi Ministerstvom vn¥tra Slovenskej re
zboruy) aN§rodnou bankou v:s8jovmmejka smpbl agt §ci zabezp
koor di nov erf ®tkd 2aneho postuppopierpnedtcthe&drae; &i
meny.

®Rozozn§vame tieto kvalifikaln® stupne nebezpel nos

1. VeOmi nebezpekhbtobdbailkzipadb@ditnz2k msovnaklTch tlal ov]
poug2Wapr i tlall pravich bankoviek. Ochrann® prv
ide of al zi fi k8t, mogno spoOahlivo zistiS Ilen podr

lupou. TaklTto typ falskisieh®hw mdder okkieomartvami
ojeho viskyte.
2. Nebezpelnl-tfl al oivBi k&®tprodukci ajj g eplomed ne ®veorcmE a

dobre napodobnen®. Celkovli dojem je klamlivi. F
techni kami ako prav®, bgakbmllleglldlswmttolnmﬂogts odbor
pougitia lupy resp. inTch technicklch pom!cok
neinformovap®hor ma®ho pokl adn?ka.

3. Podarenl -hal ziozidk 8t od origing8lnej mdmkhouvkyaljoel
techn?2k, niektor® | asti tlale s¥ napodobnen® ne
nepriaznivich svetpelinTzenha | pnoed mineerpokz oar N0 st i

4 Menej podarewnyzrallujid i x&ttTm, ¢ge niektoyRajmstije
vyrobenT len jednou tlalovou technikou. Ochr ann¢
za mi moriadne nepriaznlvTch okol nost 2.

5. Nepodarenl-jeahevydhBenou imit8ciou pravekob@nkony
vyfarben¥% pad8pabdkamrulne nakreslen¥%. Je Sagko pc
mohol pr2jemca takTto falzifik8t prija$,alporgent¥s ¢
bankovku.

Okrem wuvedenTch stupRov sanepagadanliajkuibw patid pho e
pozmenen® peni aze,s kn¥agpoobdno® nvelntilnayl kay .
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ak je divodn® podomaknbSugeosdbviliedlemt o as lpstyalhn
by ohla maS vplyyv na n2zm p8pcrhzapnayd et ragks tjnés ¢ b wninme
drogs8§ec omamnich, ps’ychotropnich | 8tkach.
V. ZCVER

Ug koncom sedemdesi atych bankovkyosee xb skt aj %ciemim®p c
pr vkami nie s% dostatolne chr8nen® pred fal govan?
podstatnl kvalothtaunVclpopumnkaeschal absanroksotvii eply.d | Yvevja h
i novs8ci.i bankovapk (mewyrtd majesada obankovi ek) s¥% mo

zachova$S existuj %cidopzmO&d i kwénknoajimokiea nej g2 mi oc

pracovaS na Yplne novej s®rii pbapadei aks{pbseskeboao

rozhodovan? treba braS do Ywvahy aj Nal gi e linitel

umogRuUj ¥% automatick® strojov® spracovanie bankovi
atN.), | o podstatne zpmidnodug? <cel kov% pr8cu s

MognosS moapobkabzifi k§8tu je podmienens§ Viac.

j e Ouds kT ftep ktorgir . N

anevyhnutnou podmienkou tzv.

bankovke. VeN ak nepozn§gme charakteristick® pod
viastnostt ochr annich prvkov jednotlivich bankoviek, pi
falzifik8tu sa zni guje. RaVrkd kad ratkd3g gpgt &d K lea dag n % ol
prij2maj %ci subj ekt sk¥ma. Pr i praxivnemad via no®v eprroavvaoSs tiif
ochrann® prvky (jeden, dva), pretoge pr8ve tie

Potrebn® | e prekontrolovaﬁOa/uiameclmcllhemanlmﬂtmﬂnn@]orrvckz
OsobitnY% pozornosS je nuztnréh avreinm valSe ted eipmaka nd ang k a ¢

napr . pop2sanim alebo opeliatkovanT m.

Vo vgeobecnosti plat2, ¢ge vivoj novich ochran
sprevs8dza neust8ly konflikt medest enoigmloc Bedmatut &rcka
Pri bankovk8ch vigad¥%esn@&stei pplaati % bude, ¢ge bankov
byS chr&nen§
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ME T DA "NET WORTH" AKOINDI KCTOR PCCHANI A
EKONOMICKEJ KRIMINALITY

Mat ej Kal al j ak

Uni ver zita KBrnmetniskl®hwe ,v Pr 8vnick§g8 f ak

Abstract: The paper analyzes potential for application of net worth method in the Slovak law
environment. It appears there are some specifics of the Slovak tax system that render the method
inapplicable. At the same time the Slovak law provides for opportunities for its successful
implementation in some specific segments, e.g. economic criminality of public servants. Expansion
of its application also on individuals outside the public sector would however require further
amendments to the Slovak tax law, which might bring additional administrative burden. The risk-
benefit tradeoff thus needs to be subject of further research.

Abstrakt: Pr 2 spevok analyzuje mognosti aplik8cie met .
met hod) v slovenskom pr8vnom prostred?. Ukazuj e
daRov®ho syst®mu, ktor® v s¥% asnopwwi dpraveBnigak.
segmentoch slovensk® pr8vo poskytuje mognosti pr
kriminalita verejnich |initeOov. Jej rozg2renie n
vygadoval o Nal gi e zj§ s dhRo vdeoj slleogviesnlsakte? vy, ktor ®
administrat2vnu z8Sag. Pomer vihod a riz2k tak mu:

Key words: economic crime, tax evasion, net worth method, personal income tax.
KO%| ov® eskoorwosmi ck§ #aRomvhabint B, met - dpar 2remto vwd rytzh ,c

osthb.

1 bVvOD B B 5 B
Tento pr2spevok sa buvdler azad lwenr aaSs pjekd rolvm fz2 n o md

kriminality, | at ehvad GDIuazwveajni@(f,hjagﬁoww&nvm!ém(@ gp =8i e
mogne@ n%p precizovaS profil p§chakeOa ekadomi obéjan
vzamestnan?2 | i podni kat eOskej linnosti, maj ¥%ci pl

zpriemeru begnké¢Npo@us Bcolrvianen2c,h alkeldd eolsdall andaur 2
nanichniktonepovedal.r’fDostupn® viskumy vgak naznaluj %, ge m
azhO®adi ska pracovn®ho zaradeniavprcadva@®hs pahalgmgn

Dostupn® °vtlisekjumyk antp¥n® eg8§mcoj es%kromnich po
ng§sobne ef7ep<rti2vmeljhg1i(3van2 ekonomickej kriminalit
vtrestnom konan?2. Z § rsoWwkerRo menad clhk aszpwjl eo,| ngpes tv ach pan

! BUSSMANN, Kai-D.; WERLE, Markus M. Addressing crime in companies first findings from a
9I0ba| survey of economic crime. ~
FRYGTCK, M. Trestn? odpovihDdnost pr8vnicklch 0SC
shospod§Sskou kriminalitou, s. 1
¥ ALALEHTO, Tage. Economic crime: Does personality matter?.
*FRYGTCK, M. Tresttn2pr@dmovckdred osob jako jeden
shospod&§Sskou kriminalitou, s. 1
5 BUSSMANN, Kai-D.; WERLE, Markus M. Addressing crime in companies first findings from a
global survey of economic crime., s. 1137
Ibid., s. 1131
" Ibid., s. 1134
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ned?!verreg §khom \,HirnensTtrmorﬁakpnanaguje tendencia neodo
p&§chateOa na frestn® st2hanie.

CieOom tohto pr2spevku je vgak pouk&zas, ge
umogRuj % identifikovaS fyzick® osobkyr,i nkitnoarl® tya dm
apr2padne, za url|litTch okolnost2, tak®to fyzick® ¢

2 SPBEH EKONOMI REBOHWHATH LITNR®STANELHO LI NENIASKRCT
DANE

Definilnim znakom vgetklich ekonomicklch trestn
tretejosobe maj et kovl prospech. NevyhnutnTm ng§sledkom
t ak pr2rastok majetku p8chateOa, al ebo jemu s

j u predstavuje pre p§chateéa, a | perb2oj edm t yk tnou
osoba ppdafn8§.prizna$ a
~ekonomi clhpejdskritmi Walsiptoyyutj &k dw o mi al ter
pr2jmenz draenp?r,i zIn8m asa vgak vystavuj e
za tredamé poaOaskASRE&BIi a8§kona | . 300/

vznen2? neskorg2ch @Zigdpiasoevoo( Nalej len A
() predmetnl pr djaRkmvowe ¢pird awae2 zadan2. NakoOko vgak

Z. z. odani zpr2j mpmen2 neskorg2aheijpriZeDPip) shewx p( &ssi s
nepolf)tajmamestznej linnosti, |l isto technicky je
ostatn® pr2jmy ’podTClam AgakzabRkava daF'{mmén(srpr§»
viznamnom bol nom zdropi pféjmcevnuskltqurcﬁldm@lttgwaSzdzr
am! ge ju Nal ej post1/¢pr|éSstonogr§nloamdn2nnnan pr es k ¥Yamar
pr2j mov naJprlv§ma|madaReveJS kontroly.

Pri zohOadnen? s Y4] a s n 8Bldvenskegp refublikee $i sgacs a8l ne kon
pg&§chateO ekonomickej trestnej |linnosti zvol?2 alte
by vgak malo byS, aby prs8vne po@dber aditermalt §wgv g
texte sa preto budemg, venovdSjepopeninebhadt §toch /
Y“aspegne aplikovans§g.

t a

@

Q3o
> o~
— -
> O(

3 METODA LI STE£ HOKUPVAIERKU
31 Vgeobecmeet -ode |ist®ho pr2rastku majetku -
Met - da |ist®ho pr2rastku maj'eumluatjRo waon § inaac eoardt

nlelervlatelanrestmlecmeJlrvce\noa/anr§§m00|zowmcbes<$kIaqh vpr §c
ekonomlckejkrlmlnallte VUSA zalala byS50pl abRovan miestorgef or o |
girok®mu uplatneniu otvorilo rozhod nitedSteesNRoavy gg i
ptvodne uplatRovang vol.i daRo v nizlkeogrg | nkyt cabry]lacads i pvrgat ji,
sa begne poug2va ak met-da naprprpadkdezh,nilkdeskpBi &
nepostal uj % na od83v%deni e p8§chateOa.

8 Ibid., s. 1140
% Ibid., s. 1131
Pomerne extenz2vny korpusedémajycht §nkddpio e aledn
gt §toch Amerivoldiuclpoddbnostii daRov®ho pr8&va aj s Va0

mogn® doggveBuk ge radjvnapk® pras%redle Slovensk®
KACALJAK Matej. Tackling lllegal Activities through Tax Lawi Al Capone Case Study., s. 54

Naprvaktu§|nych formul 8roch daRéymolh pgai zm&n?220pdrde
mogn® uvedenli epsr® jjeendi ne do riadku 12 (in®) tabuOk

“Napr . USA, kde s¥% verejne dostupn® aj manu8ly n
I nternal Revenue Manual, 9.5.9.5 Net Wor trestnoet h o c
konankS Depart ment of Justice Criminal Tax Manual
republika.

13 BOTHA, Andre Eduan. The Net Worth method as technique to quantify income during

|nvest|gat|on of financial crime. 2009. PhD Thesis.
‘us Supreme Court case Holland v. United States (348 US 121)
> KNIGHT, Ray A.; KNIGHT, Lee G. Criminal Tax Fraud: An Analytical Review, s. 18
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Zjednodmejtencka ponast @daoval'th krokov:

steni e vget kRBwv?2 zrhkajvet #aRoavn2 kama n&komrail i atl kew o\

acieho obdobi a;

et | istej hodnoty majetku odpol2tan2m z8vaz

neni e rovnak®ho apcoiset u poub d onbai a z dnaaRsolve d uj Yc €

an®mu obdobu na zistenie n8rastu/poklesu | i:

l2tanie vgetklzenyshel d@iRek ®h&t er@va nie |e

u dane;

2tanie vget kT chehparj2yj moatnjimkev or @ nepodl i

nanie (zistenie rozdieludaBRpvomipz&khadda da

an® obdobie.

ni mkou kr@lmedne deednoduchT postup mechani

u daRovn?klat gre®mu) ajke pgwtcreshn® v e n owviadSe §lamxd mm ¢

e sa vgdy postupuje podOa deotpacinenn®htoi up |ngenj u

(a te urIitej zl ogky majetku).

zisS$S
5
i

— —

Opnpee—-~T T TQ—T D
D T < O0OO0O0OYT Ow®oO O

N oOUNDK™O WNNE
TUOUOoOWwWUTUTT C<eN
OXx < «c—0p < ~+~—<

DoaoX-=00T

© 3
- o
o —-
o

Yk onu
anz majetku m!ge nappr §wienngesdvel As @r
Ip2BW®E A.anz2. (daRmen?2 pomeslaadro&dchv predp
ak

|l om inform§ci mogn® I e sa$ owz

d
0
| 6
DaRovl pdni ada

zkatastra nehnuteOnoisé2yorid

i e

it el8 €Epenevgldee@lco depo
a.s., aleajzrlznych komer| nTimfdam@o
hnu
a

e
n

y kiorzilmi dispon
n jtaby s&Epirg§vaesat i

i
]
8
vydavatelllBaoIbIanye vgak nevy t e
upl at R8edaab MBaRov®ho pedaachleusl aS len pr8vne
ur| i t®ho majetku, ale zisSoVa$§ vh ov T éhloaluo mmilcgke® svy
poskytn®%S napr2klad aj ukonl enl konkurz nadnotalaRov
maj et ku daRovn2ka na hodsoéedujbheizklre | omdid kei aa h |
spoOahllvngle kvantifikovas.

Naj |l astej g? mi f or mami obrany zo strany daRovn?

maj et K'u s Y:

d
Sj

@ tzv. Acash bhopgumeng8cia,|jge daRovn2k disponov
nebola ulbakkgean da majetok nadobudol za tY¥to |
maj et kom, ktor®ho s2ce bol ekonomickTm vlastn
osobu a predajomtohtomaj et ku z2 sk al dodatol n® zdroje; al

(b) spr8vca dane opomenul in® prpjemyp kthr ®ehbhepoc
zahrn%S do z8kladu dane.

ZatlaOprZIpoad\e (a) j e mogn® Ysspegn® wuplatneni

2|sSovan2mmvar]2ektd<u(a1kad? ug b&lvqorl}\peadiesn@b\byggai @opti m
tak® nastavenie daRove,j |l egislatzvy, ktor8& neumog

toho, abymalot om spr §vca vedomosS.

32 Z8kl adn® predpokl ady pré&uupl atnenie na Slovens

Samotn8 myglienka met- -dy | ist®ho pr2rastku maj
novinkou. Spr edpokl| adom, ge akIrezgj§dtn<yk:hpczcdh®dzna/,zmuse
riadne zdanenl, operoval ug A 4 prekkan.ovan2 zgkoad
'® Ibid, s. 19

YVid. rozhodnutie Najvyggieho s%du SR sp. zn. 3 S
¥pr2k|ladom mtge byS investi gatl2nwncah Ipienrnioosd® kg e | noagpt
NeuveriteOn®! Ficove hodinky s%% o 19 750 0 drahgi
Elektry Z loho plat2z Meliar vidavky?

Uveden® m:ge zahRRa$S napr2klad aj medial i 2divanY
ug2vaj¥% majetok tret2ch ost!b, |zanytsileg Apr2e gpftsan ujce
2 KNIGHT Ray A.; KNIGHT, Lee G. Criminal Tax Fraud: An Analytlcal Review, s. 19

! Ibid.

ZVr §mci Nal gi eho textu bude venoolmddpeariesmolre aijs |
charakteru.
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finanl nTch prostriedkovnpni epnadabudfat ®ha maj etk
pr2j2 pil at Ruj e aj z8kopréukadandy2032120pZvodu wmaj et ku.
Niektor® z8kladn® predpokl! &daSlomeas kuwp | sa¥% nted & ¢
konkr ®t ne
@ girok® vymedzenie pr2jmov podliehadj %cich dani f
(b) rozhodovacia prax s¥dov, ktorg&8 buN vihel eggéng ¥
zdrojov, resp. zdroju przjzﬁnov nepri klad8§ pr8vnu
(¢ rozhodovacia prax s ¥%.dov, resp. |l egi sl at2vna p
nevyluluje (viN vyggie).
Vz8sade by teda nemalo nil br&ni S uplatRovani
pr8vneho stavu.
33 Problematick® aspekty
Prijednoduchomporovnanzprs§vom27wﬁé\h§dza, ge napr2kl ad A
s¥% asn®ho pr8vneho stavu na Slovensku ani nemohol

uplatni S ingtit vt <liasireds tOWUtmasdtiavelrein tjaek vAve Oko
ske®t a dane umogRuje p8chateOovi necha§shogdt ki nm
vtrestnom konan?2, aby ug ¥saplani |l npdoplpatymkit aa zc
obdobiaasp?!sobil z8nik ¢$¥eatdaostA SB)DKEkwhap? sm300/
trestnl zn&kédnnewkorg2ch predpisov.
Uveden§8 skutolnosS by teow@bm@kpn@mhlahprgspae
di scipl2ny, ak by gtatisticky viznamng§ Ias%VodaRov
vzSapgckhat eOom ekonomickej trestnej l'innosti vgack
viQOu riadne plni$ dsakRiotvo® npoosvtii n nnotsgtui , viaakt vKroska ®tin
mige pS&chateDmpofhetaS s
(a) riziko odhaleniajevr e 8 lhnyodmi enkach vgdy niggie ako 1;
(b) pravdepodobnosS, ge Yrady spr §wme pAitisat ida vIi gku
() sohOadom na d Glplenskekrapubikedmarxi m&81 nu vIigku sankl| nTc
DaRov®ho poriadku by ajv pvri(as)t amjovem)? rkaoefipi ed
sadzba porovnateOn% sadzbu ako pri komer| nlTch ¥
Racion8lne konaj %ci p8chate@ rmeasxinmeloi Zujndic it askv
dtvod spol wprgagcmonia $ psr § vy gndianlei ramiiensst vo m nlammark? an§
virazn% ekonomick¥% motivg&ciu konanie predl govas.

Byvymedzenie preuk§zat eOmdeaedmeptrrionmoz§ kjocen ev gpaonkeor nn e

nevyluluje aj napr . podozriv® obchodn® oper §ci e,
zUSAn.

KACALJAK Matej. Tackling lllegal Activities through Tax Lawi Al Capone Case Study., s. 54
®Vzmysle ZoDP je ppedmemoriviiane) Az |innosti daR

majetkom daRovn2ka okrem osobitne vymedzen®fio pr e
prilomonprégamr opzeuRmigen ®A pl neni e a nepeRagn® plneni

ocenen® cenami begne poug2vanTl mi V mieste a v | at
kvality, pr2padne miery opotrebenia predmetin®ho
Pr2padn® vinimky s¥% potom riegen® prostr @ddmetct v om
dane, pr2padne prostredn2ctvom ingtit%tu oslobod
vipoltu (napr. A 3 ods. 2 ZoDP, resp. A 9 ZoDP).
% Vid. rozhodnuti e Naj vyggi eho s%du SR sp. ni.HiF kBygB, 6M

Judl kat¥%ra vo veciach daRov®ho prgva.
KACALJAK Matej. Tackling lllegal Activities through Tax Lawi Al Capone Case Study., s. 54
Kt orT nevyhnutne nemus? zsokdrpSotveendeajS dsaknuet,o |anleej nval pgr
Vi N . Bl i §NDREONNh Zames; ERARD, Brian; FEINSTEIN, Jonathan. Tax compliance.;
FELD, Lars P.; FREY, Bruno S. Trust breeds trust: How taxpayers are treated.; LISI, Gaetano. Tax
morale, tax compliance and the optimal tax policy.; SCHNEIDER, Friedrich. In the Shadow of the
State the Informal Economy and Informal Economy Labor Force.
O Vi N mod el daRovn?ka ma x i mANDREQN), Yamesh &RARDy 8fjan; Yag i t |
FEINSTEIN, Jonathan. Tax compliance.
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l'innt® esstnom konan? tak nemaj % virazn% modti vga$,u
nakoOko ganca Bachlmobr esmmabne 6l 2 gi k
nhal g2m aspektom, virazne sSaguj %ci m, nie vgak

gezwmysl e ZoDP existuj¥% pr2jmy,prkitjowaBa Ra veo s ¥p rpir zendar
tak vibec neuv8§dzak¥%Une®mpgygéviaddadecha pomaekma$S v
daRovn2ka Aod stolaf, nakoOko nevie maRelvowma $riak
pripadg§8 na neprmkB&ndm®Spmp2jimad& napr2klad na podie
spol olutfos|Sio dary.

34 Potenci 8l na uplatnenie

Napriek vyggie uvedenim aspektom sSaguj %cim up
existuevSl ovenskom pr&8§vnom poriadku niekoOko ingtit Yt
synergie.

Ako ug boloenwn®ggve ugedbecnosti je probl ematic
spoOahliv® stanovenie poliatol nej hodnoty majetku

pr2rastky, resp.r 8fbcyit ksyl.o vZeSnrsokv@ehR, dva Rov ®h o pavgva |
z predmetu dane.

Vr8§mci slovensk®ho pr&va existuje vgak virazng
obmedzeni aiovepadap%ufunkcion8ri. NakoOko uveden® o
virazn® nap?tie medzi sledgbvarkmome®bjon @IBa j m8iyj mu
ich majetkov®ho postamemnachepfeunl/mlzh VEI’GJI’]E]
medzi slovenskim obyvateOstvom presvedlénldo Ga
ukazuje byS akan 2yp¥xzk§chrebwhoméﬁneirEdnepya

Vsl adveyggi e uvedenI m predpisy upra"\?ma%mﬂvmo’&
povinnosS zopodg&vavaSmapetkov® priznani a. Zakotvel
Yupl nosti t udh{ ov noh priegnaniactv(Ev T ni mkou =zisten2 sprg§vcu
upl atnenia met.-dy | ist®ho pr2rastku majetku) j e

omajetku tTchto ostb. Nako@kag ep &dlvodnetré zinanfaijbet
kva] gu emi st en®mu pr2rastku pritedas Spuhtaeh zisshlrngey c a
skr8tenia dane, uveden® osoby by mali motriSswieei,u | <
by sa posilnila vierohodnosS tichto priznan?2.

Z8roveR vyggie LZ\aduhezm@%pme/dardlem)Tm 0sob8&m prij2n
argumentovas, ge prrfomncaedsnt@)mdaroy z@Brkiojnanti ® by nebol o
ako dary nepodlz'mghhje%@\eSdads.?lz p2sm. a) ZoDP

Vo vzSatede&nim osob§&m ztaakdon efovraihoyhoSdye2drnean Tz h o
upl at RovanTch pri met-de | ist®ho pr2rastku majetk
“%dajne poxzklyatRowtalcom obdob?2, ktor® spr §vcd?! vdiadue
upl ynutia pr8vame.na dorubenie d

Na neutraliz8ciu t ejstatmd gro stkiupédmr aby vat eOst \

zabezpeli 8§, aby mal ppsEytaudhocd prebOdhadvdbznamne]j
i

zabezpeli§ buN i ch op2tovnim zdanen?zem, a prpirpgdr
%sopzavedenzm povinnosti uv§dza$ v gskvawv ivsypolSastipeens@haom
na verejn® zdravots/® apoostienibeol by megn® uveden¥%
zdravotnlch poi sSovn?2, j e Il en potrebn®, matiekp y sp

zhr omagNoval
Transparency International Slovensko. Percepcia korupcie na Slovensku. Bratislava. 2015

KOUDELKOVC Petr a; STRI ELKOWSKII , Wadi m; HEJLOVA

Change in the Czech Republlc Firm-level Evidence.

“Napr.vdlstag§kon | . 357/2004 Z. z. o ochrane verej

funkcion8rov; z8kon | 400/ 2009 z. z. 0O gts8tnej

z8kon | 385/ 2000 Z. z. o sudcoch @argdrchs edikomiowh

I 154/2001 zZ. z. o prokur 8t or oczh8 kao np rl § v nrbysc2lV 2]0aDK

vikone prs&ce vo verejnom z8uj me.

35V81/4|ad\e 39 §kon | . 40/1964 Zben2obheéesahoky2 czhEkpn
y S povagovan® za absol “%tne neplatn®
s

z
tak®t o mak oanyb
nl

kvalifikova kir ako ospatpnmoprppd@apddBi b dPYsc |
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poch§dzajdacreuh of ezh o i duevretdiefnizkn§ cjieohdoa Bhoovdonno t gfrTilvam abry? .
sa vgak mierne zvIigilapattmenesmtbgtivpael t§8ag daRov
svoje povinnosti. Bolaorbyt#eHdadnbbdr@afRowmaktms ro®d d
nepodliehalidanizpr 2j mov bez nutnosti ich dekl ar8cie sprsgv
Napokon, na zamedzenie prelievania pr2jmov ce:
zaviesS pr2snejgie praivinéj§ kompormn§oivanéj zwahC&g
Y%pravu ug slovenskl DaRovli poriadok obsahuje v A
z§konodarca mohol ingpirova$S napr2kIUsaf’, Ck€Cop®aypt 4
urlitTch zaphorlaonlinlonsitcch asut omati cky zahRRaj % do z§Kkl
keN ieto pr2jmy nebopdadobeldvidend.n2 kovi vyplaten® v

4 ZCVER
Diskutovan8 met-da |ist®ho pr2rast kekommigkeut k u n
kriminalitou vo viacer | ch aspakadtébka Zmognppstdiechwe kkir e miangl n

poskytuj ag8dat gpow, ktorl m! g uh @a Bit snkea oa rggganryi zvayl ung®

pr2nosom skutolnosS, §ge viznamn§ gleas$ i z iosdg\nmavje jf
spr8&vy, ktor® disponuj % dost aetkmlnminmic k ddhb ororgigmik ak
| i nnt& esst nom konan?2 by ug dostali Ana stll A spis
potenci 8l ny sekund8&8rny efekt 3 padmlgmh® sodha@&n vl aptrl
zakrytie ekonomiclkaegt ikrmmjenadiigyS 1 acivon Spustenuk on aj
od p8chania Nal gej trest nesl olviennnsoksotn . p rN8avpnookmo np, r oisn
efekt2vne vyjpgimeite duveddne verejnim |initeOom. Ne
uplatnenie vgak ost8&8va zmena ptaestdn®mu%linnejsk©B
ktor® pri svojej AveOkor yvsyogsatiiefi u/pel dneen Tncehg oppels eankc® k§
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MOGNOSTUI MM TY TRESTANEL  AlLBSPODCF St
KRIMINALITY
VNrKaal vodov §
Masarykova univerzita, Prs8vnicksg8 f
Abstract: This article deals with issues of imposing punisments in cases of economic crimes. The

author thinks on possible punisments and its limits namely from the view of Penal Code and also
Criminal Liability of Legal Entities Act.

Abstrakt: PS2 sphRNvek je vRDnov§&n problematice trest§gn? I

zaml gl 2 nad vhodnimi tresty a nad limity pro jej
z8kona o trestn?2 odpovRdnosti pr8vnicklch osob
Key words: economic crime s , puni shment s, l egal entities, do

publication of judgment.

K()l/al'ov® fsd ov@Ed §Ss k& kriminalita, tresty, pr8vni ck
uveSejnhNDn2 rozsudku.

[EnY

bVvOD

Hospod§Ssk§& kriminzadspar up Sze&dwsaarnviujreegaet i vnz | e\
edng8 se dpSihtotnmestn® | innosti, vyzjakae wighuk} ejsem Sa
achatel Tm, taldy pokiuldu jjdej sdcdopHootj epRi zpTsobovze
pol el enskapmwodne2vnfk@fih.al ovEn2 prekahémsn%a ekonomick®
roto st&8le n8rolnhjgz. PSedmhNtem tohoto pS$S2sph
0spod8&§Ssk® trestn® |innosti, | akmkzviu npeS2pssy kg, T
rlitT pohled hmoda2nlNgpm §xarhy s IVeztni «keél imeE d yma ¢ recsst t§miz
ospod§Ssk® kriminaliitoyk®,pirtevkdiima®oosbbty . |jak fy:

oOC T wWT @

2 | TRES®STGEWBRANE OTCZKY

Sankl| n?2 tsryesstt®@m ho pr8§va poskytuje pomRrnhD giro
opat Sen?2 pprro§ vinyizcikc& ® sioby .

Pokud jde of yzi ck® osoby, ptSY piad T hiospoe Sy k® tres
odniht 2 snwemodng? v noBb oiu podmm®Pafichzgloaz |l innosti,
propadnut 2 viDci pop$. i propadn¥utah wnrbag certIx up r oUs ppd
pr8ce, aleuvihtédemplci fikTm pachatel T tohoto dr
vysokou |etmestutolModloetA 64 tr z8k. soud pSi ukl
pSi hl ®dne mj . ke stanovisku pachatel e, ktijer® z
nekvalifikovan® pr§ce,pebwhastoetivzi]’a|zbqielS(Htﬁtdﬁ\\@dqrzumzl'q
| asto vysok® pospachmnalg@rsk@véﬁelulch funkc2ch.
umog E®uj e ukilng8idcs8hnz2priac?, tedy kvalifikovanijg2ch,
efektivn2 trest pro pactpaotvalgeo vinds med %s k ® Oprriomiin & |
vtomto smRru by do budoucna mohlo m2t dom8c?2 wvDz
odnnt 2 sdPbodilgyv 8 zpr Swhkl §@&In2tm§ toohoto trestu o0so
spSihl ®dpovame kgnozssvia trestn®ho |l i numogasebBmpae
resocializace sice bezprostSednhD postihnout ome z ¢
odsouzenz), ale postaluje podstatnhD meng? intenzi
plnit bvij abshese uplatni hymvbEpoidpyShye(®aghous§s?

'Srov. naps. MUSI L, J. Kriming8l nhD politick® strate
jejich realizaceviLe s k ® republice, s. 128 a n8sl
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mognost vikonu zamRstn&n2), mus2? bdpoukbH&d&odmyhi
bytovim z8zem2m, kter® | ze u pachatel T hsoadnod§Ss
stanovit povinnost pacthraltiett@ |z8stgiovaly cslez ,i paekn wi
zpS2snit. Prol ale v§ggi p o thbaundwiu&lnotstt @ £t W ad @ng&d 2ahd
efektivity dom§8§c2ho vNDzepachatodleEmNDh o :p ovde§ Swkt®a hkur i |
povaguiji % innou kontrolu jeho vikonu v podobn e

vpodm2nk8ch Lesk® réﬁulblldilya neéungajpedobPnanampo ki
kontroly probaln2ho %Sedn?ka. B ] B
Jak jig bylo zm2nBDno, typieckiBm2immr eiotsprmndEBajke®n |

z8kaz |innostiestsviadre§iTsne zabraRuj2c2m Y%l inkem, Kkt
vykon8vat | i nnosnt2,g vs es oduovpiussitoisiIMgt rsecediyn @iz hnomnpeseve
funkci, Ty pzi &kkayz pvlljkdoenuo ur ]l it ® podnikatel sk® | inni
pozice. PSi wukl &dg&n2 tohoto trestu je pSedevg?2m
zakazuje,at o pSi 8mexpphkgadavku pS2m® souvislostsé | in
sp8chanou trestprawxi]| ipmBoudlt 2t.akVbwvg8 vymezleamg | swnddla:

ivtomt o smRru dosti bohat§ judikatur a N&4/2®Q2@@2h0 <
351,R 4/2011-1, NS 18 2002-T 4 4 3. Viznhmadimskza trestu z§ azu
respektovgmésgr2 iNS 7 Tdo 1389/ 2004, podle Nhog
ur| it®ho podni k&§n2 | ze porugit iawdvkmznmnpoomnsal.h.ovn

RovnhRNg penNRgitl trest pSedstavuje dTJlegitl né§s
kter8 zpravidla je spojena se z2sk8n2m majetkov®h
prosphRch z2skat; srov Wl &ds&madstgak mFge ziBlkt. Jleihmi
Prvn2zm z nich jsou majetkov® pomBDry pachatel e,
rit®rium pro vIimbr

k u penhDgmoPhostiresenmDgirtelsptr @sto
odst 6pdd!| e §kPDhog soud penlgi tdSetjrre®tgeneudy Byl jr
aspektem ovlIivRuj2c2m ukl §d§n?: penRDgit®ho trestu
vVyj §d&eSmiciv z§sady psSti amMGemmstA $8 odstt.o 3 utsrt.a nzo8k
se pSi ukl 8dg&n2 treskpPéghenmnsaokc8&nipnSdinh| AEnmTm os
trestnim |inem. TakovIimi =xS8jrmk PogkozmdBEhDBD naz uwur
od| inBhDn?2 nemaj et kov® ¥ my, pop$S. svryyds§in® thzevz.d Tves
teori 2 1/4fJeel ut o rpers§wn peanltT trest, kterT mTge m?
nghradu ¢gkody nepS2znivli dopad. Soud proto mus?
postigen?2 majetku paecshaetnelde§tpeméﬂegdrtdsm th§hradn ¢l
ostatniD i procesn? Yuprava obsagen8 v A 343 odst.
vym8hs8gn, jen pokud t2m nebude zmaSeno uspokojen?
nemaj et kov@nhD%Zjmlh wmebo vyd§n? bezdTvodn®ho oboha
pSepokl §d§& aktiviomt poghkbrzen®hnhlki oo dlewpydnsiisok? sv®
ngroku do t$2 mhRs2c¢cT od pr&vn2z moci rozsudku, 2
trestvyym§hs&n bez ohledu n% n§rok pogkozen®ho.

NovT rozmir do postihu ekonomick® kriminalit.)
pr&vnickTich osq'be.j|cFP|okLsdaInJ«k$dx®mpw§mﬁ2 Yaprava je ze
treste begesporu krok? $@Jr|§c/hnlma>santnlremn2 vilet je
TOPOZ a | 2t8 osm trestT. Prg&vnickIm ob8m mohou
osob8&m (pennRgitl trest, z8kaz !lnnostne pr ppa@dnma
hodnoty), anebo tresty zcela specifick® (zrugen?
%) askdonwesn2m S$2zen? nebo jin® veSejn® soutnNgi, Z |
rozsudku) . PSi paosetsitm® Hdsmokg§SskK&e zcela jisth
TSeba ovgem zdTraznit, ge tr e ptr§rd20 mems Wi czk8® aasyo b
trestu, vpbelpadn pr 8vni c k @Gledens nab princip posdstath kol e
odpowv®set i, na kter ®m |j e z anleoggaetniav,n 2 pnr idno8prandie mp oul | 20t ¢&
vgechny moscecthy, s2 pr8vnick8§ osoba skl §8d§, bez oh

Bl 2deomu napS. KALVODOVC,|\e.s kDo np§rc§v nv2D-2%pnr2a vwh, s. 1
®GEMAL,P. a kol. Trestn2 z8kon2k. Obecn§ | 8§st. Kon
“KALVODOVC, V.: Z§sada zohl ednhn2 opre§v®hno ,o psr.§v3bNnT ¢
Kt ®t 0 ot §zce naps§$. KALVODOVC, V. Vybran® aspekty
ngsl ., FENYK,J.: Pr8vn2 n8sledky trestn®ho |inu p
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ktrestn® |innosti, pr8vnickou osobou shpBchiamj®i c Sy
pr§vnickéE’rnﬂsobpSi,rozhodov§n2 o druhu a vimnsSe t
zohl ednhDn2 z8jmT tSet2ch osob.

Za typickou sankci pro pr8vnick® osoby | ze pov
vgechny tnestp®chg se mTge pr8vnick8 osoba dopus:
jeho ukl 8d8n2 plat2 nicm®nND tot®F, co bylo uveden

eboS je TslovnhD staveno, ¢ge ulogeg¥ pegRoizeE@®O O
odst.lTOPOZ. Vkonkr ®t n2 m pézpadD na z8kladhD vgech okol
osoby, pol et pogkozenlch vige jejich n8rokT) to n
neul og?, anebo se vIraIzaDoomkn%e]ebetvﬁm@osz ve p
pro pr8vnick® osoby.

Jako efektivn2?2 pro postih hospod&§Ssk® trestn®
23 TOPOZ. Jedn§ se ¢desa®m dreBth?mspus§vu, uck®enT
osoby. Lze ho dliogtiSebaj eveSepdessrujseean@mi bzsudkem, Z ¢
kpovaze a z8vagnosti trebstn®lmo zIBjerm mab®o®chy @adu jbe
maj et ku, popS. spol el nosti . adzvreld emme weordtnmizwmrk2ym scovhlad
zveSejnNn2 proodzoshudd kwarwvgn2 | id2 pSed pr&vnickT mi
trestnou |innost, kter8&8 by je mohla ohroszZpadl’,ﬁ)o
Sady hospod§SsrhalJcehtkcr\elscph ttregst nTch | inT m]’ge bTt
Vt ®t o0 souvislosti je tSeba konstatovat, ge ke gk
pr8vnick8 osoba dopustit, chyb? prozat 2 mz§hk.aplSi
porugen2? pSedpisT o pravidlech hospod§Ssk® south
varovsgn? mohlo blTt velice pS%nosn@MTpn@untcb@tos
sv® ns§kdawddemvur|l en®m sdhDlovaotmi progs8dekungbavg
vymezenou | §sedepdmuvdaj T obchodn2 firmy nebo n§z
jej?2ho ahdhgmiazasc? %dajT o jin® pr8vnick® nebo f
zasahuj e do poviDstick®sosakeyn® M§§wr1raznl di f ami
vkonel| n®m d]’sledku mTge m2t i nepS2zmi doppa)cdodbdi] m
napS. odlivu z§kazm_zzIeT,prS)m@np(Sre'ﬁp@ﬂde@dat, ge odso
bude cht2toptaadkTonv Tvry hdhout . Z8konodS§8rcepalloédu pirloo

trestn2ch sankc? atypicklI prostSedek donucen?2, 8
smognost?2 opakovan®ho ukl §d&n2 ag Yoby splnhBn2 poy

SpecifickTmlpt§estyk®rosoby, kter® sleduj? p$
z8kaz plnhn2z veSej nkHarmc esark?8m e%k? ze2asnébo veSej n®

z8kaz pSij2m8&n2 dotac? a subvenc? (22 TOPOZ). ] @]
dvaceti let za trestnou | innos souvislpsti gk osnec epsrn&vm i S2kz8e
veSejnlmi zak8zkami nesbuwislogtespojshkgtt ov@umeNgdtlaiczva s

NejpS2snhDjg2m druhem trestu,,jejzakiigenze ppBFwnmic&
Al16 TOPOZ. Vztahuje se jen nhepk®vnepkl® ioc@byj sjei
anebo pSevggnpses 0 9h*vatasvn®ho |inu, a to za pSed
nevyluluje povah qulr|§vtna1kcokv®)uosporb§yvn|ckou osobu ban
vyj 8§dSenmodmMBs tkdslaedk Tm ul ogen? ptS& paw@h ok otmoa s tt w2
t Seba vyj§dSen2 pS2slugn®ho org&§nu st§tn2 sprgvy,
Dle dTvodov® zprsgvy pSi dh&hu wleggedm2a ttahng tkrdes tsue
zallenila nap$. do opogahiedoavam@podBISski®n kr i hi nal i
o0 zlolineck® organi zagadIzlagm2gea @p @B m/¥r @d 2eunpe n 2 au
pr&vagirg2m pojet?2 pak i zatitbele® |liegadsziace MTge:

*KALVODOVC, V. Vybran® aspekty samBci onov§8§n2 pr 8vni
7G(’:MAL,P. a kol. Trestn2?2 odpovRdnost pr8&vnicklc 0
Tamt®g, s. 437 a n§sl

Blzge)niu KALVODOVC, V. Vybran® aspekty sankcionov§!
Y“Kokruhu pr&vnickich osobul uyj eniuclhogy ejnej itcrhe sptouv azhrau g
Vi z GCMAL, P. a kol . Trestn?2 odpovBDdnost pr8vni ck

Jedng8 se napS. o Leskou n8rodn2 banku, Vgeobecnou

v
h
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osoby, ktee®t s® kinnosti AJdB!pelaemvatgﬁtlpostugel‘D%
je definitiendazgme? e mn cgsotlis tsapvanl®@nv apj82cch2§ n®  trestnl
3 ZCVnR

Lze konstatovat, z@komrestn2 pfEpomPKnNnbDsStI pr §v
vz§sadhn dostatelnou gk8&lu trestT umogRujdcpodsgiSsk
kriminalitu. De Il ege ferenda si l ze pSpdst avizi ck
osoby. Upr 8vnicklch osobd paémunvim@mapernNgi t®m trestu
z8kazu | itnmoprndwiblosisvT ge2 eMnT m pogadavkem ochrany
popSzavieden? ur]it® formy dohl edu nad linnost?
ekonomick® kriminalahsyentceidy |niespeoddwvt8atvc2ch sankl
kvyugit?2 tresamlPeahv Paemk c8d o jm t , je nutn® tufejire
sp§chg&n2 pprokBlzatady | ze vi cbtjisf eepm®h g pvabl @Mme k¢
kriminalita. Jak uvg§d2 prof. Musil AneijmnBitygez sl a
ge se neda$?2 jednak tyto trestn® |inypoddalevat z
sp8§chg&n2 tRchtotytestpowil&t el naTiafor mace posl ®ze

pougitetlirndsthn2a/fn $2 zen2 .
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NEDOSTATKY POSTIHULEGAL I zCCl E PRRESMEN Z
LI NNOSTNANLNN VYGEEROVANI

Mar ek Kor dzk
Uni ver zita KRatistaneskr@hvonivcek 8 f akul t a
Abstract: The contribution deals with the absence of financial investigation in the proces of pretrial
stage as a main obstacle to undecover laundered assets from predicative criminal offences.
Abstrakt: Pr 2 spevok s a zaober 8§ chTbaj %cim aspektom f
pr2zpravn®ho konani a, ktor® by maload h z@dwampied | $r

zpredi kat2vnej trestnej |innosti

Key words: financial investigation, predicative offense, freezing of assets, confiscation
and moneylaundering

KOW% ov® fsilmav8l:n® vygetrovanie, predikat?2vinyjk8rce 1
|l egaliz8cia pr2jmu z trestnej linnosti
1. bvoOoD

V zmysle A119 ods. 1, p2sm.f) Tr.por. v trestn
linnosti a prostriedky na ich sp8chanie, ich umie:

Uveden® ustanoviemrnammBajtreedavor vzSahu A58 ods.

pre ulogenie trestu prepadnutia majetku potrebn®
trestnou | i nnrozsaBuwlB3.080stp oo vOa A58 ods. 1 TrrozgaBk al e
vo vIigk®u2p060a A58 ods. 2 Tr.z8k.

Je zrej m®, ge pr2jem z trestnej |l innosti, pr
umi estneni e, povahu, stav, cenu, prevody a tran
potrebn® dokazova$S. TWrebs®utoltness$ njoen doanpopf
rovnako s ostatnimi skutolnosSami, akimi s% znaky

pomery p8chateOa.

ZpohOadu ¢gtatist2k predmetom z8ujmu tohto pr2s
ztrestnej linnosti podOa A233 a A234 Tr.z§k, nak
predi kat2vnych trestnich |inov zo zigtnTch pohn%t
2. SDLASNh STAVNYA PRELI

Ik e znenie A119 ods. l,obpigmtfynym. pfokazpoaha
tr stnej |l innosti a prostriedkov na icennvprrp28gaidndle
trestn®ho st2hania veden®ho ptrreedtrreeijt nlli dr mstlLie gmd c
Tr.z§kutv |l nosti gt at i 588 s &gee hnmoovgonrei azhorpnalA(S,bbgaepreod r
trestnl |l in L egtarl @ 2t8rce je Iplrﬁnonsutlz podOa A231® Tr .
pr2padochaniavf;akdnamebo?pa;d@gen trest pEx| eepl aodmn utt ri 6
prepadnutlamajetkUJepost|hn1/4S ten majetok obgalovan®ho, kto
asSagi S alebo zabrp88ncihSanp § chNaatgeQovirevst nej linnos

'Tento pr2skpepodtpaorzeiu Agent Y%ry navlipvoodipao rrua v4 §kluand
APVV 0620-11. )
Pozn. autor a, zber-20:tldj bol zmrviololgigd d2nultl2 m na pos|l e

Moneyval ahodnoti acu spr8vu, ko&u® 2841l uttkvald neBostéikpin g v
vpolte trestnlch st2hamn¥esanéjghl hnd gaistenje pngjéku mu g Iz
gprzjmov p o c ht8rdezsatjn¥ecji clhi nzno st i na Yzem2 SR.
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to trest by mal bySakukl ac
ods 1 ag ods. 3 Tr.z

d i AD8 ddorih Vr.z§8k tre:
dy

uklad§ trest odRati a na dogivotie alebo

alebo saslkafgmhaj etkovl prospech veOk®ho rozsahu a
rozsahu t.j. v zmysle -h125 ods.1 Tr.z8k 133.000,

2. skupinu tvor?2 trestnfedtimejLelgiann a$stcii eppd®g
Tr.z&%kmysVYe A58 odsprepladmrwltki at rreasjtet ku s%d ul og?2
p8chateOa za sp8§chanie trestn®ho |inu Al egaald ladc.i
alebo2Tr . z 8§ kA a2 Bb.aPHkd mi enkou ul ogenia tretsamt @rempaga
je, ge pS8chateO nadobudol majeetsknaspdRnuogsalnal
poch8dzaj “%cich z trestnej linnoamysl|l &nAlaf modozsa
z8kona suma dosahuj Y%ca naj menej 100 nfsolbo kA& | @ dl
Trestn®ho z8konai d&r engaff etpkepasdadutobl i gat -rne ul og
uvedenTch v A58 ods. 1 Trestn®ho z8kona (Vi N vy
sp8chanie trestn®ho |inu IegaIiAz§203i3e opdrsZTrrﬁmsaﬂne@:hae
z8kona prilom plat2, ge tTmto trestom mogno post.i
ztrestnej !innostizy.BpreldukanEl Vheotirestn® | iny.

Je potrebn® zdlrazni§, ge na ulogenie trestu
nepostaluje snaha p8chateOa taklTto majetok z2skat
potrebn® preuk8§8zaS skuto|lnos§$S, ge tqklstkoutmdjlneetosz

ad

T8t o pogi vka sane@ak AB @proajsavidl arvz§gk, kedy t T
aj maj et ok bgalovan®throastkrteon|!|nnerpooscth|§dza z

Proces vyhOad8vania dtkazov o pr2j megazl itzr§edtin
nazliva finanln® vygetrovanie.

e
a
(o]

“Trestn® |iny, z ktorTch poch§8§dza khgj ¢nabr.pdaRemg
liny, drogov® trestn® |i kyorkohupoigal opadVodohoN
alebo przmegm.e VA58 ods.2 Tr.z§8k, s¥%d ul og? obl i
ods¥%denie p8&chateOa na&jtwvédstomly lomamnédbval @esychol
al ebo prekurzorov, i ch dr gani & 472 bpopHdd®e8d mi®h o s
obchodovanias Ou NmiA plp7d90eest n®ho |inu zvereni & d8se@Sada.
2 alebo 3alebo A 1,81t restn®ho | i nul viysddi ea cam.i ,a2 tppé Htan ® hco)
hrub®ho n§tAl dlOwW mpadOa 1lalebo3d, 149 laloedbso, SBralkeéeb®h4 | i n
pod@a 16d2 3 alebo 4, trestn®ho I|nuAp@CBlleIondlsctvblebqa:bd@la'
trestn®ho |inu faldgovani a, pozmeRov:alnlnaca pafdpesol
270, trestn®ho |inu uvs§dzania falgovanTich, pozmene
cennlch papAe2dV ,pdisreasit n®ho | inu viroby a drAgby f
272 ods. 2, trestn®ho | inu skr 8t é\ni2a7 6d Ardiebo ad2plo i tsit @ ®thw® i
linu neodvedeni a dame 2& 7p a8dishborod®hdy po@®a n®ho | inu
podvoduAp@ed®a atekhbxds.32 trestn®ho |inu nezapl atheni a
278 ods. 2 alebo 3, tr est n®ho | inu porugenia predpisov o gt
oznalenie tdva&ar7® padOa 2t raelsetbno®h® | iAn u3 1t3e ralraib op oAl
trestn®ho |inu pripA2ma28i od&pk&t k@®hpoldDau fal govar
verejnej l'istiny, Yar adnej pel at e, Yar adnej AuBdser )
0ds.6, trestn®ho |inu ArasSdaakbbttvdsa®da | inwl kupl
367 ods. 3, trestn®ho | inu virobyA d&6é Stkregjstmd®rhmo glrianfu e
detskej pornograf i € Ro B8®Ht r est n®ho | i nu ohr oABB2wdsna alebor@r av n o
alebo trestn®ho |inu terorizmu a ni#&kd¢t ®édienkouf or i ¢
ulogenia trestu pnoenpa drr®tpiaad emgjeet kjue vp8chateO nad
znalnom rozsahu trestnou |linnosSou alebo z pr2jmo:
predi kat2vnymi trestnimi |linmi, pri ktorTch s¥%d o
trest n®ho | inu nedovol enej viroby omamniTch a psycho
dr ganie a obchodovianli7e2 sodrsi. ralebo fad &d&® ,ddstr dst n®ho
zalogeni a, zosnovania a podporAov2aing as tzn ®Hd nleickej z
zosnovania a podporovani a At @9dti ettt oREp? maka @i Biyp |
podBa328 aethsA 231ds.3al ebo trestn®ho | iAul3dpbdpdsgfcadia
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Finanln® vygetrovanie je postup org8nov |innTc
z8sade nezgvisll od vedenia vygetrovania za tzv.
vyhOadg8vanieodbaapodkhatdwvy pre to, aby s%d mohol Y
posti hn%S majetok alebo pr2jem poch§8dzaj %ci z tre
pr2kazom na konfigk8ciu, alebo zmrazenia phd&daaos
v cudzine alebo naopak vykona$S pr2kaz a zaisti$S m
zabezpelenia sankcie v cudzine.

Preverovan?m a sledovan2zm finan|nlch transak:
skladovich a evideadind ch Biyst@moehutvaj ovanlch vin
Wl t ov neopr8vnen® odpi som, nadhodnotenTm a neopo
mrtvich dug? a bielych kon? na faktur8cie mzdy
krycie firmy, anal Tza dodg§vateOsko odberateOsklch a n8§ku
zad8vanie z8kaziek, konflikt z8ujmov a konanie v
pr2zjmov z trestnej |l innosti al e aj o p §c tupcia,? pr e
podvody, daRov® trestn® |iny atN.

Je potrebn® identifikovaS ak%koOvek fyzick¥ o:
nzZm vykon8va kontrol u. Aj keN zistenie stanoven®
maj et kovej 1/4Iasztnaraemﬁ)mzaltstcskrylenekoneln®ho ugzvat e
z viacerTch dtkazov, ktorT j5e potrebn® vyhOada$ a

V relevantnlich pr2padoch by sa identifik8cia
rozg2ri S aj na pr §vmg ¥s Najl gk tey ,pritvere® sablj@kty, a
zisti S-®)y wiscykpa( @) orveykp Evan(ad pr&vnym subjekt om,
kontrolu prostredn2ctvom vliastn2ctva al ebo pro
prostredin?iccthvopmr ostri edkov mtge okrem in®ho zahRR:
vyprac%vania konsolidovanTch finanlnlch vikazov,
upl at Rovania dominantn®ho vplyvu alebo prM&vyaumocii
existovaS pr2pady, v ktorTch nemodgno identifikov.
pr8vny subjekt alebo nad n2m vykon8va kontrolu. V
subjekty povagovaS po tom, | denwyiuyi kgcivggea kyai pe
neexistuj ¥ dlvody na pocHythnost g2owitae O& d o eV)nl®@hen
vichol ov®ho managmentu.

Potreba presnich a aktu§lnych inform8§ci&ch o
faktorom ri Solyat e@ovanhteptnich |inov, ktor2 by i
podni kov¥ gtrukt %r u.

Vzmysle |1 30 SMERNI CE EURCRBRFEHOEPARPAWMENBUYWI

zabezpeli a, aby i p®@dpranelOsk®j ekl gk &y eai sb
nn® méSk@Slmeran@ktup§rlensen®| tab ooy m&dioe ich skuto
ane podrghnbsh2podieloch konelnlTch ug2vateQocl
1. LIlensk® gts8ty zabezpelia, aby SV'opo z28bperhkO

gt 8t
povi
vr §t

vliastn2kovi poskytova$S povikmmiemh noub jugiketvar eajo vii n fvd |

subjekty prij2maj% opatrenia povi 8¥leakHapitblgudllost | i v o:
2. Ll ensk® gt 8ty vygadu® Y,or a8mlyU samo Iplriz s low@re n ¢

sinform8ci ami odsekueldd a§ mat el nom | asovom predsti hu.

*Preambula bod 12 SMERNICA EURERSBEHQOEPMNRRBIMENBY
m8j a @Prné&édch8dzan2 vyug2vaniu finan|l n®ho syst®mu
financovania terorizmu, ktorou sa mRamny f &4BIREA eni e
azruguje smernica EurRagy00%60/&S psmeriica Koenisié 2006&0/ES

®Preambula bod 13 SMERNI CA EURCRSBEHQOEPARRABIWENBY
m§ja 2Pné&doh8§8dzan vyug2vaniu finan|l n®ho syst®mu
financovani a terorlzmu, ktorou savaRamn?y 1 &4BIRGAeni e
azruguje smernica EurRagy00%60/&S psmerdica Koenisié 20064 0/ES
"Preambula bod 14 SMERNICA EURCERSBEHQOEPARRABMENBY
mg§ja 2Pné&doh8§dzan2 vyug2vaniu fpmamila®hpmi saywsit®mup e
financovania terorizmu, ktorou sa mRamny f &4BIREA eni e

azruguje smernica EurRagy200®60/&S gpsmerdica Koenisie 2006&40/ES
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3. Ll ensk® gt8ty zabezpelia,odbgksesali obhiekomBeaki
zcentr 8l nych registrov k a g d ®h o obchotlnem srégigtt, oregisirit 8t u ,
spol ol nost? podOa |1 &nku s mRadyn2009/&é01/ESu31) gqhebokve h o p
verej nom registri. Ll ensk® t8ty ozn8mia Komisii cl
mechani zmov. vllnafsotrnn?8ccki yec ho rg§vachyvéden® sdanabdsd
zhr omag Nsowlaad evvasr 0 gt 8t nymi syst ®mami

4. Ll enskywy wywgaduj Y, aby bol i derftorr8l8mca memysiecdhiosvt8i
odseku 3 pri meakatnugg | mer.esn® a
ezp
sl o

3
9
p

5. Ll ensk® gts§ty zab el i av| aabwn?2 cbkoylcih ipnrf8ovrant§
vkagdom pr2pade preFpna ¥n & pio § @ 6 dagty thee wbmedzenia;

povi nn® stol/f §kncy, pavinnej tarostli kagdis weobuaSal
organi z8ciu ktor§8 mtge preuk8zaS legit2mny z8uj el

Efekt2vne finan|ln® vygetrovanie jlawnlsdH asmiosd
ako bojovaS proti organizovan®mu zl ol inu a prz2jma
od|l erpg§va$S finanlne prostriedky organi zovan®ho z
gt 8tnych orgs8nov, samospré@wvgy, atset ay wvkRilkadami®hos 3

tento majetok.
Tak ako bolo naznalen® vyggie finan| n® vygetr

pr2jmov a majetku z trestnej |innosti ako takej a
i Nt egrr§anoiv mrl ebo majetku poch8dzaj %cej z trestnej
existenci?2 syst ®mu Hawal | a, za Yl el om ulogeni a
nadobudnutT trestnou |innosSou.

V s¥%W|l asnej dobe v podmi emkaclh eSIfowamd &) viygreul
do procesu vygetrovania trestnich |inov a v podst.
v trestnom konan2 je plne vySagenl v pr2pravnom
linu a na fivwamilie® ktyge®rm§8 odhali S a n8sledne o
| nnosSou nezost8vaj¥% kapacitn® a personglne mogn
SY%| asSou gtatist2k je aj prehOad zaisSovacz2ch
vzSamajltku, ktor® Imaad iprveytNaIrg?2S positkdpl ednom gelt o
trestu prepadnutia majetku.

r.2011
Zaistenie peRagnl cHh40
A95 Tr.por.
Zai stenie zakni ho|1l
papierov podOa A 96
Odovzdani e veci po7
(dt kazr ®cw pr8vneh
s cudzinou)
Zai stenie maj et ku 2
(vTikon cudzieho
rozhodnutia vr 8 mc i prgvn
s cudzinou)
Gr af-Zai slSovaci e Yknoanjye tsk/ovm,s ivayckconsan® Finan|l nou sp
N8rodneéjn 8k miefn agent %ry Prezz2dia policajn
® Vvirolns spr8§va Finan| nejdnotlpy avo2dialjls,k ej Dos't

http://www.minv.sk/swift_data/source/policia/naka_opr/fsj/Vyrocna_sprava%20SJFP%202011.pdf,
15.09.2015
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r. 2011
Trestn® st2hanie 19
Obgal oba/ N§vyviteamesthody d 17/0°
Ods ¥%deni e Trest odRaf7ia slobody
Trest prepadnutia majetku-0"
GrafiTre@stnl |in |egaescBejedParhzhdemdom obvode
krajskich™®prokur at Yr
r. 2012
TL podOa A233,/In® trestn® | i
(Legali z8ci a)
Zaistenie peRagn]|40 45
podOa A95 Tr.por.
Zai stenie zakni h|1 5
papi erov podOa A
Odovzdanieve ci podOa /47 0
(dt* kaz8mei pr8vn
s cudzinou)
Zai stenie maj et kl 2 0
Tr.por . (vTkon
maj et kov®ho rogim
pr 8vnehocudzinguk u s

Gr af-Zai s350ovaci e Yknoanjye tsk¥ovn,s ivayckeo rsprav@ajgkou fednotkon o u
N§rodnej krimin§lnej agent®%ry Prez2dia p

r.2012
Trestn® st2hanice 47
Obgal oba/ N§vyvineamestdh ody ¢ 34/6"
Ods %%deni e Trest odRa8ia slobody
Trest prepadnutia majetku-0"°

Graf -Tlestt nl |ciine Iperg?rjknsuwz 6zej | i nnos¥%iemonadm@ao Aedde
krajsklch™prokur at %r

©pozn.:lnapriek skutolnosti, ge tento trestnl |in sa gt
kriminality, ani vi ednom pr2pade nebola podan§ oVng alrestb a, a
Dbradom gpeci 8§l nej prokurat %ry.

“"Pol et ods¥%den? na tresst prepadnutia majetku:
2Gtatistickl pmehOasit hejestineposati za rok 2011, Ger
na: http://www.genpro.gov.sk/statistiky-12c1.html, 15.9.2015

! Virol ng spr8va rRaivnoadnaljnsekjej sp  ednotky 2012,

http://www.minv.sk/swift_data/source/policia/naka_opr/fsj/Vyrocna_sprava%20SJFP%202012.pdf,

15.9.2015

“pozn:lnapriek skutolnosti, @ge tento trestni |in sa
kriminality, ani vi ednom pr2pade nebola podang8 ov%ng alrestb a, a
BPradom gpeci 8l nej prokurat %ry.

“pol et ods¥%den? namajetkueakovo:gr epadnut i

®Gtatistickl pmehOasit hejestineposati za rok 2011, Gert
naj: http://www.genpro.gov.sk/statistiky-12c1.html,15.9.2015
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r. 2013

TL podOa A233,[In® trestn® | i

(Legali z8ci a)
Zaistenie peRagn|12 0
podOa A95 Tr.por.
Zai stenie zakni h|O 1
papierov..podOa A 96
Odovzdanie veci po 42
(d* karz8mei pr8vn
S cudzinou)
Zai steni e maj et kO 48
Tr.por. (vikon
maj et kov®ho rogim
pr 8vnehocudzinguk u s

Gr af-Zai s55ovac¥ei ¥kmajgetskom, vykonan® Finan|lnou sp
N§rodnej kriming§lnej agent®ry Prez2dia p:

r.2013
Trestn® st?2hanie 46
Obgal oba/ N§vyvineatestdh ody (¢ 24/8
Ods¥deni e Trest odRa2lia slobody
Trest prepadnutia majetku-0

Graf-Tir.eset nT | in Iegaégzﬁeg el pnhapswiieponad®aoc A2dBe
krajskich®prokurat Yr

r.2013
Trestn® st2hanie 11
Obgal oba/ N8vyvineatlesth ody ¢ 10
Ods Y%deni e O/Trest prepadnutia majetku-0"
Graf | . |7i Mrlesdgalli 2§ eisd nerj2 jlmmnosti podOa A233
proku?oat%ry
r. 2014
TL podOa A233,[In® trestn® | i
(Legali z8ci a)
Zaistenie peRagn|22 198
podOa A95 Tr.por.
Zai stenie zakni h|O 1
papierov podOa A 96
Odovzdanie veci p 2 37
(d* karzg§mei pr8vn
s cudzinou)
Zai stenie maj et kl 7 24
Tr.por. (vT kon
maj et kov®ho r ogim

"Wirolngrgvap Finanl| nej spravodaj skej jednot
http://www.minv.sk/?informacie-o-cinnosti-1,15.9.2015

BGtatistickl pmehOasit hejestineposati za reaoSR dastupné, Ge:
na: http://www.genpro.gov.sk/statistiky-12c1.html, 15.9.2015

“pPol et ods¥%den2? na trest prepadnutia majetku cel k.
®Gtatistickl pmnehOasthejestdkhosGéenenS§roa pgrokurat?
na: http://www.genpro.gov.sk/statistiky-12c1.html,15.9.2015
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pr 8vnehocudzinguk u s

Gr af-Za.i s8ovaci¥e i %knanjye t & o m, vykonan® Finanlnou sp
N8rodnej krimin8lnej agenti/uy Prez2dia p

r. 2014
Trestn® st2hanie 48
Obgal oba/ N§vyvineatesth ody ¢ 31/4
Ods ¥%deni e 12/ Trest prepadnutia majetku-0
Graf-TrestnT | in Iegarezﬁnezp brhapmetze ppamMao AedBe
krajsklch“prokur at Yr
r. 2014
Trestn® st2?2hanie 12
Obgal oba/ N§vyvineatesthody (7/3
Ods%deni e Trest odRa8i a slobody
Trest prepadnutia majetku- 0%

Graf -Trest @D | i n Iegalre§tne1pf?nmusz| podOa A233
prokuftat vry

Tak ako vuyvpeldievnal ch gtatist2k trest pSloeepsae nut i

republi ke neukl ads. Jeden z@rzS8kLgdomktmars anebo
splnen® z8konn® podmienky pre ulogenie tohto tres
ako org8ny8méhn®ygetrovania pre trestn® |iny, k d
prepadnuti a maj et ku prever idokolnogi! nadobudnutiav endjetka s S ,
obgal ovamnd®kawmentoval i skutkovli stav tTkaj¥%ci sa |
3. ABSENCI A FI NANLGEETFRDV ANION OAZAVEDENSTNVNGBGDU A

S EKONOMICKOU KRIMINALITOU
Absenci a ucfelmrg®h¥ceh o Ssyst ®mu r dv aaraind n ®@head n aly
efekt?2vnemu boju prottiesltengedjl vigiSrey o sntpiv brgamzwehow s

(naj ma ekonomickou) trestnou |innosSou cestou ’ug
zavsg8§dzanie novl ch pr §vreyhchpriingattiiteat ea, oldtvodRuUj
s kriminalitou vt ej t o obl ast.i budbsalegnutit®v ab§\Vrbea pnagir my,

nevyugij¥% nakoOko proces vyhOadgvania tlchto dtka:
DRa 28.8. 2015 bol na emdkoWwsamihe TZRERDRlap we &1 6 ¢ u:
pomerne dobre vyggie uveden¥ hypotz@wusleaAIiOoersmk
N§vrhu zBXR@aajo tresty, ktor® mogno ul &gi S prsvni c
ftrest zrugdgenia, pr8vnickej osoby
1 trest prepadnutia majetku,

AvyTrolnsg sprgva Finanl| nej spravodaj skej i e
http [liww.minv.sk/?informacie-o-cinnosti-1 15.9.2015
GtatistickT pmehOasit hejesltinepost i za rok 2011, Ger

na http://www.genpro.gov.sk/statistiky-12c1.html, 15.9.2015

Polet ods¥%den? na trest prepadnutia majetk cel ki
#“Gtatistick T pnehOasdt heestnepost i za rok 2011, Ger
naj http://www.genpro.gov.sk/statistiky-12c1.html, 15.9.2015

Paragrafov® NBrwe hiuz8kona o} TEFPOD, upn® na

http://www.nrsr.sk/web/Default.aspx?sid=zakony/cpt&ZakZborlID=13&CisObdobia=6&ID=1715, 21.

09. 2015.

®paragrafov® Nz§nvernhiuez § k o n a 0 TDBOt upn® na
http://www.nrsr.sk/web/Default.aspx?sid=zakony/cpt&ZakzZborID=13&CisObdobia=6&ID=1715 , 21.

09. 2015.
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S%d ulzanysle A12 ods. 1 ag @Gt r3e sN§ vzrrhuug eznikao np
osoby, ktorg&8 m§8 s2dlo ak 9Ylejgvehiskme¢s S elpalbd i Kipl ne

vyug2van8 na p8chanie trestnej |l innosti

VzmysleA13 ods. 1 ag ods .TZP®? Nﬁeshupzéhadaubla ma j
pr8vnickej osobe, ktor§8 sp8chala trestnl lakn uv
nadobudl a maj etmrkal asmoRr oxsahu trestnou linnos$S
poch8dtah¥%e trestnej |innosti, alebo ak pr8vnickg$s
A 58 ods. 3 Tr.z§8Kk

Bez existencie funguj %ceho syst®mu finan| n®ho
nebude savpr axi vyugzvaS presne itmgt iatklat d oh bamd lor adnomd
habania peRagnej |iastky podOa A85a Tr.z8k a zhe
|l bgej analTzy prelo tomu tak bol o, kosmet astaovaké m
dborng pgrdaw osd n@gizigi utadim An

Ako druhlT pr2klad mtge posl ¥%gdi S od 1nilek2tOolr5l c4
opatreniach oZiwdmdvwaarn2cmh proti spol ol enskej |l innost
oznamovzaamesat nanc a, ktorl @B &min i ppeojd a Feisdpnrioossttiz e d 2
svojho zamestn§vat eOtar eosrtgnSonmo m olvianhml.mv &ci je evi di
tak®to podnetytoeg®mon i khahan? dostane, bud¥% sa
daRovifcihnaan|l nTch aspektov feulng o vparnzipa areanke sdtdnaSnvital a
anie trestnlch |zidwroavw ipur.otAb ygisvao ¢amrt ga®m lkiomraln 2v mo h o
stakT mto podnemnom] chuge2padoch potrebn® vykona$lS f

NedostatolnT p st eth aohdtseVgdtenni2c hpre trestnl |in
ztrestnej Il innosti podOa A23ml aav nA X4 Tnre. dzoSskt akt cklo va
Sl ovensks§ republirl@ancupoadzorkicelnas8 hvodnoted? vadoeyval
nzzkehorpeth c h osdts2¥hdaenn?2 a0 . i . bolo podOa hodnoti

vyget
%

a
z
h
0

g
|

nl n® rovani e, ktor® by bol o funguj %%cou
| gegtarnd wardind ck  gtrpkokoaathYrpotl iz2gd el en
zovanl alarmuj %co n2zky resp. giaden ukl adan
nou |innosSpusSvapkat m@muwogdo¥keni u za trestn

p
u
e
Yo

— o —h —h
—_— = — —

4. ZCVER

Tento pr2spevok , maijle%lvasnostaiznahi tg&somomi koh
as¥%dom nedar? efekt2vne bojovaS proti ekonomicke
vygetrovania do pr2pravn®ho konania nestoj?2 |i?,
do pr2pkana®@ha, ale taktiedg dot rga gturkd ar k @magrB2nojv e
ktor§& by Isa majlar at gom | ase zala$S riegiS. Je na
or g 8nmi Itimendtrmmionv konan?2 potrebn® zriadi Saledonal
sceloslovenskou ptsobnosSou.

Rukavruke so zaveden2m finanln®ho vygetrovania

apr2pravn®ho konani a, bude nutnosS vysporiadh6hsa
vygetrovac2ch $t$p®bochifgeordbivaana bez nutnosti i ch
vieskej repmypsli k&1 6v9 odsp.ro2 ufl e88du,0ozsahu prov§c
rozhoduj2c?2 pr&§vn? kvalifikace skutku, pro Kiterfl

obvinnNnl v prTbNhu vygetSov&n2 upozornhn, ¢ge sku

27

Paragrafov® NBrme hiuz8kona o} TEAFPDtL upn® na
http://www.nrsr.sk/web/Default.aspx?sid=zakony/cpt&ZakzZborID=13&CisObdobia=6&ID=1715 , 21.
09. 2015.
2 Paragrafov® NEve hiuz§kona 0 TEPOL upn® na

http://www.nrsr.sk/web/Default.aspx?sid=zakony/cpt&ZakZborID=13&CisObdobia=6&ID=1715 , 21.

09. 2015.

® para, 8970dpdu Aldang m | . 30 FATF, 4.Hodnotiaca
Moneyval, Dostupn® na
http://www.coe.int/t/dghl/monitoring/moneyval/Evaluations/round4/SVK4_MER_MONEYVAL%28201
1%2921_en.pdf 21.09.2015
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nadg8le pr8&vnhN posuzovg&n jako jinT trestnlT |in, n
vyget Sov§gn?2 podl e odd?2 1 u druh®ho en®t qpoldl avyo.dsDd
zTst&§vaj2 soul §st?2 dTkazT opatSenich v prTbBRDhu vy
souladu se z&8konem, se nepSihl2g2 k podm2nk&m, za
ataktiedg dislednejdgigetg@pmngecehSspopgaknenm kananw? v
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TRESTNOPRCVNE ASPEKTNNCELGEDEJ EKONOWN

Lucia Kurilovsk§8, Stanislav Gigu

Abstract: The paper deals with the fastest growing unofficial economic sector 1 the grey economy.
The author presents the main causes and conditions for the development and existence of this
negative social phenomenon. He specifies a number of forms of its display from the criminal-legal
aspect, especially in criminal cases of failure to comply with tax obligations and failure to comply
with the rules of entrepreneurship. In the final part of the paper, the author suggests possible
measures to eliminate the grey economy, which arises as a reaction to frequent changes in the law.
The changes are used by the entities participating in the grey economy to make their illegal activities
appear legal.

Abstrakt: Pr 2 spevok sa zaober 8 najrichlejgie sa rozv?j
ktorTm je ged§8 ekonomika. P modmkeaky wznileu a exéstenbid tahton ® p r
spol ol ensky negat2vneho fenom®nu. Gpecest hape§wrny
aspektu naj m?2 v ptrr2epsatdnoecjh |l innopbrugocwaonl?®2 vpp¥mt showt
sdaRovIimi povinnosSami al ebo p o podnkanusV&asmie r £u mjaevk the
niektor® opatrenia na alkiomirre@dkici ugeadie p8dilsaga i, ke
dok&8gu subjektygedcdeajrtéekopaoimivice, vpougi S tak, aby

znaky |l eg8lnej l|innosti

Key words: black economy, grey economy, economic crime, organized crime, crime, tax evasion,
value added tax, tax fraud, illegal work

KO%| ov® |sileorvi8a ekonomi ka, ¢ged§ ekonomika, ekonomi
trestnl |in, dane, daRovIl %¥%nik, daR z pridanej hod
1. bvoOD

Ged§ ekonpmbhkh®mem vo vgetkich krajingch bez r
poug2vaj Y. R mkepsilecalva k Bch edi menzi §cht staoweajej akapemi
kvalita daRov®ho syst ®mur o@rdsa mye d gf kyerkamioadizdiayikk 2a
vi 8dam i enlpiumizn 8kci i najrichlejgie s a rozvzjaj¥%ceh
Sk¥man?2m gedej ekonomi ky s a zaober § | oraz Vi a
viznadi |l egitosS jej vplyvu na n&rodn@ dejekopomidleSr st v
mus2me spomen%%S aj j ej Nal gi e oznaleni a, ktor® ju
ekonomi ka du8l na, neloef itcd §1 @mo m@rar akeon€. sa v r?

vgetkTch typoch ekonom2kor TemBovApgoonomyokhmiksehk
nesporn®, ge ged§8 ekonomi ka jtevaadejprinajmnien & weat
ak korupcia virazne zni g} &tparTikmamon onsiS 2e ksol noobrmoi dknyT
ekonomika priamo tento trh neohrozuje, ale ho demoralizue as p! sobuj e straty pri:
kgt 8§t nej p opkrl2gpdardiec ie k oMhomi c k ej gtatistiky ide o n
kryt® ekonomick® ukazovatele. Z pr8vnehzol ioanpPekt
ekonomi ka. Ged8& ekonomika sa vyznaluje vysokou ex
na zmeny vyvolpo®ninkeatterOstk om prostred?. Napr2kl a
zaznamensg8vaS stratvyrhilebm sthpgog8ep uopkamgrobileuek ¥.s t r
s
n
I

n

voje aktivity a zalne sa pres¥WvaS do ziskovej g-:

estr8ca | as na | egislat2vnych mechanizmoch ofici
i kvidgcia firmy, zalogenie firmy atN.)

Loraz viac Eur -panov je rozlarovanlch z pol it
ob| anmi a viI 8g§dami . Tieto postoje umocRuUj %, mogno
'DANI EL, V.: TieRovsg ekonomika a verejnbl.ssektor.
2013, s.110

1235



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

(ktor® v extr®mnych pr2padoch zni guj Yastnzchvwtnep d? c

starostlivosti, vzdel §vani hase rlarsd 24 ao mleazmmime s h a d ¢
potrebu, aby sa sami vysporiadali sj e j dtsl edkami . Z tohto dtvodu,
|l oraz kratg2 a vilitky sakdomiadtslam.sti8elMj gl onedlgn
polas recesie, |l oraz viac Oud? mtge byS nakl on
aekonomickTch aktivzt rpirroseprz§v ntechhot or 8drfcvao d uA j e d
ekonomi ku a jej 2%lnienlay ,ebloi ne@apdéxinte, tak aby kr aj

spr8vne opaimengaik stratenlch pr2jmov a ochrane

2. SPLASNh SBRYSAOBENE STRATY

Ged8& ekonomi ka [|Yiz&kronohur aek dorboensi tkwoaur iaa ti e Rov ¥ ¢
ti eRove,j ekonomi ke doch8dza kK linnosti am, ktor®
evidenciu. Ak tieto |innosti prekrolia spolo]lens
pr§vom, potom ich m:geme povagovaS zaprseklraoslS al ip
|l iernej ekonomi kyobtlaakst & o tgrevd&yj apj rézkpoendoonti bk y | i ewr n e j
hovor 2kmei m n8l nej Il innosti, ktorej podstata nie
a predaj drog, obchod shbhi el ym m2 s om, obcihhodposdovodlyr aRkangde ge,
fal govanie peRaz?2. CieOom je z2ska$S finan|ln® pr
ekonomi ky mitgeme zaradi S |innosti, ktor® s¥% svoj

“%radmi kde hlavnim diveodomajeboyhaZ8ymarrgah&ci §m

zaraNujeme neleg8lnu pr8cu (pr8&8cu na |ierno), da
l'innosti vykon8van® na z8klade | icencie ale bez
odvsg8§dzani a obm?e. aStpaood gedej ekonomi ky ako aj j
definovateOns§, nakoQ@kahj sja dqterd§k e¥iaskde mpe ujré i & v &/
skutol nosti fakt, ge j e potrebn® sledovaS neleg
princ2 pmie at Tmito princ2pmi kryt§8. Pregltobs§nidemedrsdtaiv
zodhalenej protipr8vnej J|innosti, prilom podOa t]
vivoja tejto protispololenskej Ikitrorro8sd 6 d s tv@ad e§ nesk
nahradi S ani vymicS bez toho, aby nebola odhal e
aodhaOovaS prejavy vyddeadjr adkamdkm kpr 8ane n§stroje,
Napr2klad Fagem&n ekwomao§ kan izekzoddktl ch z 8§k lwad$dkdv p

medzi nimi. S% to aktprvijtny,. thnsdkcEevbikiayedeazdyloathby aast
gedej ekonomi ky, taktzejatnds @bl astSi tyedpryekvab ami k a D
obl ds0®l asS p&uw@irt8i g e vytvspraznjSmapiiat bawmgetaky prv
navzg§jom z8§vi s|m®ohdokyr@Raijsta svd zan &ms®B8)d prekr i vaj %.
V Slovenskej republike’ j e podOa medzin§ropaicwnamsahaltsnk §d i
krajinami Eur - pskej “nie podiel tieRovej e kvooRuo2BliBk y ni o
rgmci cel ej Eur - pskej Yonie 18,4 % HBPP. vJe §wmgak Sh
pripomen%S dge viacer® krajiny dekyanep%“Rak@#gkoro

Luxembursko, Holandsko, SpojRad® eir §thioerRd wenj ae kFor maon
hrub®ho dom8ceho pBbdukhskéHDPepubl vke vygg?2 ako
na vstup do E-wupr-ipesnkeerja BYankkhaendi d8t skych kraj2n je !
agent Yary Moodyos I nvestors ServicSd ovams&en8§wapub
gtvrtinu z registrovanlich nezamestnanTch. Rozsah
na Cypre (4 % HDP)av Sl ovinsku (5 % HDP), kTm najvygg?2 po

Rumunsko (18 % HDP).

ZhOadiska glob§lneho aspektu pgdQ@aomajvhovgduh
ti eRovej ekkroanjoimi &&h VOECD

“FASSMANN, M. : St2nov§ ekonomika a prg§ce na | ernc

® The Shadow Economy in Europe 2013 [cit. 2015-08-20] Dost upn® na i nt
<www.atkearney.com/financial-institutions/featured-article/-
/asset_publisher/j8lucAgMgEhB/content/the-shadow-economy-in-europe-2013/10192>

* Size and Development of the Shadow Economy of 31 European and 5 other OECD Countries from
2003 to 2015 : Different Developments, Friedrich Schneider, [cit. 2015-08-20) Dost upn® n &
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-Vo vgeobecnosti pbatkr,aj gp8ovh 2BECD je pozor o\
ekonomi ky, prilom hlavnim dtvodom je efektz2yvy
hospodS§rnsatdwe za j %c e |l egi sl at2vy. V 10 krajinst
stagnuj Yacej ofici 8¢ nejslekdkiwompali tail ebloch rozho
ti eRovej ekonomiky.

-Vichodn®, stredoeur -pske krajiny a nov® |l ens
Cyprus Lesk8 republika, Lotygsko, Litva a PoO
stargie | lensk® krajiny Eur - -pskej YanTal@anska.k 0 | €
Vtomto pr2pade je pozorovanl n8rast veOkosti
vichod.

-Takisto mtgeme povedaS, ge je pozor gekenoniky zv T ¢«
smerom zo severu na juh. Vpri emernom meradle jugn® eur - psl
ra

vyggiu koncentr8&ciu tieRovej ekonomiky neg k
-Tlchto p2S mimoeur - pskych -vAyusspterl8lciha, k rKaajni andgac,
Novl Z®l and a Spojen® gt8ty americk® maj % ni g
veOkosSou asi 10,1 % HDP v roku 2009 pri|lom
t8t o hodnota zn2¢gi na 8,6 % HDP.

t 2 v noyiky, dtaekdtao r ajm deé kejove ko

Najdlledgitejg2zm negat 2
Nn®bddrsamadch,sp&kd dr Dt vels vl egi

vytvs8ranie straty v

zdanen?2m. Presn® vyl 2slenie tejto ekonomickej str
proti gedej ekonomi ke.
3. PRE LYIANNODMI ENKY GEDEJ EKONOMI KY

Pod poj mom ppord?niiemyky a gede] ekonomi ky rozumi er
podmienili jejvznikaovpl yvRuj % exi stenciu tohto javu. Ged§ e

definuje aj j ej gt rnoi&kdr¥arsut.u Prre2nhoi gnnuo jgeljgbaaxiiisztoa/aé,
odvzja od gtrukt¥%ry ekooompk? jedmot ki vliomh zgogkgwm
vktorlch ged8 ekonomi ka p!sob?2. Jekdnagdunceh o kndoeg njoe

daRov@&genbe, vysoks§ mier a?nlkea amastemanosd i_vykonal
neleg8lnepabdobei tyewvne] pr8ce alebo daRovich %ni
subjektv2vne zvIigi S givotn¥% YroveR bez potrghy) Zalj
povedaS,kr gjei nByxshoksu gi vot nloepg%mov Roak zyanl mi Ab
pravidl ami neexistuje tento druh protispol ol enske]
Na veOkosS tieRovej ekonomiky VYplivaj % naj m? t
-cel kov® pri ame d&B@vn@zaaﬁa\Iglqzmnm@J mluaRfyzucklch
zpr 2j mu pr§vn|ck|ch os'b, daR zo stavieb, daR
dedi |l stva, da z darovania, daR z prevodu a pr

radz me aj pr%:$|@da‘nley anazdsavotn® zabezpelenie.
daRovynzk

-celkov® nepriame daRbe®o zd&ndgensiee zahrnut ® v
gt 8tneho rozpol tu ich odvs8§dza predajca tovar.
spotrebn® da&rdeea dmmiev DR H) ;

internete:

<http://www.econ.jku.at/members/Schneider/files/publications/2015/ShadEcEurope31.pdf>

ALLINGHAM, M.G., SANDMO, A. Income Tax Evasion: A Theoretical Analysis. In: Journal of

Public Economics. Rol|l n2k l1lonline]. [cit.tupA® 08. iA0R
<http://darp.lse.ac.uk/papersdb/allingham-sandmo_%28jpube72%29.pdf>

5
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-zl ogitosS daRovVi@heont oy sftaG&kmtuor zahRRa mieru Ab)
daRovn2ka, ale aj koBtobyn@®t Bleohhaehi amg8&naov na

Vpr2pade tohto |lenenia je potrebn® gt pbimeR &
espekt2ve gedej ekonomi ky vplilvaj % pomer nkh pri
§sl edn8 spr8va. Probl ®m vzni k8 najm2 pri neef ek

epriamych dan2 do jednot!l i wispl d$§elknosemo\§tv@e weajarte

r
n

an

taktieg jedhddujztuci ch faktorov pr e v zlna sko c e dkerj 2 :
eur -pskych ekonom2k je citlivou t®mou efektivita
prigdan2edaodov dlvyav.at 2®s preto proti princ2pom b
neefekt2vne vyug?2vtadk ve§gweg a@madnog ®,vwhi baS sa de
strany daRovich subjektov, nakoOko t%Wto povinnos
pogadovanetkoi nE§keégit®ho riadneho pr emi etpodobei a d
zabezpel enia kvalitn®ho vzdel ani a, zdravotnej S
apodobne. Boj proti prejavom gedej ekonomi ky pre
zmeny a kontrolu smeromzv n %t ra nav-omdlkn() gt &tl e aj zefekt2vnen

zdrojovat r ansparentnosSou tohto procesu.
Zhore wuveden®ho vypl 1/Maohage@ﬂ<[§)mmtrra/vkeenlzeoha§va \
vrozvojiar aste gedej ¥ygso&mi kdpRov® zaSagemblasilodvotdcall/amern

adan2 a vysok8 frekvencia kontroly zapr2l|i Ruj Y%, !
Ieg§|nym pedniSkmamnv2. Takisto veOkT viznamrizomirsSokmi
ob| &®odmi enkou existencie §gt8§tu s¥% frhangchd, zkKtr ojf @
potrebnlch sf ®r verejn®ho givot a. Ver ej n@ocdsavn an c i

as¥% hlavnim reali zh8at sopr codnB rfsikneg n | pnoeljint@ck v ognt &towh.t oPrn
vli 8dy ovplyvRuj % zwibweajpeé¢ kg #0o miyky ya i epodobmm:erhammal ost
nedokonal % koelksehempanios Satr hu zabezpelPdeeIekdan@
verejnich pr2j morcdzvrhaidleit @ajviuf @chv pri bli gne 90 %

verejnich finanlnich zdrojov. Boj medzi sweraejuri¥m
adaRovIim subjektom je nikdy nekonliacim procesom,
na stran sgta§/tuu Yprédoe htaj vAy ga v 1 bernadasnt?2r aonde sduabR oevk
najlepg?2 spltsob, ako obmedzi S alebo zn2gi S Ilsovioijtel
proces ur!ovarm§$ilevdanou vayugi ti a danes,Yi psSobomt otk
procesu je dohliadnatdne phnerdiasn®i adaRovIich povi
subjektov.

hal g2m dil egirasiemr pzv&joim gedej ekonomi k phsghe aj
z&§vaznich naalr li aasdtein 2 s pur 8weg rdechdst aRro| n § al ebo nee
vytv8ra motiv8ciu na vznik gedej ekonomi ky, respe
j avu. Najlastejg2mi stimulmi, ktor Tcreil kiptv®t tzehsua sy
obmedzenia natthu pr 8ce, pr e k 8hinkdgenia bwprabovrd-pr &8vnych vzSaho
cudzincov®. Regul 8cie tak®hoto charaktertwedavwywsjo oc emnmu
zamestngvateOa, teddimdaRowlyts@bja¢hit ual it davaikr mu
gedej ekonomi ky. Tento j av vgak z8vis? od cel k
pracovnich podmi enlo&g &lymydhtagledici edn @d mognosti za
vkonel nom d!sl edku Zznamens§ pol et v 0oxnlTicvh® pkrvaacl oi vi
predpoklady.

® SCHNEIDER, F. Size and measurement of the informal economy in 110 countries around the
wor |l d. [online]. [cit. 07. 09. 20157, S .- 8.
r|o br/gfranco/Schneider_informal_economy.pdf>
"BREZOVSKG@, eRov § ek Slovenskej kepublive. Di pl omov§ pr §ca, Banl
Vysok§ gkol asRf.aha, 2014,
8 SCHNEIDER, F., ENSTE, D. H. Shadow Economies: Slze Causes and Consequences. In Journal
of Economic Literature. [online], [cit. 07. (
<http://www.econ.jku.at/members/Schneider/files/publications/JEL.pdf >
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hal g2m dtlegitim kr|t®r|om j e s amodtend8e j moetkiovn8ocmi

lo je mogn® definova$s ak o podmi enky gedej ekonomi |
-Y%spoirpari pr8ci, ktor§8 nepodlieha kttanBahuchatk &t
vyhn%uS sa daRovej povinnosti (neodvedenie de
fakt Wrpaordiobme) sa vyskytuje prepadadoe nAlkias tslid Mt
ktor® wugetr? proi neodvedehak dpe diadRzooyatithivé hsw s t
vidavkanelposVednom rade treba s ptoormetnovSp razjp asdkeu tdo:
nemus ? podllehaS silnej byrokratickej zaSagen
daRovou adzbou krajiny a veOkdoSowz Sjadj jtei ek
viraznl v Jase hospodS8rskeho pokl esu;

-nedostatok z| ®hoi esRrcevdSo mélaonomi ka je lasto po
%l asS spotodlbwmeskiriaj ian§c h, kde pPgeées8mnAekarchtive Y

s

fungovanie abdéeberbhobara8§8§en8 n8§hlymi negat2vnym
-n2zke rizikd nadkh®Dkenijae meerdteijci@kacrnamike | i as
l eg8!l ny mi aktivitamigj stespehe2poedmden®n® | i nn
|l egi sl at2vneho r 8snmcuap ujj¥e drnioztil ki ov ¢c ¥l apsotdi na t omt
nel eg8lne aktivity snagia napr2klad |iastolne
aby ich neleg8lna |innosS bola |lo najviac | ate

-Oahkg§ YplamstSha v hotovosti uOBm[baujjlel isudg e e o enj

pretoge platby v hotovosti s%¥% len Sagko vystop

Tieto gtyri faktoryrbvdlcih pjdsvidu pdrceh wr |tene@ow ej ¢
Hoci vgetky zost8vaj¥% v plad&vmestiv,ShgoglEk ok ommehk &
mnoho eur-pskych vl &8d, aby si wutiahli opasky znzg
gestngsS kraj2n Eur-pskej Y%nie zvigilo begn% daR
pr2j mov fyzicd<TnaJmaslbreanajvyggle respekt2ve n
miliong8rska daR). Zvigenie DPH vo vichodoeur - -ps
zn2gen2m dane z pr2j mov fyzicklch os'b alpaud§l
krajingcor ovoadnipopzokl es podielu tIeROVGj ekonomi ky.
daRov®ho sdy!sstl@nmukuv regtrukturalizalnlTch dpatr e#? t ¢

pomerne VvVysok®, rasS tieRovej ekonorplll<\/yod5|1mq1°rn&/4rlolvnl

4. TRESTNC LI NQBEDBISSIVOSTI SO GEDOU EKONOMI KOU
Ged§8 ekonomika je rozsiahlym probl ®mom, ktorl
vekonomikeanar ¥“aga tieto procesy najm?® neskghEB8% myMmi mac
mechanizmovvgt §t e. Preto logickim «tr8dpmjgtponyahenrt gs§
ekonomi ky | egi slvaytt2vonroeun i ®e sttaokueja koncepcie boja
dok8ge efekt2tvinmt ob ojjporwiants gaa S vtTosmteod kgy r. p Paadeel To r ad
opatren?, medzi ktorTmi figuruje na poprednTch mi
Vpr2pade @gedejbogkao nprmtkiy nraej je potrebn® pripc
§va s¥% vyug2van® pri najz8vagnej g2emeppepbkénab
utolnoss§S, ge trestnopr8vne ingtit¥ty s¥% vyug?2va
g§vnych ingtit¥%tow, chespyoltivagd Ycsarclheiddjrz2eko o mi k
siahoso®i vnej |l asti virestm®bd r§khoch dKoresmin®k
ny daRov® a trestn® | intyr ersd o dlSirnsnkoes.$olr dsgpmu & jv e
vinnoevivi slwaRaov T mi povinnos Sami alebo povinno:

® The Shadow Economy in Europe 2013 [cit. 07. 09. 2015], s. 7, Dost upn® na int

<www.atkearney.com/financial-institutions/featured-article/-
/asset __publisher/j8lucAgMgEhB/content/the-shadow-economy-in-europe-2013/10192>

% The Shadow Economy in Europe 2013 [cit. 07. 09. 2015], s. 8, Dostupn® na int
<www.atkearney.com/financial-institutions/featured-article/-
/asset_publisher/j8lucAqMgEhB/content/the-shadow-economy-in-europe-2013/10192>
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kpodni kani u. Tk&t ok rd kmd moarhiidc a splsobuje hsl Yawinsel ofs it
sdaRovimi trestnimi | inmi p&§chan2m ktorTch doch:
pr2j molvbexr u dan? do gt8&8tneho rozpo|ltu Sl otomtaske,j]
kontexte pr edstavuje gpecifickl typ mnohostrannej tre
zhodn® s podni kateOskou |innosSou, organizovanou

bez ohOadu na pougit® prostriedky a obtaani z pwan
ekonomick¥% trestn¥% |innosS kr&tenie pr2jmov gtgtn
neopr 8vnen®ho upl at Rovani a nadmer n®ho odpol tu C
podni kateOskTch subjektov na z8kladey svtykwovBavraina af

fakt Yar .
Trestn% s¥mneb8stvi so gedou ekonomi kou m! geme
Trestn§ |dWniosIShbaRéovism sybst ®miodne tnragsnt?n® | i ny u
vtreSom diely piatej hloawys snabi tnej | asti Trestnde

-A 276 Skr 8t @miistd®dme nx2pom tohto trestn®ho |

poi stn®ho na soci 8l ne poisteni e, verejn®ho z
starobn® dtchodkalv®mspozealie. vMal T r szps sl bzemd e
mal ej glpodypyaded tohto trestn@kom!| kormamdyvorka oe
vovytvEran? poiderdemokmyssel ne dosiahnuS takl s
respekt2ve pr2slugni org8n daR v! becoinsetvry® uwi2b e
nezaplat?2 alnéegezamlkat Z8konom st anovepnoejs twni®hkoe
je gpecifickim trestnim |inom, ktorT nezahRR:
vhezaplaten2 ug vyrubenej dane alebo poistn®ho.

-A 277 Neoduedpaoi st il®katkovsg8 podstata predmetn
pojedn8va o neadvgaenh2 asplatnej dane, poi stng
verejn®ho zdravotn®ho poi steni a al ebo pr2spe
urlen®mu pr2jenmcosal ebktoy®erziramzpodOa z8kona,

alebo in®mu neopr8vnenl prospech. Neodveden2m
spl atnej dane alebo splatn®ho poistn®ho (vr 8§t .
alebo vybratTchnamaaz&8&hadeodg§kdenie ur|en®mu |
kt or®ho je daR alebo poistn® pr2jmom alebo kto
Medzi trest i rhii ngekia dane a neodvedenia dane je rovnak T v z S a hdzi ids-0  me
t mdi  rhi podvodu a sprenevery (ted a  joan@ sa vylul i 1/152)

-A 277a DaRovVbrpodwemdo trestnom | ine pomermeut n®
novl trestnl |lin, ktorT predpoklad§8 neopr8§vne
pridanej hodnoty al ebo zapwtvregh rSe js edban eal ve bamy ;I
prospech. Trestnl z8kon predpokladg8 konanie p
Tento trestnl lin je typicklimiprhbbad@mnbmakba
vcel om kontexte konanieep8chabebagB8aka@ameh nams ¢
disl edkpodwded m® kao&lkalna ken oy prtiankcz2vpaen & dkearous el ov
i ideoobchodn% transakci u, ktor8 je vykonan8 tak
zpridanej hodnoty. oNpskeddpevsapareakhecbBtenie nep
niekoOko, prilomrpBakednVoll §goBtu uplatn2z nad
vgak na zaliatku tohto reSazca nmneBalzazi odusdent
simulova$S prae@aeagj fiiowmar Wl Salskom gt &te Eur - -pskej

o vlivoz, osl obBodeniT od dane

'Zskon | . 300/2005 Znen? Teskowh2zskenedp

“DaRov® treisntine&tloir®y apl i kcia 13 @. 20150 Dd ®MmMypn® na i nt
<http://www.pravnelisty.sk/clanky/a221-danove-trestne-ciny-niektore-aplikache-problemy>

® CHALOUPKOV®&arusel ov® Dpptdomdy § pr 8§cai veXizhdlaes kI§e

Budejovice, s. 28
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-A 278 Nezap!l ageindtei@ifainet camt o trestnom | ine ide
splatnej dane, poi stn®ho na soci 8§l mtenia plebbst eni
pr2spevku na starobn® d'chodkov® sporenie, p i
rozsah. To znamen§ skutolnosS, ge daRovI subje
Trestn§ | innospSodsrvivki bshiganciad es tnragsm2n ® | i ny tgr v ®hc
hlavy osobitnej |d%ti Trestn®ho z§kona
-A 251 Neopr 8vneni@ apd dreinkeniskut kov e ] podstaty
predpokl ads$§ neopr 8vmah®m podeoshkhoie Podni kani e
neopr8vnena®, ak je vykong§gvavm®& nb ez ad iebroo sbteezn sskp
z8konnlTch predpokladov na podnikanie, v rozpor
r§mec alebo v rozpore so z8konom. Z8kon prec
znamen8 finan|ln® vyjadreni edodijaehhuutp®@hldn i kiank \a.,
-A 25Neopr 8§vnen® zarevptrit Pwarei etohto trestn®ho
zahrnul do Trestn®ho z8kona pt8ackhRa tkeothoavnii edte fkitnour]
neopr8vnene zamestn8 osobu, ktbrBysadngi &vam¥
vgeobecne z8§vaznlim pr8&§vnym predpisom, hoci bo
dvadsiati ch gtyroch fme sNeajcdoecphotsepdoss bvanuuel za r

zamestn8vanie ob|lanov Skzawmersslh&jy ame @u wIsi®k ys,a ala
Yaz € m2 zdrguj ZanebegS8ktné8vani @¢r Apadd i ebhafiow S|
republi ky teda mogno priamo postihovaS |l en na

Spoukazom na vytgrgeiset nudv eldienny® j e potd& bekRo pa miploane
negat2vny japje spotviyeyBn & raef | ekltwomrS? phaad ej etjr ersd s1to p

aspektov gedej ekonomi ky m!geme wuviesS aj in® tr
problematiky ast §vaj % sa nosite®dm zpoadpd e dnvonsytni prej avor
Takisto je na mieste uvies§S, ge ingtit¥%ty trestn®
ekonomiky vpl nom d! sl edku odhali a ako grealeg g 8elknoan o|mi rkreo !
nositeOoun prrdtnicgrp§vna |innosS, no t&8to je zakrTvar
linnosS.

spr8vcpw?jdmmwe

Na z8kl ade |raxenpadnétovvai f or m8ci 2 ; 3
i fikovaS mhesta,daRbol

fyzicklTch os!b mitgeme ident
Yani kov:

amestn8vani e os!bi jAenalnieelrengo8il n a pr8ca vy Kk
acovnopr8§vneho vzSahu uzavret®ho podOa Z8§kol
pl 8cangsg hotovosti, bbeezz pvinpelnatan e z nlainsotviancyej a
Rovim %radom)

o<T !
o< = N

— <

a gg2ch s¥m Ana rukufpracegnhkb &l de:
tn eO0 sa dohodne so zZzamest nd&kiorejopm na
nen?2 nezdaniteOnej |l asti z8kl adu aeaime na
avku pm2 jdmaR zo z8&vislej Il innosti . Lige i
evikdowa@8n §iae je ani zdanen§;

-charakter pr2jmu zo z8vislej | i nniozsatme s an Sman %
nahr 8§dza zamestnbacnheocdknTTrIpovnzeérahoom, |l 2m doch8dza
zpr2jmov, tak aj poistnlch odvodov;

-z pr8cicacuer T ch zamessat nreevpartiezOo&vajavhept hpmgc | e
vykong§va vpraskccew Teh zamestn§vateOov a pri pod§

“Zgskon. | . 300/2005 zAh.enz2. nTerseksotrngi2 czh§ kporre dwp i s ov
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pr 2 j myni ekilt o mihheon §3 1 edn e S i upl atn? nezdaniteOn
daRovnplkmejv vigke:;

-kl asi nla@bagnej gie je zat aj ov ainn eep raikzlncghvkaonQ vee kv
pr2jmov dalRRwwvokna pyi znan?2;

-poug2vania motiarlcav ®ha sv¥kr amenp®r i%|nealnyi iemapjri?2tjentu
firmy neprizng, ge momajev®uvobrirdlyo, jlet pro® kjy ¢ 1
nielen na slugobn® ale aj na s¥%kromn® %l ely,;

rtzne syst®my uthhRovahka Y %af decehpe@mnod¥%| t ovn?
e vznik daRovidhnivid@vikolv m@mr2j mov podmienenl
alebo prdfjaattdwve pPodvoj n®mu Y% tovn2ctvu nS8§kl ady
z8vazkov, ale aj vinosy vznikaj% s¥% asne so vz

—

Trest nT z§ldhm probtapyi vochrany hospod8&mroldajej |

ekonomi ky je potrebn® | endornvokz nfadrnmey akyugkedepvakoa
ktorTm m!geme priradi$§ naj m?2 pr2lidgn¥% oaupdtiienbal |i iz
zni govani e dbaRowdeojvejaBRagenosti vypin8sdredmlm diom§I§t
mzdy takzvane Ana rukufi priamo zdméidtonanmé ewidochs
mieru z8vagnosti takejto | i analeji mirer esptodlo®tem s & h
vzni kn%uS, aby sa predmetn8§8 |innosS mohla definov:
fakt, ge slovensk§8 tresdmnst dtealimdjatmivar en efloisdri rhw j
sptsobom ohrofwjsepon§mead @ aa ekonomi ck® vzSahy na
Vneposl ednom rade neleg8lna pr8§sacioblen 8 obhraamw,
zdravie |i beapgupesSch pracovn® podmi enky¥l kder ¢
S predpismi.
5. NCVRH OPATRENE& NA ELI MINCCI U GEDEJ EKONOMI KY

Na z8klade uvedeniTch skutolnost?2 je mogn® pos
zalogen8 na mognostiach, ktor® tomuto procesu pos
s¥% to lenpreci@aidn®epnrawve io 8h vn8§rodn®ho hospod§rs
zaSagenie, ale ajnodrenySosH uastt28lineez &hheyrbgyc v, kt or ® dok §
ktor ® pargteideijpuejk¥d» nvo mi k e, vyugi S tak, abyl @g&l nperjo
|l innosti

Vpredmetnom kontexte je teda na mieste kongta
eliminovaS jednotliv® prejavy gedej e k o n opuovahyy , re
pr2lpadm enok tohto javu vya$t &vask ®n eovpyaht ruetnn cas, S kp
repres2vneho charakteru, al e vytvori a dobr® pod
motivgcie pchk ItlB§magkdelj(oreeklommmndt1ysle/dku m! g e me
rozdeli S do niekoOkTch skup2n:

- opatrenia vob |l ast.i ng§rodn®ho vyogpoadi at viaerajnilch
najz8kl adnejg2m predpokl adomaf nmrediwj Yacaedhvé® zhug s4ra
je transpdreknt?trv@®@ea vyug2vanie deveyajchakdropop
pré&zfinanlnlich povinnost2 daRovlich subjektov.

kam plyn% jeho peniaze, respekt2ve hOad2 na i c
tokpocti v®mu plneniobl ast podianHAgicdlisad/s kmimp | e x n nin
asyst®mov i mi zmenami , ktor®ma¥i dbyodbyBS®RE k¢ ma o
programu kagd®ho rozvinut®ho gt 8t u;

- opatreniavo bl asti s pirN&aV yg odia 2b |1 as Sou, kt or 8rozpof i amo
gedej ekonomi kyy§f @amib¢ alsén dalRber dan2, ale aj
Takisto je dtlegitl rozsah dereok/IIa:me poavidken ows g é |
miere platia dane. Vysok® daRov® zaSagenie nb%t
na verej nl ch finedai §clhata S do daRov®ho syst ®mu
prostriedkov. DaRovl subjebblaseti gpparteuayaokanm

keN za svoju re8lnu pr8cu dost8va menej paRaz?
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vyhn%S takTmto povinnostiam. Re§lnym r itakejen2m
mi er e, aby subjekty platenie dan?2 nezm8§ggosalo
smerom do gedej ekonomi ky. Caepriameudane,ialee j &) | ent z
syst®m motivalnTch odmien za poctiuv® iplegt evnligek e

- opatrenia v oblasti byrokracie i podnikanieaj eho subjekty s% najd?tl e
n8rodn®ho h o sepkoodnS8armsitcvkae ja si |y kp@gdejot kobldsth ® n w.
zakladania avedeni a podni kania vytvori S tak® proce:
nadmerne administrat2vne zaSagovabBejpoadnbhkhpsteE
byS jasng, peeh®ddolB8§ aril onsurbg erkddniek ap cetCrsekd n
l en takYs mi er u azoodmp orvoezdsnaohsut ip,odvni k8. Taki st o ne
kontroly, ktorT by mal byS zalogenl na efekt:?
tejto skupiny opatren2 mipgeomesxahrvd%s oanj kit egils
zjednodugeni e a zef ekt 20oblastepodnikanip a s8pvrn8vcyh dnaorr 2i ;e mk
zalogen® na @plzinkakowejh pgr axe;

- opatrenia vt rest nopr §vriejjt ombbasptrizpade epoes?¥mej 0z
cel ®ho procesu tvorby opatwvkeomn?e]| mroont id!geé cajkuela

ekonomike. Z §pkoosnl oeddanrocra ovbdob2 cel kom efekt2vne
probl ®my, no vo va&a|gine pr2ppdaktcbk®Paspu®Rebls
dopomohli kef ekt 2vnej gi emu riegeniu prejavoyv ged
trestnopr8&8vne riegenie niektoriTch |iastkovich
| i ernofi. tPerjettoo obel awst i potrebn® pripomeanaS pot
novovzni kaj %cich foriem gedej ekonomi k yteto ak o
obl asti . NakoOko trestnoprg8vne i ngti tpadope nes?

najradi k§l nejgieho z§sahu dd ob8kl adrey cphootrdieshnkeh
pr8vny r8mec riegenia pr opore stadti kwlg uwdked oefle kit €h

zabezpelovaS boj proti tomuto druhu protipr§gvn
-opatrenia na zvigenie polti sanbsatkouragmieck dlk k @
skutoouneoge S ged8&8 ekonomika je Aekooo®i konw gRaf ev
anonymn® transakcie, ktor® nemogno spdtne dof
mogno obmedzi S je zvIigi S pol et el ektronicklch

b ank o kdriet & j v sektoroch, ako je napr2klad mal oo
sa ged8 ekonomi ka Mpd e phaziatakmm®tneag hvnoalc-.gi e dr amat
nahradzovani e hot ov®repullkaspr 6] omj E8momenphtreby
rad2pma® priG@tHos avdseds ekonomika v Leskej roe

spololnosS Visa Europe vypracoval profesor Fr
Keplera v Linci v spolupr8ci s poradenskou sp
(zameri ava na ged¥% ekonomi ku v Leskej republ i ke a
dokazuje existenciu pr|amehoelperketpcnjnemlks@ogieocpdjat
tejto gtokdi e20u 3 bol pol et el ektronickT cih pl a
vporovnramkRons 2008, kde | edenproibeynveartee O6 6u,s6k ue loé k
platieb, idle oznal nT ng§rast . Gt wdia tieg poukazuje na
vSl ovenskej republike, | o m§ tieg w.Veowrdld vply
ag 44 % oblanov Slovenskej r e prakb PO0&ty bolo lerk23p o v a |
%. Napr2klad spololnosS Visa Europe tieg ned§

vsl ovens&bchodoch slzoahernasrkiTlmil mii v\zir Sa&8t0k, alr td%h,mi | ¢
ukazuje z8ujem z8kdimek pJy apg o8 @h®iogededmmemn @ah T ¢ h
mognobkt asd celmn8ci gede] ek ovkomitlext e poug2vania
i nformalmuai kal nTch plraotsdbn erd kowskej@puelikyS| ovens

* The Shadow Economy in Europe 2013 [cit. 13. 09. 2015] Dost upn® na i nt
<https://www.atkearney.com/documents/10192/1743816/The+Shadow+Economy+in+Europe+201
3pdf>

®zdru genie pre bankov® kletrlB.99. 15bvoesntsukpen ® rneap uibn ti ekryn
< http://www.zbk.sk/stranka/seda-ekonomika-je-ekonomikou-hotovosti>
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Ak chc% kompetentn® org8ny % inne bodjloavsad pjrex
ekonomi ky je d'legit®%riobné&j vgersd&wyyptowsata S ali iaasvt ko
zameran® len na urlit¥% obl as8S stvomh tuo hpjraewinionuuGeld & h @ k
nie je riegenie n8sledkov tohto probl ®mu, al e ze¢
avytvori S tak® opatrenia, kpasir® bud¥% % inne aplikc

6. ZCVER

Vi ase zvigenej potrebyfisitaalciil?2i, ke @mevaep weij jnd mad|
regtri k| n® opatrenia, ktor® postihuj¥% vgetkioch ol
i ntengizendjoj u proti Beddpv geektoknfoomi ke. nutn® s¥str
dotknutTchich ezbogioek ana ivikloarermtng i wopatren? , kt
mi er e prvldmpeaj®muk obmedzovaniu a postihovaniu pr2pa

Eli min8§cia gedej ekonomi ky je v podstate zal
potre\by1t®v§raS prevenci u, najlepgie podporovan?m
skvalitRovaS represiu. V pr2pade pr evenhanenajioe d? |
vakom postaven? je podnikateOskT s e k t ppdnikaniaa RK§ | e
hovor 2pmeevenci i nem! geme zabudnw%S ani na wuvedomel
obyvateOstva. Aj keN nast¥pila Ademokraciad mysl e
sa im naskytne pr2leg|tosS anolgammas$ @&t patriidd
Neregpektovanie verejnlch i ngti e dicin,r i emred @ fhd Kdtmak
nedostatku |l egitimity terajgieho soci 8lneho poriaw
vnzmanie daRovdaRgvikkikminal ity valgou |asSo Vel
vysokou mi er ou toleradaRev® DaRes®nmwohkgn asp% pva d
verejnosSou vin®?lnearno® aank®o anor m§l ny st av. Len mal ® p
vn2ma ako voylseorksok ys pmdbezpel nY% trestn¥% !lnnosé.
spololnosSou nalprasku. Vtroinstpoi epra2 pkade je mogn® sa | er
myslenie Oudz2. Najval g:?2 prkiod stkmm rma st Pemkeo kdkt iswai

pri pravuj ¥ na svoje pbruSdec et wova|l pon®ka AmognosS ov
bud%cich oblanovbuktiworvo mteglukea miere ovplyvRova:
vhajbliggej bud¥cnosti

Na z§ver je potrebn® poznamekidéba$ emongenuossttsil en g «
|l egislat2vnych podmienok pre prtepecsjtenn@heo opbrc8hvoad nadll
vgak aj posudzovaS efektivitu pl &@trreesjt n@®h®v rpejr i Japrk
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DANGEROUS EVIDENCE AS A TOOL FOR COMBATING
ECONOMIC CRIMINALITY i NEW CHALLENGES AND TRENDS

Dariusz KuUel ewsk iBorysEwa Kowal ewska

University of Biagystok, Faculty

Abstract: The most vulnerable to economic criminality are fuel, tobacco, spirit and banking sectors.
A major challenge is to take over economic criminality by organized criminal groups. The Polish
Ministry of the Interior has drafted the Programme to prevent and combat economic criminality for
the years 2015-2020. This document contains among other things proposals of the tools which
would allow to combat economic criminality in effective way. However, the Programme lacks
reference to the issue of proper preservation and use of evidence in criminal proceedings including
in particular the so-called dangerous evidence. That kind of evidence is extremely important in both
the operational and trial plane. The problem of dangerous evidence in criminal proceedings
becomes increasingly important in recent times, primarily due to the increase in drug-related crime,
smuggling of illegal and dangerous goods, substances and radioactive materials and their
substrates by the EU's external border. The purpose of this paper is to present regulations for safe
storage, transport and destruction of dangerous evidence in criminal proceedings in Poland,
Belgium and Germany.

Key words: dangerous evidence, safe storage, destruction

1 INTRODUCTION

The proper functioning of the economy is determined to a large extent by legal provisions
adopted by the legislator. The observance of these rules guarantees the protection of public order.
Therefore, together with the evolution of economic development, the process of creation of legal
norms and rules of conduct protected by the state comes. Economic criminality is multidimensional
threat. It evokes enormous damage and loss in national property as well as cooperative and private
sectors. However, the economic scandals often cause much more damage and loss than even
several dozen of ordinary crimes.

There is no legal definition of economic criminality in the Polish legal system. In the literature,
economic criminality is defined as an offence which infringes or threatens collective goods in the
sphere of economic life. It consists in the breach of trust connected with the position of the offender
or the institution of economic life. it also may result in loss of confidence in the economic system or
its main institutions. Economic crimes affect the interests of all participants of economic activity
(businessmen and consumers), as well as threaten the institutions of public finances.

The most vulnerable to economic criminality are fuel, tobacco, spirit and banking sectors.
Such offenses are committed not only by persons with specialist knowledge of law, economics,
banking and accounting (the so-c al | ed #Awhite collarso), but al so
various social groups and by members of organized crime groups.

2 PROGRAMME TO PREVENT AND COMBAT ECONOMIC CRIMINALITY AS THE
STATEO®S RESPNEWEHAOLENGES
Economic criminalit%/ is a growing challenzqe for the state. The reports of consulting
companies Ernst & Young~ and Deloitte & Touche” for the years 2013-2014 warned against the
growing scale of fraud in companies. The Report on the state of security in Poland published by the
Ministry of the Interior in 2014 shows that the losses due to the economic criminality amounted to
3.5 billion zlotys (about &al@d5fici $ciosed)lossexc™

1http://WWW.ey.com/PL/pI/Industries/Government---PubIic-Sector/Sprawne-Panstwo_Raporty;
http://www.ey.com/PL/pl/Industries/Government---Public-Sector/Sprawne-Panstwo_Obserwatorium
2 http://www?2.deloitte.com/de/de/services/audit.html?icid=top_audit
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billion zlotys (about 353 million ) are | osses
Internal Security Agency, Customs Service and Border Guard. There is almost no violence in
economic criminality. Victims are anonymous or there are no victims at all. Perpetrators are also
peculiar, and many of them derives from the higher social classes.

According to the Police data, the number of persons suspected by the Police of economic
crimes has been systematically declining since 2009°. It reached its lowest level within the last 10
years and amounted to over 40 thousand people in 2013. The decrease in the number of suspects,
taking into account the simultaneous increase in the number of recorded crimes, may prove that the
increasingly complex economic crimes have been committed.

The Polish Ministry of the Interior, in cooperation with the Ministry of Finance and the
General Prosecutor's Office, has drafted the Programme to prevent and combat economic
criminality for the years 2015-2020%. This document contains among other things proposals of the
tools which would allow to combat economic criminality in effective way.

A key element of the document is an action plan, which is the main tool for its
implementation. It includes a list of tasks which are aimed at improving the effectiveness of the state
in relation to the prevention and combating of the economic criminality. The Minister of the Interior is
the Programme coordinator on behalf of the Council of Ministers. Every year the report on progress
in implementing of the Programme should be developed by the Ministry of the Interior. It will be
based on information received till the end of January from, among others, the General Headquarters
of Police, the Ministry of Finance and the General Prosecutor's Office which are the leading actors in
the implementation of individual tasks. The Programme will be submitted to the Council of Ministers
until 31 March of the following year.

3 THE IMPORTANCE OF DANGEROUS EVIDENCE IN COMBATING OF THE
ECONOMIC CRIMINALITY

Dangerous evidence are found mainly in relation to crimes in the area of fuels, spirits,
tobacco, illegal trading and disposal of waste and hazardous substances. They are invaluable in
combating of the economic criminality which is the criminality without victims. In the absence of
victims and limited access to personal sources of evidence, material evidence and expert opinions
plays an important role in criminal proceedings against economic crimes. Dangerous evidence are
also very important in correct legal classification of the offence and are helpful in reconstruction of
events.

The issue of the so-called problem trial evidence in criminal proceedings have become
increasingly important in recent times, primarily due to the increase in drug-related crime and new
forms of drugs such as designer drugs, smuggling of illegal and dangerous goods, substances and
radi oactive materials and their substrates across
felt particularly strongly in countries peripherally located at the external border of the EU, for
example Poland. The regulations for safe storage, transport and destruction of dangerous evidence
in criminal proceedings in Poland, Belgium and Germany will be presented below.

4 POLAND

In the absence of comprehensive legal regulation in Poland there is no nationwide monitoring
system based on the electronic transfer of data in respect of dangerous evidence. Therefore there is
a need to take urgent and necessary actions in the following areas:
- national legal regulations
- compliance of legal regulations with EU provisions
- monitoring of dangerous goods

In the area of regulations which govern the issues of national and international transport of
dangerous goods the most important acts are:
1. Act of 14 December 2012 on wastes
2. Regulation of the Minister of National Defence of 9 November 2012 on the conditions for national
transport of dangerous goods in means of transport belonging to the Polish Armed Forces or means
of transport, for which the Polish Armed Forces are responsible

3 http://statystyka.policja.pl/
4 https://msw.gov.pl/pl/bezpieczenstwo/program-przeciwdzialani/13150,Programu-przeciwdzialania-
i-zwalczania-przestepczosci-gospodarczej-na-lata-2015-.html
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3. Regulation of the Minister of Internal Affairs of 13 November 2012 on the technical requirements
of car parks, which vehicles carrying dangerous goods are removed on

4. Regulation of the Minister of Health of 22 May 2012 on methods of marking places, pipelines,
containers and tanks for storing dangerous substances or mixtures

6. Regulation of the Minister of Transport, Construction and Maritime Economy of 15 February 2012
on the vehicle approval certificate

7. Act of 19 August 2011 on the transport of dangerous goods

8. Act of 31 March 2004 on the transport of dangerous goods by rail.

Until 2003 the Polish Code of Criminal Procedure® did not include provisions for dealing with
the so-called dangerous evidence that may cause a danger to life or health. Before 2003 only one
Article 232 of CCP concerning evidence which raises problems of storage was in force. Such
evidence included objects:

1) easily perishable,

or

2) whose storage:

- would be connected with disproportionate costs,
- would be connected with excessive difficulties,

- would cause a significant decrease of their value.

The above-mentioned items can be sold without an auction by the respective trade unit.

The Act of 10 January 2003° added new Article 232a to the Code of Criminal Procedure,
which relates to the storage and destruction of dangerous evidence. The objects and substances
causing danger to life or health undoubtedly should be included to the category of problem trial
evidence. CCP does not define directly the above-mentioned objects and substances, and only lists
them in Article 232a A 1 as examples. Thus, the
health are:

1) weapons,

2) ammunition,

3) explosives,

4) flammable materials,

5) radioactive materials,

6) poisonous, asphyxiant or burning substances,

7) drugs or psychotropic substances or their products and category 1 precursors.

In addition, from 1 July 2015 regulations for dealing with these objects and substances will
also apply to tobacco products and alcoholic beverages.

Some of the aforementioned categories have legal definitions contained in specific acts (eg.
weapons, ammunition, drugs, psychotropic substances, a category 1 precursor, tobacco products or
alcoholic beverages).

The primary responsibility of the authorities
objects and substances causing danger to life or health at the proper place and under the proper
protection. The seized items which do not create danger to life or health, in case of doubt whom
they should be given back, are kept in the court deposit or are given to a trustworthy person for a
period needed to clarify the entitlement for them.

Objects or substances causing danger to life or health should be destroyed if they are
unnecessary to criminal proceedings. It can occur when for securing the proper course of the
proceedings it is sufficient to store samples in a quantity necessary for testing such objects or
substances. In such a case, the court competent to hear the case or court referendary at the request
of public prosecutor immediately orders that the remaining amount of unnecessary objects or
substances should be destroyed in whole or in par
the subst ances referred to in A 1 was ordered, t he c
indicates in the decision the time and place, where the remaining part should be stored in a quantity
allowing testing (Article 232a A 3 CCP).

® Ustawa z dnia 6 czerwca 1997 r.i Kod e k s postninpowania karnego (Jour
item 555, as amended).

® Ustawa z dnia 10 stycznia 2003 r. 0 zmianie ustawy i Kode ks postninpowaniia kar |
Przepisy wprowadzaj Nce Kodeks posthipowania karneg
o ochronie informacji niejawnych (Journal of Laws 2003, No. 17, item 155).
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In particularly urgentc ases referred to in Article 232a A
causing an imminent danger to life or health may be destroyed before issuing the order. An
adequate number of samples for testing should be secured. The danger should result from the risk
of explosion of flammable or explosive materials, or other violent release of energy, spread of
poisonous, asphyxiant or burning substances, release of nuclear energy or ionising radiation, or
impossibility of the storage of objects or substances in an unchanged condition. In the absence of
the body authorized to carry out such an extraordinary procedure in the CCP, one must assume that
it is the body conducting the proceedings which should decide about the destruction. In due time,
the court or court referendary should issue the follow up decision approving the earlier decision of
the body which conducts the proceedings.

Article 232a A 5 CCP contains a rule of jurisc
way of a regulation, a list of entities authorised to store and destroy the objects and substances
referred to in A 1 and their samples, detailed co
well as conditions and manner in which they should be destroyed, bearing in mind the necessity of
ensuring a correct course of proceeding and its costs’.

5 BELGIUM

In Belgium, as in Poland, the problem of dangerous evidence was not noticed for years. Only
in 2010 the public learned about the problem of the evidence stored in the basement of the Palace
of Justice in Brussels. In wet unsuitable rooms more than a million pieces of evidence were
gathered, among other things there were a lot of dangerous objects and substances as firearms,
ammunition, varlous chemicals, explosives, drugs, gas containers etc. Every day there were over
200 new deposnts In response to this problem two bills relating to dangerous evidence stored in the
cellars of the Palace of Justice came into being in the Belgian Senate®, but none of them was
passed.

The Act of 25 April 2014 introducing various provisions in the field of justice’® was the turning
point. A new extensive Article 28novies was added to the Belgian Code of Criminal Procedure
(Belgian CCP). It concerns destroying things seized during criminal proceedings.

Un d e r of this drticle, unless otherwise provided by law, the public prosecutor may at any
stage of the criminal proceedings order the destruction of seized items subject to forfeiture. Such a
decision must be in writing and should include justification. During investigation an investigating
judge should previously authorize the execution of this measure. The public prosecutor notifies the
owner of things during the hearing or in writing by registered mail, fax or e-mail of his intention to
issue an order for destruction of things, unless the owner and his address is unknown.

The catalogue of things that can be destroyed
prosecutor may order the destruction of things:

1) which by their nature can present a serious threat to public security or public health

2) which in the event of a repeal of their seizure could seriously threaten the physical integrity or the
good of the person,

3) which admission would constitute a violation of public order, public morality or legal provision,

4) whose storage costs due to their nature or quantity are disproportionate in relation to their market
price.

"sSee: Rozpor zNdzeamiiee dMii wiosStcria zSpdrni a 14 grudnia 2
uprawnionych do przechowywani a oraz zni szczeni a
substanciji stwarzaj Ncych niebezpiecze®two dla U
1486)

Quest|107h0 ntAe madame | a d®put®e Sophie De Wit du 2
Justice; R®ponse du ministre de |l a Justice du 15
d®put ®e Sophie De Wit du 27 octobre 20dfentQuelaln @
des affaires courantes), Chambre des re{d3®sentant
9Proposntlon de 1 oi vi sant © s®curiser | e stockag
pal ais de justice, S®n a-2010d® BV i en6d3/0) Bapesisdhden 200
I oi relative 7 la s®curit® et au contrtle des pi
Poalals de justice, S®na—2011d2&0cB)br62@30,q3u3169/1.Session 201
Loi portant des dispositons di ver ses en mati re de Justice ( M

2014, p. 39045-39085).
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The public prosecutor indicates in his decision which things must be destroyed and
determines the manner and period of the execution of the decision. In urgent cases the public
prosecutor may issue a verbal order to destroy things provided that later he will confirm his order in
writing immediately (A 3). In accordance with A
specialized entity or public service, which will destroy things. If necessary, federal or local police is
obliged to protect the proceedings of destroying things. In this case, the execution of an order is
entrusted by the public prosecutor to the Central Office for Seizure and Confiscation (I'Organe
central pour la saisie et la confiscation).

If it is necessary for the purposes of evidence the public prosecutor orders before destruction
of thing to secure its sample or to make photographic or video documentation. He designates
technical advisor (conseiller technique) who assists the police service performing the above
activities.

A unique Belgian law institution is a separate body supporting the public prosecution service
and the judiciary in case of the seizure and confiscation of things. The Central Office for Seizure and
Confiscation (hereinafter referred to as the Office) has been operating since 2003 on the basis of a
separate act (the Act of 26 March 2003 concerning the establishment of the Central Office for
Seizure and Confiscation and containing provisions for the value-safeguarded administration of
seized goods and the enforcement of certain financial sanctions)*. The Office operates within the
Of fice of Public Prosecuti ons (tdbkshednin the aministraivep u b | i
district of Brussels-Capital (Art. 2 of the Act).

The objectives of the Office are defined in AT
judicial authorities in criminal cases in the following areas: the seizure of assets; the implementation
of criminal procedure with a view to the confiscation of assets; the enforcement of final and
conclusive sentences and orders involving confiscation of assets.

Specific tasks of this institution should be (
1) providing advice on its own authority, or at their request, to the minister of justice and to the
College of Chief Public Prosecutors,

2) providing centralized and computerized management of the data relating to its various
responsibilities,

3) selling seized assets, after authorization by the public prosecutor or the investigating judge,

4) taking charge of the administration of seized assets, in consultation with the public prosecutor or
with the investigating judge,

5) coordinating the enforcement of sentences and orders involving confiscation of assets,

6) assisting the public prosecutor and the investigating civil service jurist,

7) providing information on particular subjects to civil service jurists, police services and relevant civil
service departments;

8) a help in providing judicial assistance to other countries, establishing and maintaining
professional cooperation with equivalent institutions abroad and collaboration with them in such
regulatory frameworks as are established by treaty or statute.

6 GERMANY

In Germany dangerous evidence (so-called asservats) which have been confiscated and
secured under the German CCP or the Police acts are stored in Asservatenkammer that is to say in
a specially secured and guarded areas (rooms) of the Police, Customs Service or the Office of
Public Prosecutions. If asservats are too large or heavy or threatening an explosion they are stored
exceptionally in other locations. Asservats generally are stored until they are needed as evidence in
a criminal trial*2. The decision concerning asservats is issued by the public prosecutor. Under the
Police acts, asservats should be destroyed or given back to the owners, unless they are illegal or
dangerous. In such a case they are recycled in special incinerators.

The central unit for testing all the evidence is Kriminaltechnisches Institute (KTI) 7 a kind of
forensic Iaboratoryl3. KTI has got the necessary technical and scientific technologies used to give

“Loi portant <cr®ation ddédun Organe central pour

di spositions sur Il a gestion ~ val eRaoutdomstdhaeat ee r
sanctions patrimoniales (Moniteur Belge N. 158 de 2 mai 2003, p. 23681-23691, as amended).

12 http://www.berlin.de/sen/justiz/strafverfolgung/sta/

13 http://www.berlin.de/sen/justiz/strafverfolgung/sta/
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opinions in criminal trial at the request of the police, public prosecutors and the court as well as to
act as an expert in criminal proceedings. The Federal Criminal Office (Bundeskriminalamt i BKA) is
a central and coordinating unit*. 1t works closely with individual National Criminal Offices
(Landeskriminalamt - LKA), as well as with foreign forensic laboratories. At the European level the
cooperation of BKA within European Network of Forensic Science Laboratories (ENFSI) is
particularly important. ENFSI is an association of 64 major forensic laboratories in Europe. BKA as a
central unit makes sample collections for the purposes of KTl as well as administers the information
systems and keeps the team of experts. As an example, the following collections should be
indicated: collection of ammunition, information system concerning documents and their patterns
(ISU), or European Collection of Automotive Paints (EUCAP). Thanks to the international data
collections: European, Canadian and US the rapid exchange of important information takes place.

7 CONCLUSION

Dangerous evidence play a very important role in combating of the economic criminality. Due
to the lack of victims dangerous evidence are the main and most valuable evidence in a criminal
trial. They also play an important cognitive role as they are able to detect certain criminal groups
that use their distinctive technologies for manufacturing or assembling components. They also
enable the creation of databases, which is important from the point of view of international links
between criminal groups.

In order to make dangerous evidence more effective means to combat economic criminality
the following de lege ferenda proposals should be suggested:
- to create Polish regulations harmonized with the existing provisions of the Member States of the
European Union in relation to the international aspects of the proceedings (for example, the problem
of road transport),
- to formulate at the statutory level legal definitions of the following terms: explosives, flammable
materials, radioactive materials, poisonous, asphyxiant or burning substances
- to clarify the competence to issue an order for the destruction of an object or substance so that
there was no doubt that the court or court referendary may decide not only on the request of the
public prosecutor, but also ex officio,
- to guarantee the access to information during criminal proceedings and the right of entities who
have the right of ownership or other legal title to the object or substance to participate in court
session on the destruction of an object or substance,
- to draw up the detailed rules on securing dangerous evidence at the crime scene and in other
places of disclosure, on transportation and storage by the competent authority.
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LEGAL ASPECTS OF THE WHITE COLLAR CRIME T
BUSINESSMEN AND CEOS OF COMPANIES

Ondrej Laciak

Comenius University in Bratislave, Faculty of Law

Abstract: The paper deals the white collar crime - defandants who are mostly businessmen and
CEOs of the companies. In the paper are discussed the substantive and procedural criminal law
aspects of the white collar crime.

Abstrakt: Pr 2 spevok pojedn8va o krkitmirﬁgriiitjee bni oegl ny& hr ogz
podni kateOov a ¢gtatut8rov obchodnlch spololnost?2.

procesnopr8vne aspekty fenom®nu "white collar c¢ri.
Key words: white collar, crime, criminal liability.
KO% ov® belegovB8ere, trestnl |in, trestn§8 zodpovedno:

1. INTRODUCTION

It should be emphasized that the aim of this article is to outline the specifics of crime of the
"white collars", and this term should be understood as a committing mostly economic crimes by
businessmen, entrepreneurs, managers and executive managers of the companies and in the
broader sense also by statutory representatives of the state authorities and institutions. The term
Aeconomic crimefd is most |l y not a essiermlg, bothtinecrinmmal b u t
law and criminological point of view.

The phrase "white-collar crime" was coined during a speech given by Edwin H. Sutherland to
the American Sociological Association on December 27, 1939. Sutherland defined the term white
collar crime as "crime committed by a person of respectability and high social status in the course of
his occupation." Although there has been some debate as to what qualifies as a white-collar crime,
the term today generally encompasses a variety of nonviolent crimes usually committed in
commercial situations for financial gain. Many white-collar crimes are especially difficult to prosecute
because the perpetrators use sophisticated means to conceal their activities through a series of
complex transactions.’

According to the Federal Bureau of Investigation (FBI) the white-collar crime is a nutshell.
The termd coined in 19390 is now synonymous with the full range of frauds committed by business
and government professionals.®

The National Check Fraud Center devides types of the white collar crime as follows:
1. Bank Fraud: To engage in an act or pattern of activity where the purpose is to defraud a bank of
funds.

2. Blackmail: A demand for money or other consideration under threat to do bodily harm, to injure
property, to accuse of a crime, or to expose secrets.

3. Bribery: When money, goods, services, information or anything else of value is offered with
intent to influence the actions, opinions, or decisions of the taker. You may be charged with
bribery whether you offer the bribe or accept it.

! SUTHERLAND, H., 'White Collar Crime' New York: Holt Rinehart and Winston. (1949)
2 Cornell University Law School, Legal Information Institue. White collar crime T overview.
https://www.law.cornell.edu/wex/white-collar_crime

Federal Bureau of Investigation (FBI), White collar crime. https://www.fbi.gov/about-
us/investigate/white_collar
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4. Cellular Phone Fraud: The unauthorized use, tampering, or manipulation of a cellular phone or
service. This can be accomplished by either use of a stolen phone,or where an actor signs up for
service under false identification or where the actor clones a valid electronic serial number (ESN)
by using an ESN reader and reprograms another cellular phone with a valid ESN number.

5. Computer fraud: Where computer hackers steal information sources contained on computers
such as: bank information, credit cards, and proprietary information.

6. Counterfeiting: Occurs when someone copies or imitates an item without having been authorized

to do so and
passes the copy off for the genuine or original item. Counterfeiting is most often associated with
money however can also be associated with designer clothing, handbags and watches. Credit
Card Fraud: The unauthorized use of a credit card to obtain goods of value.

7. Currency Schemes: The practice of speculating on the future value of currencies.

8. Embezzlement: When a person who has been entrusted with money or property appropriates it
for his or her own use and benefit.

9. Environmental Schemes: The overbilling and fraudulent practices exercised by corporations
which purport to clean up the environment.

10. Extortion: Occurs when one person illegally obtains property from another by actual or
threatened force, fear, or violence, or under cover of official right.

11. Forgery: When a person passes a false or worthless instrument such as a check or counterfeit
security with the intent to defraud or injure the recipient.

12. Health Care Fraud: Where an unlicensed health care provider provides services under the guise
of being licensed and obtains monetary benefit for the service.

13.Insider Trading: When a person uses inside, confidential, or advance information to trade in
shares of publicly held corporations.

14.Insurance Fraud: To engage in an act or pattern of activity wherein one obtains proceeds from
an insurance company through deception.

15. Investment Schemes: Where an unsuspecting victim is contacted by the actor who promises to
provide a large return on a small investment.

16. Kickback: Occurs when a person who sells an item pays back a portion of the purchase price to
the buyer.

17. Larceny/Theft: When a person wrongfully takes another person's money or property with the
intent to appropriate, convert or steal it.

18. Money Laundering: The investment or transfer of money from racketeering, drug transactions or
other embezzlement schemes so that it appears that its original source either cannot be traced
or is legitimate.

19. Racketeering: The operation of an illegal business for personal profit.

20. Securities Fraud: The act of artificially inflating the price of stocks by brokers so that buyers can
purchase a stock on the rise.

21. Tax Evasion: When a person commits fraud in filing or paying taxes.

22. Telemarketing Fraud: Actors operate out of boiler rooms and place telephone calls to residences
and corporations where the actor requests a donation to an alleged charitable organization or
where the actor requests money up front or a credit card number up front, and does not use the
donation for the stated purpose.

23. Welfare Fraud: To engage in an act or acts where the purpose is to obtain benefits (i.e. Public
Assistance, Food Stamps, or Medicaid) from the State or Federal Government.

24. Weights and Measures: The act of placing an item for sale at one price yet charging a higher
price at the time of sale or short weighing an item when the label reflects a higher weight.

The U.S. Federal Bureau of Investigation (FBI) considers belowmentioned crimes for the most
frequent white collar crimes:

- Bankruptcy Fraud

- Corporate Fraud
- Financial Institution Fraud

- Health Care Fraud

4 Types and Schemes of white collar crime. National Check Fraud Center.

http://www.ckfraud.org/whitecollar.html
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- Identity Theft
- Insurance Fraud

- Market Manipulation Fraud

- Mass Marketing Fraud

- Money Laundering

- Mortgage Fraud

- Piracy/Intellectual Property Theft
- Securities & Commodities Fraud

2. In the area of the Slovak Republic under the term white collar crime might be included crimes
stated in the Special part of the Criminal Code No. 300/2005 Coll., mostly from the Section 4 ¥
Crimes against property. Denifitely the crimes stated in the Section 5 of the Special part of the
Criminal Code i Econimical Crimes are included under the term i white collar crime. In fact, the
term white collar crime is not so used in Slovakia, where it is mostly used the term 7 economical
criminality, economical crimes.

From the Section 4 of the Special part of the Slovak Criminal code might be include to the
family of the white collar crime, the crimes as follows:
EmbezzI| eme n f{Any(pérsor whd Jakes possession of property of another that has been
entrusted to him, thus causing small damage to the property belonging to another).
Fraud (AA®RY1person who enriches himself or other
property through misrepresentation of another person or through taking advantage of another
personds mi st adeesmallalamége tolihe gropertst of another)
Credit f r a/Andpefsoh wizo2IRils a credit or procurement of a credit from another person
by giving him false information concerning the terms of the granting or repayment of such credit, and
thus causes him small damage)
I nsur ance f r(Any persdnAvhoZIRis payment of an insurance benefit from another by
misrepresenting him in satisfying the conditions of its rendering, and thus causes him small damage
or if he, in the capacity of an employee, member, representative or other person authorised to act in
lieu of the person extending an insurance coverage, facilitates an insurance benefit to be obtained
by a person despite he knows that the person does not satisfy the conditions required for its
granting)
Capital f r eAnydpergowh@, ih 4onnection with an offer, sale or distribution of securities
or other commercial papers that promise to acquire beneficial interest in yield corporate assets, or in
connection with an offer to increase yield upon such investment in prospectuses or other
promotional materials or surveys concerning the property owned or corporate yields, gives to a
higher number of persons false or unreal data on yield upon investment or the property owned by a
corporation that is to be invested into, or who conceals disadvantages of such investments)
Subsidy f r alngpef(sdh wiozlgils from another person a grant, subsidy, contribution or
other consideration from the budget of the State, public institution, the State fund, self-governing
region or municipality without meeting the requirements prescribed by a generally binding legal
regulation for the granting of such means, through deceiving such other person into believing that he
meets such requirements or the offender who uses an unlawfully obtained grant, subsidy,
contribution or other consideration from the budget of the State, public institution, the State fund,
self-governing region or municipality for a different than agreed purpose on a larger scale or if he, in
the capacity of an employee, member, agent, or other person authorised to act in lieu of the person
extending a grant, subsidy, contribution or other consideration from the budget of the State, public
institution, the State fund, self-governing region or municipality, helps another person to obtain a
grant, subsidy, contribution or other consideration from the budget of the State, public institution, the
State fund, self-governing region or municipality, although he knows that the person concerned does
not satisfy the conditions required for its granting)
Fraudel ent b an k(Any parsorywhd, With the iftdntion of causing damage to another
or obtaining unjustified benefits for himself or other, causes bankruptcy to the legal entity whereof he
is an authorised representative or corporate agent, by making use of the assets of the legal entity
concerned, even in part, for
a) setting up of other legal entity, or
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b) acquiring its equity stakes in other legal entity, or who does so with the intention of causing
bankruptcy to the legal entity whereof he is an authorised representative or corporate agent)

I nduced bankr u#snypessonwido cauges hankruptcy to a legal entity and, at a larger

scale, prevents the satisfaction of its creditor in such a way that he

a) makes investment into loss-making deal without adequate financial backing,

b) takes or provides a credit that presents high business risk considering the amount of the assets of

the legal entity,

c) to the detriment of the creditor of the legal entity, destroys, damages, donates, conceals or
otherwise suppresses the assets of the legal entity concerned, even in part,

d) uses a larger part of business revenue of the legal entity for personal consumption, or

e) places business revenue of the legal entity, even in part, into lotteries, games or wagers)

Legalisation of the proceeds of crime 7 money |l aundering (
Any person who performs any of the following with regard to income or other property obtained by

crime with the intention to conceal such income or thing, disguise their criminal origin, conceal their

intended or actual use for committing a criminal offence, frustrate their seizure for the purposes of

criminal proceedings or forfeiture or confiscation:

a) transfers to himself or another, lends, borrows, transfers in a bank or a subsidiary of a foreign

bank, imports, transits, delivers, transfers, leases or otherwise procures for himself or another, or

b) holds, hides, conceals, uses, consumes, destroys, alters or damages)

Breach of Trust by Maladministr at AnypersonfwhoEcausest e s ¢
small damage to another person by breaching his own obligation to take care of or administer
another personbés property pr ebregulatidnedmpbsed bg a @wtn er a l
decision, or an obligation accepted under a contract)

Damaging a creditor (A 239) (Any person who preve
creditor in such a way that he

a) destroys, damages, renders unusable, conceals, sells, exchanges or otherwise suppresses even

the part of his assets,

b) encumbers the thing which constitutes the subject-matter of an obligation, or leases it,

c) pretends or acknowledges a non-existent title or claim to the assets, or assigns his claim, or

assumes a debt of another, even though he was neither obliged nor entitled to do so, or

d) pretends the reduction or loss of his assets or

who prevents, even though in part, the satisfaction of the creditor of another person in such a way

that he

a) destroys, damages, renders unusable, conceals, sells, exchanges, donates or otherwise
suppresses even the part of the assets of the debtor, or

b) applies a non-existent title or claim to the assets of the debtor)

Preferential Treatment of a Cr e d i tAny per6oA whd,4r0the capacity of a debtor unable

to meet all his mature liabilities, prevents, even though in part, the satisfaction of his creditor by
preferential treatment of another creditor)

Deceitful Practices in Bankruptcyand Composi ti on Pr o deyedsomghs, in( A 24
the capacity of a bankruptcy creditor in connecti
the capacity of a creditor in connection with putting the rectructuring plan to the vote, accepts or

receives a pledge of property or other profit or any person who, in connection with the voting on
compulsory composition, gives, offers or gives a pledge of property or other profit to a creditor in

return for his consent with the composition)

Obstructing Bankruptcy or Composition Proceedings ( A  2(An¥ person who obstructs the
bankruptcy, composition, restructuring or discharge proceedings by

a) failing to meet an obligation imposed on him under the act to regulate such proceedings, or

b) reporting false data in the list of assets and liabilities or

Any person who obstructs the bankruptcy proceedings by

a) concealing an asset which forms a part of the |
b) preventing the inclusion and valuation of an asset which formsapartofbankr upt 6 s est at «
c) refusing to surrender an asset which forms a p:
d) withholding, falsifying or destroying records concerning the assets or financial activities of the

debtor)
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The crimes stated in the Section 5 of the Special part of the Criminal Code i Econimical Crimes
which are definitely included under the term white collar crimes. The most frequent crimes belonging
to the white collar crime are as follows:

Tax and I nsur ance (&y aessorowho, {(nfa s@all @ount, minimizes tax, a
contribution to the social insurance fund, the national health insurance fund or the old age pension
fund)

Failure to Pay Tax a A persansvaa, ia asmall amaur, withifoltl and fails
to return to a designated beneficiary due tax, a contribution to the social insurance fund, the national
health insurance fund or the old age pension fund that he deducts or collects in compliance with the
law, or who unlawfully puts forwards a claim for refund of value added tax or excise tax with the
intention to obtain undue benefit for himself of another)

Tax Fr ad (AnjpeBsahviao)unduly to a greater extent entitled to reclaim value added tax or
excise duties intended to procure for himself or other unjustified benefit)

Failure to Tg\ryp&solywh¢fAiR o pay due tax in the larger amount)

The commission of the white collar crime is, if not almost always, at least mostly connected
with a corruption. The corruption is very often committed in the public sector, by the officers, and
latently by politician on the highest level. In the Slovak Criminal Code the provisions of the
corruption distinguish:

Passive Br i b@nyyersoprAwh@ 2i#er directly or through an intermediary, receives,
requests or accepts the promise of a bribe for himself or another for acting or refraining from acting,
and thus breaches his duties resulting from his employment, occupation, position or function or Any
person who, in connection with the procurement of a thing of general interest, receives, requests or
accepts the promise of a bribe for himself or another, either directly or through an intermediary or
Any person who as a foreign public official receives, requests or accepts the promise of a bribe for
himself or another in connection with his official duties, either directly or through an intermediary,
with the intention of obtaining or maintaining an undue advantage in an international business
transaction or Any person who as a member of a foreign parliamentary assembly, judge or official of
an international judicial institution recognised by the Slovak Republic, or a representative or
employee of an international, supranational, intergovernmental organisation or institution with which
the Slovak Republic has a contractual relationship, or as a person in a similar position receives,
requests or accepts the promise of a bribe for himself or another in connection with the performance
of his function, either directly or through an intermediary)

Acti ve Br i b(any gersgnAvho3edtierdirectly or through an intermediary, promises, offers
or gives a bribe to another person to make that person act or refrain from acting, and thus breaches
his duties resulting from his employment, profession, position or function, promises, offers or gives a
bribe for the same reason to a third party, either directly or through an intermediary or Any person
who, in connection with the procurement of a thing of general interest, gives, offers or promises a
bribe to another person, either directly or through an intermediary, or gives, offers or promises a
bribe for the same reason to a third party or Any person who, either directly or through an
intermediary, gives, offers or promises a bribe to a foreign public official or to another person, in
connection with the official duties of the foreign public official, with the intention of obtaining or
maintaining an undue advantage in an international business transaction or Any person who, either
directly or through an intermediary, gives, offers or promises a bribe to a member of a foreign
parliamentary assembly, judge or official of an international judicial institution recognised by the
Slovak Republic, or a representative or employee of an international, supranational,
intergovernmental organisation or institution with which the Slovak Republic has a contractual
relationship, or to a person in a similar position in connection with the performance of his function, or
gives, offers or promises a bribe for the same reason to a third party).

Tradingin | nf | ue n ¢Aay pérdon \8h8,@&ijher directly or through an intermediary, receives,
requests or accepts the promise of a bribe for using or having used his influence on the execution of
duties by abovementioned persons or Any person who, either directly or through an intermediary,
promises, offers or gives a bribe to another person in order to make that person use his influence on
the execution of duties by abovementioned persons or for having used that influence, or gives,
offers or promises a bribe to a third party for the same reason).
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3. The procedural aspects should be namely aimed on the evidences and an ability to prove
commi ssion of the crime called Awhite collar cri
different types of personalities in comaprison with e.g. murders, they are much smarter. The

violance crimes defendants are mostly from the lower social levels, rarely well educated and rarely
businessmen, politicians, and so on. Also this is the reason, why to find a relevant evidence of the
committedaAwhi t e c¢ ol |reatproblen. ImthéiIT age is mostly the focus of the Financial

Police to the digital evidences (phone-tapping, tracing the bank accounts, emails, hardiscs of the

PC, etc.).

From the perspective of the United States of America and an experience of the investigation
the white collar crime is in the sources also mentioned, that one of the unique aspects of white collar
crime is that suspects will often become aware of the fact that they are being investigated days,
weeks, or even months prior to their arrest. While this can cause suspects to experience fear and
apprehension about the future, it also provides an opportunity not available to those who are
arrested without warning. By retaining a criminal defense attorney at the first indication of trouble,
individuals may be able to considerably reduce their exposure to criminal liability and perhaps avoid
charges all together. Many cases are successfully resolved through negotiation before formal court
proceedings begin.’

In an ordinary criminal trial, several witnesses and police officers are called to testify, some
physical exhibits are introduced into evidence, and the entire trial is finished in a day or two. By
contrast, cases alleging white collar crimes may take weeks to try before the jury. The number of
exhibits alone can be overwhelming, with potentially thousands of documents, emails, and other
items of evidence that must be accepted by the judge and reviewed by the jury members.
Fortunately for defendants, the size and complexities of these trials can sometimes be a strategic
advantage.

The burden of proving a case belongs to the government. So while government prosecutors
are inundating the jury with the volumes of financial records necessary to prove their case, the
defendant can present his or her argument in a concise, simple manner. After all, it only takes a
single flaw in the governmentds case to obtain an
elucidate it succinctly, jury members will be grateful to the defendant for making their job easier.
Poking a single hole in a complex case can be a winning trial strategy for white collar offenses, but it
requires the ingenuity and finesse of an accomplished defense Iawyer.6

In Slovakia are very famous, or in another words well known cases of the white collar crime,
the case of the Head Fund comapnies BMG Invest and Horizont Slovakia (Investment Fraud of 481
mi | . ua) . The investigation was either very I onc
imprisonment) but some of the accused persons have been still prosecuted withouth the final
judgment.

Very well known white collar crime cases in the U.S. were definitely Madoff case and Dreier
case.

Drier was an American lawyer who was sentenced to 20 years in federal prison in 2009 for
committing investment fraud using a Ponzi scheme. From 2004 to December 2008, Dreier "sold to
funds and others approximately $700 million worth of Fake Developer Notes and Fake Pension Plan
Notes". Drier was pleaded guilty in the United States District Court for the Southern District of New
York to eight charges of fraud, which included one count of conspiracy to commit securities
fraud and wire fraud, one count of money laundering, one count of securities fraud, and five counts
of wire fraud in a scheme to sell $700 million in fictitious promissory notes.

In 2009, Madoff, a former stockbroker, investment advisor, andfinancier, pleaded guilty to
11 federal felonies and admitted to turning his wealth management business into a massive Ponzi
scheme. The Madoff investment scandal defrauded thousands of investors of billions of dollars.
Madoff said he began the Ponzi scheme in the early 1990s. However, federal investigators believe
the fraud began as early as the mid-1980s and may have begun as far back as the 1970s. Those
charged with recovering the missing money believe the investment operation may never have been

° HG.org Legal resources. White collar crime. http://www.hg.org/white-collar-crime.html
8 HG.org Legal resources. White collar crime. http://www.hg.org/white-collar-crime.html
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legitimate. The amount missing from client accounts, including fabricated gains, was almost $65
billion. The SIPCtrustee estimated actual losses to investors of $18 billion. On June 29, 2009,
Madoff was sentenced to 150 years in prison, the maximum allowed.”

4, CONCLUSION
The white collar crime is a very specific kind of crime. The way of commision of this kind of
crimes is almost always very sophisticated and the defendants are very inteligent. Taking this fact
into the consideration it is heccesary also a extraordinary approach in the criminal proceedings for
the white collar crime. The professionals involved in such criminal procedures should be specialised.
Not only police investigatiors, but also prosecutors, judges and last but not least the criminal lawyers
i defence counsels. Sometimesabor der bet ween an administrative d
very narrow, mainly in the tax law and withouth knowing all specialtes of the particular law is not
possible to investigate and subsequently prove commission of a crime.
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TRESTNC ZODPOVERNWS$ CRhCHiOSDB
EFEKTENGQGSTROJ (NI ELEN)
PROTI EKONOMICKEJ KRIMINALITE?

Jakub o6or ko

Uni ver zita KBrnmetniskl®hwe ,v Pr 8vnick§g8 f ak

Abstract: Corporate criminal liability should be an effective instrument in fight against economic
criminality. The article deals with selected issues related to the corporal criminal liability in the
Slovak republic. Author reflects on some fundamental aspects of the corporate criminal liability
in connection with the economic criminality.

Abstrakt: Trestn§ zodpovednos SyprnBavinai ctky $§h efosk tbBojy ny m
sekonomi ckou kriminalitou. vyPrrzameejv o kpr opholjeendant8ivkae
spripravovanou pravou trestnou z$lavgnskej eepublises Suou pr §
vpr2spevku poukazujetynat rz$klinaedn ® oadpmerkednepbdj ermpr §
s ekonomickou kriminalitou.

Key words: criminal liability, legal entity, economic criminalilty.

KO%| ov® tsrlecsvt81:§ zodpovednosS, pr§8§vnick§ osoba, eko
1 bVvOD

Trestng§ zodpro&weninolkiSch os!b predstavuje neur a
kontinent 8l nom syst®me pr8va. Sl ovensk8 republi ke
pr&vnicklch ostb v podobe, ktor§ by uppgkapaviak
zavedeni ahef emkethanezmu sankcionovania pr8&vnickich
republi ky zakotvuj Y%ca neprav¥% trestn% zodpovednos
bola Pracovnou skupinou OECD pre Yplatk8rstvo v n
Sl ovensk¥ republiku v r 8mci F8&nye dds thathelerd & Kia 2 vy
Vposl ednlTch rokoch sa vyggie uveden® vihrady pr.
zodpovednost i r§vnicchh ostb, prilemajylskhamal mo
pr8ce na n§vrhu z8kon O trestnej zodpovednosti p
SY v pokrolilom Ieglslatzvnom procese. Ng§vrh ZT.
Sl ovenskej republ i ky, prirloovmls d ek oan &pmrejv omi drrye s
pr 8vni ckTircchncretsz2 ®konom | . 418/2011 Sb. o trestnz o
S2zen? proti nim (Nal ej Il en ako "ZTOPO") .

Vobl asti trestn®ho pr8§va m!geme rovnlkkmo niac kri/e
kriminalitu. ZreteOnTkmwnplk&momnos§t ol rtoshttio aruhu
samotn®ho pojmu ekonomickej kriminality, ktorl d
defin2cii. NBd ekqalhepniedzsdjaguj pr olalj ®@l ¢konomickej
omu, ge nie je mogn® presne vymedzi S okruh proti

onomick¥% kriminalitu, je mogn® dan¥% theumai z &k Ima

it®ria odtradowmsntimdzaovania trestnej zodpovednost

upinu predstavuj % nJedﬁodkutcohr(@Eﬁ nper port ei dpsrt 8avvnuej Yk oknoar
i nnt®& evst nom skadryan2Uvddzang skupina ekenpmi ckeQoknp
s k urng8 nmvc i tohto pr2spevku. Druh¥% kateg-riu repre
iedka podawydoddhaki $rastnej zodpovednost.i vol.i
§cny ¥Ykaz. Lo je d?tvodhon sttoshvtuo? pRorCultionv ajne avhioadcne®r
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1260



Zb ommend?zki nz8 r odn e j vedeckeljavksokn® eprre8vcn iec kB® aft-irsu

mogno povagovaS s@fisotbiek opvBacrhoasnd av ekonofmi clkd chasgt
spol2va vo vysokej i mtagli icdhe mpooidimi phkhaathe Poev .e ko n o mi
sp8j ang aj misroukoupoela& | i ent el i zmu. Na druhej strane
vtirestnom skadnyan2ktaor ® okrem dt'kazn®ho bremena, mu s
vh8ro|l nom vydgetkraewamn?2 aekonomickej trestniasi | i nn
vygaduje eduk8ciutoeg€&nom skidmah tno &lU &t iv trest n®ho
rovnako aj oblasbbabbdhi®nanpn®ka. aTu mogno poci S
p&chat eo®dayrg nani  Itirrersitmionmv konan¢ov®8that e Onmot i sku
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ani po kvantitat2vnej ani kvalitat2vnej str8nke,
protipr8vnevodbhanzedpovednosS vol i rd&aqleat eOagweir.s oln
probl ®mu vgak pri el imin8cii ekonomickej kriminae
jednotliv® prg8&vne n8§stroje urlen® na eltakig&ciu
ngstrojov je povagovanl aj ingtit¥%t trestnej zodp«

CieOom autora pr2spevku je analyzova$S podmien
pr8&§vnicklch ostb podOa n8§vrhu ZTZPO, pouk&8za$S na
delegeferendani ekt orTch podmi enok vyvodzovania trestnej
2 TRESTNC ZODPOVPREYNY CKhCH TiOBPBKTEVNY NCSTRC

(NIELEN) PROTI EKONOMICKEJ KRIMINALITE?
ngpirg8cia n8vrhu ZTZPO |eskim ZTO®Oo mogmaoz thron
erani e prs8vnej Vapravy, nopeodbiOados: maswmpydo]| 3
opinefd® 20" | beedci nel T jav. Za najvalgie pozit?2vu
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pri!omezmolgmv@OIMytnmlmtea;kmer dqrovnanl
59 \A\lzr'eeSJeenlmhgm@bvtmedFS ge uv
o] 2 bude rovnakIim tempom naNal e]
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u do pI i kal nasjrom protiklade w p r eTveangt noe foadkni ejt
rgvnej vedy, ktorT argumentuj e nepr
zodpovednos Sou pr&vnicklich ostb, ako ingtit %4t8k!| ardnll o
z8sadami kontinent 8l nepmor @v rfalmZamso us ysdip@maw.s kd mepr
trestnej zodpovednosntuil,ovkmorveyugat sobsmthlemoB%nef &
Yapr avu. Gtatistick®eblkazmoewratje/h edossamay odbn% ar gumen
podpornT charakt é@rudeme pirchatveg Qid@xvtaeS pNal eanav T ze
vyvodenia trestnej zodpovednrotsu iZTpZRBe.niRrk§weh et D
mige napoveda$S |i bude ef§ekh?2 ZAYMOpMEvmypmmn&stro
alebo aspoR potlalenie ekonomicke,j kriminality,
Yupravou ¥l el ovo uWykordgtl iwaehaonoud nzeni a medzing§rodnl
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21 Podmienky vyvodzovania trestnej zodpovednost:i

Polemika trestnoprgvnej tepadge t e0Dasdbim vhgdi
zodpovednosti p rk®wrtii cnkeenjt 8§d snmbry pwva § \miaokre esnyt sotn® nmea, zn§
individu8l nej trestnej zodpovednosti, s2ce neut 2
okrem in®bor mpkewdeh8dzaj %ceho Bratislavsk®ho prS8v
dan® Yavahy pragmatlckyovepSespI«oIalrrEb g o camiad rykzy VY
zodpovednosti pr8vnicklch os?t'b. Aby Dbola pr8vnick
kumul at2vne naplnendch 5 podmienok, a

-sp8§chanie trestn®hoaxlaitrPw nwove dvdlrp®hat ev;v A 3 n§v.

Napr. vyug2vanie schrg&8nkovlich firiem | i bielych k
]Gi I VNA, T. Dva a pTI roku ¥l innosti z8kona o tre
[online 25.10. 2015]: http://www.parlamentnilisty.cz/arena/nazory-a-petice/Tomas-Grivna-Dva-a-pul-
roku-ucinnosti-zakona-o-trestni-odpovednosti-pravnickych-osob-325194 .
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pr8&vnicklTch ostb. VIThodosut 8biyo shSoItaa kjeg d mo dvupcnhaorspSp ak
prij2maS no%eilslzgstiie od novich medzingrodnich z§v
predstavuj Ycej materi 8l ny prameR pr§va. Tento a |
tvrdenzm, keNge predmetnou okoBextt ooz ghoovehnk citeax:
vipoltu trestnsidl@shiosoVv I|geasokieejr ajépwbl i ke, ktor§ |
sl ovensk®ho n8§vrhu ZTZPO.

“Okrem Nalej uvedenich aj taxat2vnWalwliipo|setl §throenst

podstaty at rest n® | i ny 0 b metdozmeun ®p odzrruih 08 ©@ MA LK Pavel . T
Er§vn|cklch osob. Koment 8r . Praha: C. H. Beck, 20

Trestnl |l in neodveden?2 danhi, pojistn®ho Zh.a s o
Trestnl lin podvodu, 3. Trestn® |iny zkr8cen?2 dan|
“daj T o stavu hospodaSen2 a jmBn2, sjedn&n2 vihod
a veSejn® dragbh a porugen¥iaejdcs8k®hc prBwam m@n
kdat abgzi, 4 . Trestnl |l in YvDrov®ho podvodu, SO

i

trestn®ho |inu pogkozen2z finanln2ch z8jmT Evropsk
sodpady. Bliggi eOWw®h,zrA. TASBKOITMNZLt restn2 odpovhRdnos
prot.i ni m: pohl ed na sankcionov§gn? pr8&vnicklch o
25.10.2015]: http://www.epravo.cz/top/clanky/zakon-o-trestni-odpovednosti-pravnickych-osob-a-
rizeni-proti-nim-pohled-na-sankcionovani-pravnickych-osob-v-praxi-ceskych-soudu-98726.html .
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Z8konodarca by si tak mal w%deogalll ejlemeine@rpui
zodpovednosti pr §vni ckT ch ost'hb. Ak j e odpoveNou pl neni
o“sspechu riegenia tohto z8vaazku pripravovanlm n8v

spr & vwacovnej skupiny OECD pre Yplatk8rstvo.Ak med:
jevgak odpoveNou snaha vytvoek8no@istkoy kai mifr&klii

zvE8dgi S rozg2renie okruhu trestnich |inov oproti
Nal gom zv§gen?: ako riegi S vytTkan ¥nej modpovedripsti’a pr
pr8&vnicklch ostb za cell vT podsedtbittrneest nlTacsht i| iTnroevs
Danl priestor na regul §ci ukomoegkncoi i h pardial® tat en@n @&g

pr8&vnickejoopgobetradn2cch vdolnv ddoover al nl

212 Pril2tateOnosS trestn®ho |linu pr8vnickej osobe
Naj problematickej g2 m a najkritizovanejg2m bod
pr&vnicklchsameth§ jpovaha pr8vnickej osoby, ktor
kongtrukci uel kk om&@&m& kwl &st n¥ vlou, pnemagevabdpPpa n
|l o jpeiamom rozpore so z§sadou® QzdopdopvoevNeodun onsat iu vzeod eznay
ngmietku je pr8&8ve koncept pril2tateOnosti trestn®l
APr8vnick® pebbpe splsobil® konaS, a to tak ak
tak aj v rozpore s n2m. Pritom z toho, ge za pr §v
odvodi S, ge by tTm bola vyl %l en§8 sptsabipoeSoge§p
sociologicklch viskumov maj % pr§vn|ck® osoby ako
ju tvoria, |lo r§vo vo vzSahu k pPr&vnickim osobgm
ZaV|nen® konani a fyzickTch osthb sanw pErmyls? tea
pr8vnickej osobe na z8klade fungovani a, resp. Ze
compliance management) . Tak®t o nezvl 8dnuti e rizi kov®ho ma
protiprg8§vnym konan2m vo veden?2 pr@gvniakejyl pgsob®lyo
ktor® vypllva z prev8dzkovania podniku.
Pr8vnickej osobe je mogn® pril2taS spS8chanie
skup2n fyziecklichl msposESmvienpm&wni ckej osoby. Prvs
osobysurl i tTm druhom rozhodovace,j alebo kontrol nej p

p2sm.i cad) n8vr hu dzZrTuzhPoQu) sak upi nou s ¥4 z a meabdobnamm c i ,

postaven? (osoby vymedzen® v A 4 ods. 1 p2simS d)
podmi enku aby trestnl |lin bol sp§chanl vg@ggime u
pr8vnickej ojgmodng alebavireSbciv jej | innosti, alebo pros
Pri druhej skupine ost'bhb, zamest nan c ozcohd, p obvuedden §p

I en za naplnenia Nal gej alternat2vne formul ovane
sp8§chaS svoj2m konan2m na z8klade rozhodnuti a, s
al ebo preto, ge org8n pr prvepskupikreyj oosstobb yn ead pelbroi lois 0zb8§
povinnosti Vv r 8mci dohOadu a kontroly nad | innos¢
opatreni a na zamedzenie al ebo odvr 8tenie ng8sl e
pril2tateOnosti t r eosdben Ghbabuje pirrw epr Bvny c lpejvok, kto
spol 2wlao gve n 2 povinnosti (oghyvsaif | skLmi Wle ubsembrozhod
pr8v

kontrolnej,ays868bemgct)m poznan2?2m regpektoval.i
rozhodnutie vopr ed zwdyi |lbiola viac obozretn?2 zantnastrlanccm] om k c
DanT prevent2vny prvok m8§& byS premietnutl vo fun
ajeho riadne fungovanie umogRuje |iber §ciinumijepr§vn
zamestnanca.

Vtomto bode pr &@Z®PWa knHPevrhovaS | es k ¥% pforrSuluje u  Yap 1
e Nal gi u mognosS l'iber8cie pr8vnickej osoby,

egt
Podmi enka funguj Y%ceho rizi kov®hieenmman&glenejneé mo jleo mpt

® TURAYOVC, Yvetta, TOBICGOVC, Lidia a kol. Tres
medzin8§rodn® a eur gxelbgeddp&ki® wilchro8irsks§. 1. Vyda
Komensk®ho v Bratislave, Pr8vnick8 fakulta, 2014

Tamge S . 123.

®BOHUSLAV, L. Trestn? odpovDhDdnost pr8&vnicklch os«
https://is.cuni. cz/webapps/zzp/downIoad/140031961/?lang=en .
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naj mdt zke jeho nastaveni a. Neexistuje giadny nor
ako si nastavi$S rizikovl management tak, aby bol
vi §mci dokbnBayd Br 8ivank § osoba sa podOa A 4 ods. 3 n§\

vpr2pade nepatrn®ho zlyhania | ej rizi kov®ho mana

trestnl lin sp8chanl | ej zamestnancom pr8vnicke,j]
pr8vnickejspsesbb sp8chania trestn®ho | inu, jeho n:
lin sp&§chanl, je viznam nesplnenia z8&8konom ulogen
linnosSou zamestnancov zo st ruanyi tprnvredhodshcejglébmy o s
kontrolnej pr8&8vomoci) nepatrnl. Tento I|iberalnl d
vymedzenia z8konnfi@mcipodombBadu2 avkontroly, ktor®
svojich persong8lnych zalnmeksawma$h.eckl ch gtrukt Y%r ap

Pri prvej skupine ost'!b, mahRRhAmnw%Udiruamomyzioch®d
kontrol nej pr8vomoci , s a ug n e u p tleafacBud smeroyamies v e n t
kobjekt2vnej zodpovedn orszhodavacouK @ koatrolnoe pro8sviobmo s o u j

povagovan® za vVvlastn® k orda ntioeh t ppr §(vpnrioctkiepg r 8ovsneethyo ) a
pr§vn|ck§ 0 s ofbyaz i ocskl 8o Homeddd®at ov post aven?2 neprejavuj
prg&vnick@®j osoby.

22 Liberalnlfingsvooj spti?avodlivo

Vyggie wuvsgdzanl viklad pro$? brazimdodooo skontrolion e st n
prg8vomocou pr8vnickej osobe vyvol8va predstavu o
konanie svojich org8nov. Je nutn®dpoedononti Svaoliv
osocbevpr 2 padoch posudzovania excesov konaj %cich ost
pokiadO k&lsadensp&chanl proti z]§u1arhcerboprn§avnjlec1ke1/f4ko
vyvodzovaS trestn¥deZacxopogkomnen®j v @l i§ vbnui dcek ey y voosdoebn
trestn8 zodpovednosS len voli konaj Ycej fyzickej
konani e rozlwdovacosak ontrol nou pré8vompcospeeclB| pe 8wvni cl
G& mal uv Salt byaa,j] geexces konaj %cej kodyel camj d Ppraesphebiy k b oV
pr8vnickej osoby, bolo by vhodn® obmedzi S trestn
by sa pr&8vnick8 osoba naikdnam?2 simgeecanejgpcdsmbDyl e
ngsledne nguaoabbnhlkr|t®rl§ch vgak postavi S pili
pr&vnickou osobou zneugiteOnT?

Pok%sme sa si lkomgani?2 efxygzisrcdvel o dbswagous pr §vomoco
Vspol ol ma$einzm obmedlwzejnd mbrsad i a konatneiCGnhi ,j epradgrogw
konaBerve spololnosti samostatne. SpololnosS m§ dc
Yas pec hodoohbr aj povesti. Bnamap¥% spotdlevbeur ugz baenai S s
oprs8vnenimenkosp&l wlnosti. Jedn®ho dRa sa brat doz
pomer s jeho mangel kour. o Zlodhdne eDanit mabhmatv@via vr §t |
najviac z8ledg2 na dobrom mene ich s pb¥ilolvnaocsotui ,0 bndao

“umyselne nezapl tr2 jsnul stpohrodaR®szi, vioz mTg& ed GPu D020
linu nezapl apeinstan &haon.e Na8sl edne pod§ trestn® o0zns§

na starosti %W tovn2ctvolimal NaslpE&rihad tdreg nnyo mleikronmn
odhalia pravdu. Avgak, okrem brata, ktorT @ chce
mangel kou bude trestns§ zodpovednosS vyvodens§ aj
sp8&chajgmenwabolspS§chanl gtatut8§§rnym org8nom prgvnic
podmi enky pril2tateOnosti trestn®ho | inu wkefvnick
Ktomuporovnaj Yapravu vo VeOKkej Brit8nii, kde bol a v\
sa predch8dzania korupcie (Guidance about commer ci
Y“BOHUSLAV, L. Trestn2z odpovRdnost pr8vnickich os
https /lis.cuni. cz/webapps/zzp/download/140031961/’>lang en .

'Bli ggio&t ki n§1 nym | izrBiutjame lodrcehmidaney spol ol nost i

orgs8nu obchodnmneéj popgoli olproecsspevok SMALI K, M. : Dokt
YusudKe-vpiriaxa | n M2g0nri ekd/o epur§-vpas kvom pr i ensetdozrien §2rOolddn. ¢

vedeckej konferencie doktorandov aml ad T c h vedeckTch pracovn?2kov,
Komen s k ®Ba at i sl ave, Pr8vnic-B8 fakult a, 2014, S . 38"
“Tamge s. 136.
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situs8cii nie je spravodliv® vyvodzova$S trersgfriy zo
|l innt& est nom konan?2 by nemal.i na viber. P potréab® pov
zavedenia |iberaln®ho d!vodu pre pr8vnick® osoby
osobou s rozhodovacouak ont r ol nou pr 8vomocou.

Ad absurdumsi cu®& by nastal a, ak by vyggie uvedenld
Afib8j kafA na oslobodenie sa od trestnejewerdtpwaleidinows
by pr8vna Ywprava n8vrhu ZTZPO obsahoval a l'i bera
aplk 8ci ou sa nepril2ta tr e srazmdovatoi ak osnpt8rcohlamo u opsroSovoc
Bratia by sa v spololnosti rozhodl i skrgti S si da
protipr8vne konanie by bolo odhayen@®hadada®koivioudkwoi
vezme cel % zodpovednosS na seba ako exces ¢gtatut
vymyslen§m|bl§q'sktanoomjehéahmuangelkou. Brat by argumen
nemu ako fyzickej osobedpwdednowsddern & kt mesthn & oz t o
spololdobBos povesSou. Druhl brat sa nakoniec po
prehoveerz®e ato cel ® na seba. Vol spol ol nosti a k
trestng zodkphNyedmsas &plikoval liberalnl dtvod.

Kagd&vedenlch situ§ci? vyobrazuje Wskalia pri
nezaveden?2 |iberaln®ho d!vodu pre pr8vnick® o0sob)
sp8chanl ozshodovaaou askontronou pr §vomocou. Na strane za :
divodu stoj2 argument, ¢ge s¥ asnfl n§vrh ZTZPO sa
sp8§chan®ho roghedovamuaksont rol nou pr §wvelYoeromue bp r&s b k] ma
pr8&vom nedlkddaptjowadj ekt2vnej zodpovednosti. Na str
l'i beral n®ho d!voduj etoj ez deowch2§wdazmiSu .k Osobne sme pr ¢
aj naNalej zavedewaS | oberaln®ho dtvodu pk&cipalBvsaa
pr8vnickej osobe nepril 2t arothodevacownak olnitm od m®ah pni§ va
to vgak |l en za podmienky | o najvaa|l gej preciz8cie
j eho wamie.ug?

3 ZCVER

Dovol 2me si adaormdia wWeggizecnOuv§dzan®, je odpove
vh8zve pr2spevku negat2vna. Ingtit¥t trestnej zody
j eho pr8vnan8viphavaTZPO, nebude e baji kptot? ekonpmickejn § st r
kriminal i t e . Rekapitul 8cia dtvodov negat2vnej odpove

probl ®my ktorTec
pr8vnicklIch slbhb.

Prvim probl ®mom je Yizky taxaravikyovwipom!gt zod

) h vy rzeefgecknti 2ev nmelnd eu pirnigstpiteyd uk tres
I

[0}
[0}

pr8vnick8 osoba. Rozsah tohto vipoltu je deter mi
hovor? mewnjtdvinegjS§konodarcu vibec zakotvi S trestn¥
poriadku. D:vody takejmlogunewyd er tzz8keo,nodirlabdy i de
pr&§vnickich os'b ob§vaj%cich sa vlastnejpreSagemosp
org8nov Itirrensitenho mvskadmoavn 2i redé edsant n® d!vody, pretog
0s?! bvlastmej trest nopr 8vne|j zodpovednosti j e al sl adé ck
spr8vie®r ast preSageni at roesg@m@msl&%ﬂmam%haevvzhOadom
situS8gtiaut iasti ck® okloddaVathe Iker ag 2 n, pol 2tpij &emicdkTtm
osob8&m na desiatky konan2 —rolne, zanedbateOnT . ¢
substr§tu, | i ug for moaoz qiurt mved n2end ujkeBlco er ad ®wb,0 | e
vgak, ¢ge n8klady na riadne fynpovanineppeonsoa§ledalk
anosom, ktor® by sme mohli olakgvaS len uplatne
vyvoden2m trestnej zodpovednosti pr&vnicklich osthbh
De lege ferenda b y mohk/ymedbeyliérozsahut restnej zodpovednosti
nastaven® tak, e sa bude vzéahovoaséabrian\eget!laysti%
z8kona, ak nie je ich sp8&8chanie pr8vnickou osobou
Tak®t o nastavenuevpeepnl sé ch8pan® taokuot on enp8rmineetr
s¥hl|l as?2 me. Preto | e potrebn® zameraS sa na rieg
l'i beral n®ho @riviodiuat pOinost i o stlrbereziwdovacdu a kontmoloou
pr 8vomorcS8vunimke]j osobe. PodOa s¥% asn®ho n8vrhu ZT
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trestn® |iny sp8§chenf® zj8ajgf meneg, gvEmici v j e]j |l innosti
prostredn2ctvom, bez modgnosti |l i ber 8ci e. Psokly, mo ¢ n
by nebol o spravodliv® vyvodzovaS trestn% zodpov
venia |iberaln®ho dtvodu aj prerdpa®e prépagd
u trestnlich linov, za ktor® mife vppdleichkii
itnej | asti Trestn®ho z8kona. Ako vgak nast a\
anie sa trestnej zodpovednost.i pr8vnickou os
ri pr@wvin@mo YApr aveo n ®, jteakiodbke pri l i beral nor
tateOnosti trestnich |inov zamestnancov pr8§v
u
al

'_"_‘_“<OXQ)
w——T?® =~ x
N—~ —0 = o
~NeoO o~

vyriegil apraphlliikaad nnust 2 mr anxa szvl|l 8¢t ne okol nc
jacoualebok ont rol nou pr 8§vdadmandath. pS%dpamypych musel zis
re8lnerospgpdohanisov z8uj maminaprj8evjniittkkbeyj &oxscoebsy? va
iadiacou alebo kontrolnou pr8vomatau®bol j pdoas
l o pre pr§v ck% dsobu absol %tne neobvykl ®.
edhpPpde kakotveniu modelu trestne
do slovensk®ho p r § vnneenheon np/o rdioagdnkuu., Nnaeopplajkd e joe
p aa Via NaIejprfﬁ)vnna)wyarémh\ana&vddliagnsoséou tohto ingti
oamerickl prg8&vny syst®m. Ur|litTm vod2tkom mtg
e
k

=,

ia

=9

TCOoOTWOT X<<ON
oo

< u o

i republ i ky, ktor® vytvE8r ap e nprgiag s/tcoer pmoaz ot
fwrema% kult%ru pr8vnicklch ostb. Na z8&ver z
slat2vna pasivita a neochota pri zakotvovan?
vensk®ho pr8&vngbko spbesoadSu nmapli kovateOnos$S

korpor§ciu dan®ho angl oamerick®ho pr8vneho ing:
mogno prideotvsnkae§ khre so skladal kou. Pri skl adan?
trpezlivosti, ato najzn?o¢i t Tch momentocbvn@ZB&oapdaert§ apli
byS pri zavg8dzan2? trestnoprgvnej zodpovednosti p
skl adan? n8rol nej zkbgdabmymomkndeeSkbﬂdalpyltspb
mt gut ozho vyplyn%S |l en dve situgcie, a to ¢ge sa ug
sa mu pri pokuse ohranie sa s Rou skladatkastrmapadodpoPa
pr&vnickich os'b spol2dareva hapgtejag® mkpesflkionos$S
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Yapravy, pr8vna Yiprava bude nebude aplikalnou prax:
Pougit§ literat%ra:

BOHUSLAYV, L. Trestn? odpoviDdnost pr8&vnickTlch (
https://is.cuni.cz/webapps/zzp/download/140031961/?lang=en

BURDA, Eduard, LENTE£G, Jozef, KOLESCR, Juraj, ZCt
diel. Vgeobecn§ | as 810. 116 xlSBN.9788074068240Bec k , 2

Gi |l VNA, T. Dva a pTI roku %l innosti z8kona o tre

[online 25.10.2015]: http://www.parlamentnilisty.cz/arena/nazory-a-petice/Tomas-Grivha-Dva-a-pul-
roku-ucinnosti-zakona-o-trestni-odpovednosti-pravnickych-osob-325194

SMALI K, M. : Doktr2na pravidla paodprhlat e dsnk ®Md Onviskl
stredoeur - pskom priestore 2014. Zborn2zk z medzin
ml adich vedeckTch pracovn2kov, Bratisl ava: Uni ver .
2014, s. 385-392, ISBN: 978-80-7160-371-9

I

GCMAL, Pave
ISBN 978-80-7400-116-1

TI BI TANZLOVC, A. Z8kon o trestn? odpovDdnosti pr ¢
sankcionovgn? pr&vnicklich e®obT.v Doorsatxuipn® e s[koinl i
http://www.epravo.cz/top/clanky/zakon-o-trestni-odpovednosti-pravnickych-osob-a-rizeni-proti-nim-
pohled-na-sankcionovani-pravnickych-osob-v-praxi-ceskych-soudu-98726.html

TURAYOVC, Yvetta, ToOBI CGOVC, LTdia a kol. Trest

Trestn2 odpovRdnost pr8&8vnicklch oso

medzing§rodn® a epr8yseta eds gekl® wilchodi sk§. 1. Vyda
Komensk®ho v Bratislave, Pr 8 v ni86-kK180-3832k ul t a, 2014.
B Kt omu porovnaj posudz o vwahodoeacolkk alkn@mti rao | moub pg §vor

“pravsgch trestnej zodpo vEesdin onsstkiu,p rD88vnnsikcuk T|cih Toasltiba n
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Ng§vrh z8kona o trestnej zodpovednosti pr&vnickITch
Z8kon |0030D./2z. Trestnl z8kon v znen2? neskorg2ch
Z8kon | 418/ 2011 Sb o trestn2 odpovhDdnosti pr8vni
Pr2spevok je financovanl z prostriedkov projektu

Kontaktn® %Ydaj e:
Mgr. Jakub o6orko
jakub.lorko@flaw.uniba.sk

Univerzita Komensk®ho v Bratislave, Pr8vnick8 f ak!
Katedra trestn®ho pr8va, kriminol - -gie a kriminal.i :
Pr8vnick8 fakulta Univerzita Komensk®ho v Brati sl
Gafg8rikovo n8m. | . 6

810 00 Bratislava

Sl ovensk8 republika
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